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HILARY  VACATION,  27  VICT. 


IN   THE   EXCHEQUER   CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

— • —  1864. 

Michael  Kelly  v.  Lawrence  and  Jones.  Feb,  6. 

JljRROR  on  a  bill  of  exceptions. — The  declaration  stated  A  writ  of 

summons  m 

that  the  defendants  assaulted  the  plaintiff  and  arrested  him,  an  action 

against  A* 

and  caused  him  to  be  taken   into  custody  by  an  officer  was  served 

t  m  ii**i«  ..on  B.,  who 

under  such  arrest,  and  to  be  imprisoned  in  a  certain  pnson,  told  the  per- 
and  to  be  taken  from  such  prison  in  such  custody  along  the  ^^^hU^ 
streets  to  Whitecross  Street  Prison,  and  to  be  imprisoned  ^^l^.^^^ 
there  upon  a  certain  pretended  writ  of  capias  ad  satisfa*  \^  ^"^  ^^^ 

■  *  *  the  person 

ciendum  issued  out  of  her  Majesty's  Court  of  Exchequer  against  whom 

the  writ  issued 

of  Pleas  at  Westminster  in  a  certain  action  in  the  said  and  knew 

Court,  under  the  false  and  unfounded  pretence  that  the  the  matter. 

plaintiff  was  the  person  mentioned  in  such  writ ;  they,  the  ^^^  ^^^ 

defendants,  at  the  time  of  such  assault,  arrest,  and  false  ^^f^^! 

imprisonment,  being  informed  and  well  knowing  that  the  ™®"*^^*'^ 

plaintiff  was  not  such  person,  and  was  not  liable  to  be  a  writ  of 

■^  "^  /        ^  ca.  sa.  issued, 

assaulted,  arrested  and  falsely  imprisoned,  &&  under  which 

he  was  tiJten 
in  execution. 

Theronpon  B.  brought  an  action  of  trespass  against  the  sheriff,  who  justified  under  a  writ  of 

ca  sa.  diivcted  to  hua  against  B.  in  the  name  of  A.         • 
BM  (in  the  Exchequer  Chamber),  that  the  aboTe  facts  did  not  prore  the  plea,  and  that 

the  sheriff  was  liable. 
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1864.  Pleas. — First :  not  guilty.     Secondly :  that  before  any  of 

the  alleged  torts  in  the  declaration  mentioned,  one  John 
Kelly  sued  and  prosecuted  out  of  her  Majesty's  Court  of 
Exchequer  of  Pleas  at  Westminster  a  certain  writ  of  our 
I^ady  the  Queen^  called  a  writ  of  capias  ad  satUfaciendum, 
against  the  now  plaintiff  by  the  name  of  Ignatius  W.  Kelly> 
directed  to  the  sheriffs  of  London,  by  which  said  writ  our 
said  Lady  the  Queen  commanded  the  said  sheriffs  that  they 
should  take  the  now  plaintiff,  described  in  the  said  writ  by  the 
name  of  Ignatius  W.  Kelly,  if  he  should  be  found  in  their 
bailiwick,  and  him  safely  keep  so  that  they  might  have  his 
body  before  the  Barons  of  her  Exchequer  at  Westminster,  im- 
mediately after  the  execution  thereof,  to  satisfy  the  said  John 
Kelly  the  sum  of  39/.  18«.  4£,  which  the  said  John  Kelly, 
in  her  Majesty's  said  Court  of  Exchequer  of  Pleas,  reco- 
vered against  the  said  plaintiff,  by  the  said  name  of  Ignatius 
W.  Kelly,  whereof  the  plaintiff,  by  the  name  of  Ignatius 
W.  Kelly,  was  convicted,  together  with  interest,  &c.  (setting 
out  the  writ  and  indorsements),  which  said  writ  was  and  is 
the  same  writ  of  capias  ad  satisfaciendum  in  the  declaration 
called  a  pretended  writ.  And  the  said  writ  so  indorsed 
was  then  delivered  to  the  defendants,  as  and  then  being 
sheriffs  of  the  city  of  London,  to  be  executed ;  and  there- 
upon the  defendants,  as  and  then  being  such  sherifis  as 
aforesaid,  by  virtue  of  the  said  writ,  and  within  their  said 
bailiwick,  took  the  now  plaintiff  in  a  certain  room  there,  and 
kept  him  there  in  the  custody  of  the  defendants,  as  and 
being  such  sheriffs  as  aforesaid,  and  the  defendants,  as  and 
being  such  sheriffs  as  aforesaid,  took  him  from  such  room  in 
such  custody  along  the  streets  to  Whitecross  Street  Prison, 
within  the  defendants' *said  bailiwick,  being  the  proper  prison 
in  that  behalf  for  the  custody  of  the  now  plaintiff  under  the 
said  writ,  and  then  imprisoned  him  thereunder,  which  are 
the  same  alleged  assault,  arrest^  and  imprisonment  in  the 
declaration  complained  of. — Issues  thereon. 
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The  case  was  tried  before  Martin^  B.,  at  the  Berkshire        1864. 
Summer  Assizes  1863,  and  the  following  facts  were  stated 


in  the  bill  of  exceptions  to  have  been  proved  on  the  part  of  tf. 

-        ,  Lawkksob. 

the  plaintiff.— On  the  28th  of  April,  1863,  Michael  Kelly, 

the  now  plaintiff,  was  served  with  a  copy  of  a  writ  of  sum- 

monsp  issued  out  of  the  Court  of  Exchequer,  at  the  suit  of 

one  John  Kelly  against  one  Ignatius  W.  Kelly,  and  directed 

to  Ignatius  W.  Kelly.     The  said  plaintiff  told  the  person 

so  serving  him  that  his  name  was  Michael  and  not  Ignatius 

W.  Kelly;  that  he  was  not  the  man  against  whom  the  writ 

was  issued ;  that  he  knew  nothing  of  the  matter,  and  that 

he  should  not  take  any  notice  of  the  service ;  but  the  said 

person  said  he  would  serve  the  writ,  and  did  serve  it,  and 

upon  such  service  the  action  proceeded  to  judgment,  the 

now  plaintiff  having  taken  no  notice  of  the  service.     The 

said  John  Kelly  lived  in  Ireland,  and  the  person  who  was 

his  debtor,  and  against  whom  the  writ  of  summons  was 

intended  to  be  issued,  was  one   Ignatius  W.   Kelly,  a 

different  person  from   the  said  Michael  Kelly,   the  now 

plaintiff,  who  was  served  with  the  said  writ  of  summons  in 

London  through  being  mistaken  for  the  said  Ignatius  W. 

Kelly,  the  debtor  of  the  said  John  Kelly.     A  writ  of  capias 

ad  satisfaciendum  was  issued  out  of  the  Court  of  Exchequer 

on  the  said  judgment.     On  the  23rd  of  May,  1863,  the 

now  plaintiff  was  arrested  in  the  city  of  London  by  an 

officer  of  the  defendants,  who  were  sherifis  of  London,  on  a 

warrant  issued  by  them  to  such  officer,  under  and  by  virtue 

of  the  said  writ  of  ca.  sa.,  directing  him  to  take  Ignatius 

W.  Kelly  to  satisfy  the  said  John  Kelly  the  debt  and 

damages  awarded  by  the  said  judgment,  notwithstanding 

the  now  plaintiff  asserted  to  such  officer  that  he  was  not 

the  defendant,  that  his  name  was  not  ^natius  W.  Kelly, 

but  Michael  Kelly,  and  warned  him  that  if  the  officer  took 

him  he  did  so  at  his  peril.     The  now  plaintiff  was  impri- 
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1864.  soned  for  8ix  days  in  Whitecross  Street  Prison,  when  he 
was  ordered  to  be  discharged  by  Martin^  B.,  on  the  ground 
that  be  was  not  the  debtor  whom  the  said  John  Kelly 
intended  to  sue.  The  writ  of  ca.  sa.  upon  which  the  said 
warrant  was  issued  was  directed  to  the  defendants  as  the 
sheriffs  of  the  city  of  I-«ondon,  and  the  writ  was  proved  at 
the  trial,  as  was  also  the  judgment  upon  which  the  same 
was  issued. 

The  learned  Judge  held  that  as  the  plaintiff  had  been 
served  with  the  said  writ  of  summons  in  the  name  of 
Ignatius  W.  Kelly  and  had  not  appeared  to  such  writ  or 
taken  any  notice  of  the  same,  and  as  the  action  proceeded 
to  judgment  upon  such  service,  and  the  writ  of  ca.  sa.  had 
issued  on  such  judgment,  the  defendants'  plea  of  justification 
under  a  writ  of  ca.  sa.  directing  them  to  take  the  plaintiff 
by  the  name  of  Ignatius  W.  Kelly  was  proved ;  and  with 
that  direction  left  the  question  upon  the  issue  on  the 
second  plea  to  the  jury ;  and  the  jury  thereupon  found  a 
verdict  for  the  defendants  upon  such  issue. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to 
the  ruling  of  the  learned  Judge,  and  proceedings  in  error 
having  been  taken  thereon,  the  case  was  argued  in  last 
Michaelmas  Vacation  (a)  (Dec.  2)  by 

Huddleston  {Harrington  with  him),  for  the  plaintiff. — The 
second  plea  was  not  proved.  John  Kelly  did  not  issue  a 
writ  of  ca.  sa.  against  the  present  plaintiff,  Michael  Kelly, 
by  the  name  of  Ignatius  W.  Kelly.  The  writ  of  summons 
issued  against  Ignatius  W.  Kelly,  and  the  judgment  was 
against  him.  [WiUiamSf  J. — If  Ignatius  bad  applied  to  a 
Judge  at  Chambers  to  set  aside  the  judgment  on  the  ground 
that  he  bad  never  been  served  with  a  writ  of  summons,  it 
would  have  been  set  aside.]    A  writ  of  execution  must 

(a)  Before  WiUiams,  J.,  WiHes^  J.,  Blackburn^  J.,  Keating^  J.,  and 
MeUor.J. 
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follow  the  judgment  and  issue  against  the  party  in  the  same  1864. 
name  in  which  judgment  was  recovered  against  him^  so  that 
if  the  judgment  is  against  Ignatius,  the  ca.  sa.  is  also  against 
him,  and  the  sheriff  was  not  justified  in  arresting  Michael. 
[WilUamM,  J.,  referred  to  Viner*s  Abridg.  tit.  '^Identitate 
Nominis.**  Keating^  J. — There  cannot  be  a  stronger  case 
than  that  of  a  writ  of  summons  issued  against  a  man  and 
served  upon  a  woman.]  In  Walker  v.  Medland  (a)  a  writ 
of  summons  issued  against  Sarah  Medland,  and  was  served 
on  her  sister  Phoebe  Medland,  who  stated  to  the  party 
serving  her  that  she  was  not  the  person  named  in  the  writ, 
but  her  sister  Sarah  was.  Phoebe  entered  an  appearance 
thus:  '* Phoebe  Medland  sued  as  Sarah  Medland,**  and 
having  signed  judgment  of  non-pros  for  want  of  a  declanu 
tion,  Coleridge,  J.,  set  aside  .the  judgment,  on  the  ground 
that  no  appearance  had  been  entered  by  the  defendant  in 
the  cause.  Fisher  v.  Magnay{b)  is  no  authority  gainst  the 
plaintiK  There  a  writ  of  summons,  directed  to  Frederick 
Fisher,  was  served  upon  the  real  debtor,  George  Thomas 
Fisher,  who  handed  it  over  to  the  plaintiff,  Frederick 
William  Fisher,  and  he,  without  attempting  to  rectify  the 
mistake,  suffered  judgment  by  default,  so  that  he  could 
not  complain  that  the  ca.  sa.  issued  against  him  in  a 
wrong  name.  In  Jarmain  v.  Hooper  (c)  a  writ  of  sum- 
mons had  issued  and  judgment  by  default  had  been 
obtained  against  **  Joseph  Jarmain,**  the  son  of  the  plaintiff, 
whose  name  was  also  Joseph  Jarmain.  A  writ  of  fi.  fa. 
issued,  directing  the  sheriff  to  levy  on  the  goods  of  Joseph 
Jarmain,  under  which  he  took  the  goods  of  the  father,  and 
it  was  held  that  the  writ  afforded  no  justification  to  the 
sheriff.  \Blackhumt  J. — This  is  like  the  case  where  a  man, 
intending  to  shoot  one  person,  shot  another,  and  it  was 
held  murder.     It  is  immaterial  that  the  sheriff  intended  to 

(a)'l  D.  k  L.  159.  5  Man.  &  G.  778. 

(Jb)  6  Scott,  N.  R.  588 ;  S.  C.  (c)  6  Mun.  &  G.  827. 
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1864.  arrest  Ignatius,  when  he  in  fact  arrested  Michael.]  The 
sheriff  is  bound  at  his  peril  to  execute  the  process  delivered 
to  him,  and  if  it  be  process  of  execution,  he  must  take  care 
that  he  arrest  the  right  man.  It  is  no  justification  that 
there  are  two  persons  of  the  same  name,  for  it  is  the  duty 
of  the  sheriff  to  inquire  of  the  plaintiff  or  his  attorney 
which  is  the  defendant  in  the  cause :  Childera  ▼.  Waoler  {a). 
— *He  also  referred  to  Holmes  v,  Russel  (ft). 

Gray  (  T.  Jones  with  him),  for  the  defendants. — The  plea 
was  proved.  John  Kelly  sued  Michael  Kelly  in  the  name 
of  Ignatius  W.  Kelly,  and  recovered  judgment  against  him 
in  that  name.  It  is  not  competent  to  Michael,  after  what 
has  taken  place,  to  raise  the  question  of  intention  in  the 
mind  of  John  Kelly.  Michael  was  served  with  a  copy  of 
the  writ;  therefore  he  is  the  person  against  whom  the  action 
was  brought.  The  bill  of  exceptions  states  that  **  upon  such 
service  the  action  proceeded  to  judgment,  the  now  plaintiff 
having  taken  no  notice  of  the  service  '^  so  that  the  Court 
pronounced  jud^ent  against  him  as  the  person  served. 
It  may  be  that  he  had  two  names,  and  was  as  well  known 
by  the  one  as  the  other.  [^BlacKburtiy  J. — Suppose  Igna- 
tius had  been  arrested,  could  he  have  brought  an  action 
against  the  sheriff?]  Undoubtedly,  for  he  was  not  the  de- 
fendant in  the  action.  Before  the  3  &  4  Wm.  4,  c.  42, 
8.  11,  the  proper  course  would  have  been  to  plead  the 
misnomer  in  abatement.  Now  the  defendant  might  have 
caused  the  declaration  to  be  amended  at  the  cost  of  the 
plaintiff,  or  he  might  have  pleaded  in  denial  of  the  contract. 
Suppose  an  indorsee  of  a  bill  of  exchange  accepted  by  John 
Smith,  not  knowing  who  he  is,  issues  a  writ  which  is  served 
upon  a  John  Smith,  whom  he  afterwards  discovered  was 
not  the  acceptor  of  the  bill,  could  it  be  inquired  which  John 
Smith  the  plaintiff  intended  to  serve.  \Blackbumf  J. — 
(a)  29  L.  J.,  Q.  B.  129.  (*)  9  Dow.  P.  C.  487. 
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1864.       directed  a  verdict  for  the  defendants ;  and  the  question  we 
had  to  consider  was  whether  that  ruling  was  correct. 

On  the  argument  before  us  the  authority  of  fValley  v. 
McC(mneU{a)  was  not  cited,  nor  was  the  attention  of  my 
brother  Martin  called  to  it  at  the  time  of  the  trial  The  ma- 
jority of  this  Court  were  disposed  to  think  that  on  principle 
the  ruling  of  my  brother  Martin  was  not  correct;  but,  being 
under  the  impression  that  the  question  had  now  arisen  for 
the  first  time,  we  took  time  to  consider  in  order  that  we 
might  state  the  reasons  for  our  judgment.  We  have  since 
ascertained  that  the  very  point  was  adjudged  in  fValley  v. 
McConnellf  and  adversely  to  the  ruling  of  my  brother 
Martin^  That  being  so,  and  we  being  of  opinion  that  the 
decision  in  Walley  v.  McConnell  is  right,  it  is  not  necessary 
to  give  any  further  reasons,  but  simply  state  that  Walley 
V.  McConnell  governs  this  case,  and  consequently  there 
must  be  a  trial  de  novo.  Award  of  trial  de  novo. 

(a)  1SQ.B.  903. 


MEMORANDA. 

In  this  Vacation  (Feb.  10),  Mr.  Seijeant  Parry  received 
a  patent  of  precedence,  to  take  rank  next  after  Mr.  Serjeant 
Ballantine, 

In  the  same  Vacation  (Feb.  9),  John  Simon,  Esq.,  of 
the  Middle  Temple,  was  called  to  the  degree  of  the  coif, 
and  gave  rings  with  the  motto,  **  In  concilio  justorum  ;^ 
Alexander  PuUing,  Esq.,  of  the  Inner  Temple,  was  called 
to  the  degree  of  the  coif,  and  gave  rings  with  the  motto, 
**  Jura  servare ;"  and  Henry  Tindal  Atkinson,  Esq.,  of  the 
Middle  Temple,  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto,  "  Vincit  qui  patitur." 

In  the  same  Vacation  (Feb.  15),  David  Deady  Keane, 
Esq.,  of  the  Middle  Temple;  John  James  Johnson,  Esq., 
of  the  Middle  Temple  and  fVilUam  Field,  Esq.,  of  the 
Inner  Temple,  were  appointed  her  Majesty's  Counsel. 


iBx(i)tqutt  ^tpoxtS. 
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•  1864. 

HiDSON  and  Another  v.  Barclay.  4p^  20  ^  25. 

XJECLARATION  by  drawers  against  acceptor  of  a  bill  Atmstdeed 

-.         ,  -  .  for  the  benefit 

of  exchange  for  25/.  payable  three  months  after  date;  with  of  creditors, 
counts  for  goods  sold  and  delivered,  &c.  mnd  section 

Plea. — That  before  this  action  a  deed  was  made  between  ^p^  Art/' 
the  defendant  and  his  creditors,  under  and  according  to  llthefon**^' 
the  provisions  of  "The  Bankruptcy  Act,  1861,"  as  to  trust  ing  da^:— 
deeds  for  benefit  of  creditors,  composition,  and  inspector-  creditor  who 

shall  hare 

ship  deeds  executed  by  a  debtor,  in  the  words  and  figures  executed,  or 

^11       .  otherwise 

following  :  —  acceded  to  the 

This  deed  made  the  19th  December,  1863,  between  H.  negotiate  any 

Barclay,  of  &c.,  of  the  first  part,  W.  Gundry,  of  &c.,  of  the  ^^^; 

second  part,  S.  Ellis,  of  &c,  and  R  Lucas,  of  &c.,  of  the  J^^tor  U^ 

third  part,  and  the  several  parties  whose  names  and  seals  JjaWe,  without 

having  first 

are  subscribed  and  set  in  the  schedule  hereunto  written,  indorsed 

...  .   ,  .  thereon  a 

being  respectively  creditors  in  their  own  right  or  in  co-  memorandum 
partnership  of  the  said  H,  Barclay,  of  the  fourth  part :  tion  of,  or 

other  accession 
to  the  deed. — 
8.  Each  creditor  who  shall  hare  executed  or  acceded  to  the  deed  agrees  ^nd  deckres  for 
himself  and  his  partners^  and  their  respective  heirs,  executors,  and  adminstrator«,  that 
they  shall  not  commence  or  prosecute  any  action  at  law  or  in  equity,  or  other  proceedings, 
against  the  dehtor  on  account  of  any  of  the  debts  then  due  from  him,  and  that  the  deed  may 
be  pleaded  to  any  action  as  if  it  were  an  actual  release. — 11.  That  if  anything  in  the  deed 
is  not  authorized  by  the  Bankruptcy  Act,  1861,  it  shall  be  obligatory  on  those  creditors  only 
who  executed  or  assented  to  it. 

Held: — First:  that  the  5th  and  8th  clauses  were  unreasonable  and  void.  -  Secondly :  that 
they  could  not  be  rejected  under  the  11th  clause,  because  an  inequality  would  thereby  be 
eaajsed  between  assenting  and  non-assenting  creditors. 
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1864.        Witnesseth  as  follows  (a)  : — In  the  construction  of  these 

^*^*^      presents,  the  expression  "  the  debtor"  shall  mean  the  said 

V'  H.  Barclay,  of  the  first  part,   and   the  expression  "the 

trustees'*  shall  mean  the  parties  hereto  of  the  third  part, 

&c. 

3.  The  debtor  and  the  said  William  Gundry  do  and  each 
of  them  doth  hereby  for  themselves  and  himself,  and  for 
their  and  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  Samuel  Ellis  and  Frederick  Lucas,  their  exe- 
cutors, administrators,  and  assigns,  that  if  the  trustees  shall, 
within  twenty-one  days  from  the  date  hereof,  certify  by 
writing  under  their  hands  that  in  their  opinion  these  pre- 
sents have  been  executed,  or  in  writing  assented  to,  or 
approved  of  by  a  majority  in  number,  representing  three- 
fourths  in  value  of  the  now  existing  creditors  of  the  debtor, 
whose  debts  respectively  amount  to  10^  and  upwards,  the 
debtor  and  the  said  William  Gundry  or  one  of  them,  or 
their  or  one  of  their  heirs,  executors  or  administrators,  shall, 
on  or  before  the  25th  day  of  December,  1864,  pay  to  each  of 
the  now  existing  creditors  of  the  debtor  such  a  sum  of  money 
or  composition  dividend  as  shall  be  equal  to  the  amount  of 
six  shillings  and  eight  pence  in  the  pound  upon  the  whole 
debts  now  due  to  such  creditors  respectively;  and  shall 
immediately  after  the  due  registration  of  these  presents, 
under  the  192nd  section  of  "The  Bankruptcy  Act,  1861,'' 
make  and  deliver  to  the  trustees  the  joint  and  several  pro- 
missory notes  of  the  debtor  and  the  said  William  Gundry 
in  respect  of  all  and  every  of  such  debts  and  debt,  for  such 
sums  as  shall  amount  to  the  said  sum  of  six  shillings  and 
eight  pence  in  the  pound  upon  such  debts  and  debt,  which 
said  sums  shall  by  such  notes  be  made  payable  to  such 
creditors  respectively,  or  their  order,  on  the  25th  day  of 

(a)  The  plea  set  out  the  deed      clauses  are  alone  material  to  the 
in    hsBC    verba,   but  the    above      present  question. 
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18G4.  credits  or  effects,  for  or  on  account  of  all  or  any  part  of  the 
debts  now  due  from  the  debtor  to  the  said  creditors,  who 
shall  have  executed  or  otherwise  acceded  to  or  be  bound 
by  these  presents,  or  any  of  such  creditors,  or  for  or  on 
account  of  any  claim  of  such  creditors  proveable  under 
these  presents,  and  that  this  present  agreement  may  be 
pleaded  to  any  action  brought  contrary  to  this  agreement,  as 
if  the  same  were  an  actual  release.  And  it  is  hereby  agreed 
and  declared  as  follows. 

11.  These  presents  are  intended  to  operate  as  a  compo- 
sition deed  executed  by  a  debtor  within  the  192nd  section 
of  The  Bankruptcy  Act,  1861,  and  requisitions  relating  to 
the  same,  or  any  of  the  premises,  shall  be  decided  and 
determined  according  to  the  provisions  of  that  Act  with 
respect  to  composition  deeds  executed  by  a  debtor  in  con- 
formity with  that  section,  and  so  far  as  the  said  provisions 
will  allow  these  presents  shall  enure  for  the  benefit  of  and 
be  effectual  against  and  binding  in  all  respects  upon  all 
now  existing  creditors  of  the  debtor.  And  if  there  is 
anything  herein  not  authorized  by  the  said  provisions  of 
the  Bankruptcy  Act,  1861,  to  be  introduced  into  a  com- 
position deed  executed  by  a  debtor  in  conformity  with  the 
192nd  section  thereof,  such  unauthorized  thing  shall  be 
obligatory  upon  those  persons  only  who,  or  whose  attor- 
neys, partners  or  agents,  shall  have  executed,  or  otherwise 
acceded  to  these  presents,  and  the  respective  debts  due  to 
and  claims  made  by  them.  « 

12.  It  shall  be  lawful  for  the  trustees  to  take  all  steps 
necessary  or  expedient  for  making  these  presents  obligatory 
upon  all  the  creditors  of  the  debtor,  but  without  prejudice 
to  the  claims  of  such  creditors  upon  persons  other  than  the 
debtor,  and  to  any  securities  which  such  creditors  may 
hold. 
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13.  The  trustee  or  trustees  of  the  covenants  and  agree- 
ments herein  contained  for  the  benefit  of  the  creditors  of 
the  debtor  shall  from  time  to  time  and  at  all  times  upon 
the  request  and  at  the  cost  of  such  creditors^  or  any  one  or 
more  of  them,  take  such  proceedings  as  may  be  requisite  or 
proper  for  the  purpose  of  enforcing  the  observance  and 
performance  of  such  covenants  and  agreements,  or  any  of 
them,  upon  being  indemnified  against  the  costs,  chai^ges 
and  expenses  of  such  proceedings,  and  the  trustees  shall 
also  hold  the  said  promissory  notes  in  trust  for  the  cre- 
ditors, in  whose  flavour  the  same  shall  be  made,  and  shall 
forthwith,  on  receiving  such  notes,  deliver  the  same  to  the 
said  creditors  respectively.  In  witness  whereof  the  said 
parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

Averments.  —  That  all  the  conditions  mentioned  and 
referred  to  in  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  have  been  observed,  the  4th  and  5th  and  6th  con- 
ditions mentioned  and  referred  to  in  the  said  section 
having  been  observed  and  performed  after  this  action ;  and 
that  the  said  trustees  did,  within  the  time  in  the  said  deed 
in  that  behalf  mentioned,  certify  to  the  effect  therein  men* 
tioned.  And  that  the  defendant  has  done  and  been  ready 
and  willing  to  do  everything,  and  everything  happened  and 
was  done,  and  all  times  elapsed  necessary  to  make  the  said 
deed  binding  on  the  creditors  of  the  defendant  who  actually 
executed  the  same,  and  to  make  the  said  deed  as  valid  and 
effectual  and  binding  on  the  plaintiffs  as  if  they  had 
actually  been  parties  to  and  duly  executed  the  same.  And 
the  defendant  says  that  the  plaintifis  before  and  at  the  time 
of  the  making  of  the  said  deed  were  creditors  of  the 
defendant  in  respect  of  the  debts  and  causes  of  action 
before  and  at  the  time  last  aforesaid  were  then  due.     And 
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1864.  ^^^^  ^^^  defendant  has  done  and  been  ready  and  willing  to 
doy  and  the  said  trustees  have  done  and  been  ready  and 
willing  to  do  everything,  and  everything  happened  and  was 
done,  and  all  times  elapsed  necessary  to  make  the  said 
deed  binding  on  the  creditors  of  the  defendant  who  actually 
executed  the  same,  and  to  make  the  said  deed  as  valid  and 
effectual  and  binding  on  the  plaintiffs  as  if  they  had  actually 
been  parties  to  and  duly  executed  the  same.  And  the 
defendant  says  that  the  plaintifis,  before  and  at  the  time  of 
the  making  of  the  said  deed,  were  creditors  of  the  defendant 
in  respect  of  the  debts  and  causes  of  action  in  the  decla- 
ration mentioned  within  the  meaning  of  the  said  deed, 
which  said  debts  and  causes  of  action  were  proveable  under 
the  said  deed,  and  the  plaintiffs  might  have  executed  the 
same  as  such  creditors  in  respect  of  such  debts  and  causes 
of  action.  And  the  defendant  says  that  by  virtue  of  the 
said  deed  and  force  of  the  said  act  of  parliament  he  has 
been  and  is  discharged  from  the  debts  and  causes  of  action 
in  the  declaration  mentioned,  and  each  and  every  of  them. 

Wilb  argued  in  support  of  the  demurrer  (a)  (April  20). — 
The  deed  is  not  valid  within  the  1 92nd  section  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  so  as  to  bind 
the  plaintiff,  who  has  not  assented  to  it.  Some  of  its  pro- 
visions are  most  unreasonable.  By  the  3rd  clause,  the 
creditors  cannot  obtain  the  composition  dividend  or  the 
promissory  notes  unless  the  trustees  certify  in  the  manner 
provided.  Such  a  condition  is  wholly  unauthorized  by  the 
Bankruptcy  Act,  1861.  By  the  5th  clause,  no  creditor  who 
shall  have  executed  or  otherwise  have  acceded  to  the  deed, 
shall  negotiate  any  bills  of  exchange  on  which  the  debtor 
IS  liable,  without  having  first  indorsed  thereon  a  memoran- 

(a)  Before  Pollock^  C.  B.,  MarHn,  B^  BramweU,  B.,  and  Pigatt,  B. 
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dam  of  the  execution  or  accession  to  the  deed  by  such 
creditor.     That  is  an  obligation  which  the  debtor  has  no 
right  to  impose  on  his  creditors.     Again,  by  the  8th  clause, 
each  creditor  is  made  to  covenant  not  only  for  himself,  but  also 
for  his  partners,  and  their  respective  heirs,  executors  and 
administrators,  that  they  shall  not,  except  in  respect  of  the 
covenants  contained  in  the  deed,  or  the  promissory  notes, 
or  for  enforcing  remedies  against  third  parties,  commence  or 
prosecute  any  action  or  suit  at  law  or  in  equity  against  the 
debtor ;  and  that  if  they  do  the  agreement  may  be  pleaded 
as  an  actual  release.     If  one  partner  sued  against  the  will 
of  the  other,  the  debtor  might  bring  an  action  against  the 
latter  for  a  breach  of  this  covenant,  or  the  deed  might  be 
pleaded  in  bar,  and  the  debt  would   be  gone.     DtU  v. 
King  (a)  is  an  express  authority  that  a  debtor  has  no  right 
to  require  his  creditors  to  enter  into  covenants.   An  attempt 
is  made  to  obviate  the  objection  by  the  II th  clause,  which 
provides  that  if  there  is  anything  in  the  deed  not  autho- 
rized by  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
it  shall  be  obligatory  on  those  only  who  have  executed  or 
acceded  to  it     But  if  that  clause  has  any  effect,  it  renders 
nugatory,  as  against  non-assenting  creditors,  the  covenant 
not  to  sue  in  the  8th  clause.     The  defendant  is  in  this 
dilemma.     The  8th  clause  either  operates  or  it  does  not ; 
if  it  does  it  is  unreasonable  for  rendering  each  creditor  liable 
for  the  acts  of  his  partner,  and  also  for  the  reasons  stated  in 
DeUf.  King;  if  the  11th  clause  prevents  the   8th  from 
having  any  operation,  the  case  falls  within  the  principle  of 
the  decision  of  this  Court  in  The  Ipstanes  Park  Iran  Ore 
Company  v.Pattin8on{b\  and  the  deed  is  not  pleadable  in  bar 
of  the  action.  The  1 1th  clause  makes  the  rights  of  the  credi- 
tors uncertain.    Its  effect  is  to  create  a  distinction  between 

(ii)  2  H.  &  C.  84.  (h)  2  H.  &  C.  828. 
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1864.  ^^®  dissentient  and  assenting  creditors^  and  though  it  is 
in  favour  of  the  former,  there  ought  to  be  perfect  equality 
between  all  the  creditors.  Applying  the  doctrine  laid  down 
in  Woods  v.  Foote  (a),  it  is  unreasonable  that  creditors  who 
execute  the  deed  should  be  in  a  worse  position  than  those 
who  have  not  assented  to  it.  Moreover,  the  creditors  are 
not  only  debarred  from  taking  any  steps  to  enforce  their 
rights,  but  by  the  13th  section  if  they  sue  through  the  me- 
dium of  the  trustees  they  must  indemnify  them  against  the 
costs  of  such  proceedings. 

Field  {Murray  with  him),  in  support  of  the  plea  (April  25). 
— The  doctrine  laid  down  in  The  IpstonesPark  Iron  Ore  Com" 
pony  V.  Pattinson  (b)  is  not  disputed.  There  the  deed  was  in 
the  form  given  in  Schedule  (D.)  of  the  Bankruptcy  Act,  1861, 
and  as  it  contained  no  provisions  amounting  to  a  release, 
it  was  not  pleadable  in  bar  of  the  action.  Formerly  a  deed 
of  composition  between  a  debtor  and  several  of  his  creditors 
was  no  discharge  unless  it  contained  an  actual  release.  The 
Bankruptcy  Act,  1861,  contemplated  two  distinct  modes 
by  which  a  debtor  may  be  released  from  his  debts ;  first, 
the  conveyance  of  all  his  estate  and  effects,  or  the  principal 
part  thereof,  for  the  benefit  of  his  creditors,  sect.  199; 
and  secondly,  an  arrangement  with  his  creditors  for  the 
winding-up  of  his  affairs.  The  latter  includes  trust  deeds 
for  the  benefit  of  creditors,  composition  and  inspectorship 
deeds,  and  if  certain  conditions  are  observed  they  are  bind- 
ing on  dissentient  creditors:  sect.  192.  The  doctrine  laid 
down  in  Woods  v.  Foote  (a),  Inglebach  v.  Nichols  (c),  and 
Nicholson  V.  Polls  ((/),  ought  not  to  be  extended,  for  the  sta- 
tute does  not  say  that  a  deed  of  composition  shall  not  be 

(a)  1  H.  &  C.  841.  (e)  14  C.  B..  N.  S.  85. 

Ih)  2  H.  &  C.  828.  (d)  £zch.  Chan.,  Feb.  2, 1864. 
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1864.       because  it  makes  the  covenant  to  pay  the  composition  de- 

^IT^''^^      pendent  on  the  certificate  of  the  trustees.     But  the  answer 
H1D8ON      ^ 

V,  is  that  the  certificate  of  the  trustees  is  also  a  condition 

Barclay. 

precedent  to  the  release  of  the  debtor.     The  8th  clause  is 

in  accordance  with  the  5th  condition  of  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  and  by  the  3rd  clause  the 
debtor  covenants  to  deliver  to  the  creditors  the  promissory 
notes  immediately  after  the  registration  of  the  deed.  The 
provision  in  the  8th  clause,  by  which  a  partner  covenants  for 
the  acts  of  his  co-partner  is  not  unreasonable.  If  one  part- 
ner covenants  not  to  sue,  the  other  ought  to  be  bound  by  it. 
As  to  the  objection  that  the  debt  would  be  released  by  the 
act  of  one  partner  against  the  will  of  the  other,  by  the  law 
of  partnership  one  partner  may  release  a  debt  due  to  the  firm 
without  the  consent  of  the  other.  [Martin^  B. — Has  any 
case  gone  to  this  extent,  that  a  person  who  has  never  as- 
sented to  the  deed  may  be  rendered  liable  to  an  action  at 
the  mere  will  of  a  creditor  who  has  executed  it?]  If  that 
provision  is  not  authorized  by  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  the  defect  is  cured  by  the  11th 
clause  of  the  deed.  It  is  no  objection  to  that  clause  that 
the  dissenting  creditors  are  in  a  better  position  than  the 
assenting  creditors,  though  the  converse  might  be  open  to 
objection.  The  13th  clause  is  merely  the  ordinary  case  of 
a  cestui  que  trust  undertaking  to  indemnify  his  trustee 
against  the  costs  of  an  action  brought  for  his  benefit.  The 
Bankruptcy  Act,  1861,  expressly  recognizes  the  intervention 
of  trustees,  and  in  equity  they  have  a  right  to  indemnity. 

WiUsj  in  reply. — If  the  8th  clause  were  valid,  a  non- 
assenting  creditor  who  sued  for  his  debt  would  lose  it, 
though  the  deed  was  fraudulent.  No  such  result  follows  in 
bankruptcy.  The  11th  clause  leaves  the  right  of  creditors 
in  uncertainty,  and  is  calculated  to  produce  endless  litiga- 
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that  the  deed  shall  be  operative,  provided  seven  conditions 
be  observed.  In  the  present  case  they  have  been.  But  the 
Exchequer  Chamber,  in  Walter  v.  Adcock^  has  decided, 
that  if  the  covenants  or  provisions  in  the  deed  be  such  as 
it  would  be  unreasonable  to  require  a  creditor  to  assent  to, 
a  non-assenting  creditor  is  not  affected  by  it.  By  this  and 
many  decisions  following  on  it  we  are  also  bound. 

There  is  no  express  provision  in  the  statute  to  warrant 
this  demurrer,  and  the  power  given  to  or  assumed  by  the 
Courts  ought  to  be  cautiously  exercised.  It  may  be  nothing 
should  be  said  to  be  unreasonable  but  that  which  is  ultra 
vires,  viz.,  not  ^^  relating  to  the  debts  or  liabilities  of  the 
debtor  nor  his  release  therefrom,  nor  the  distribution,  in- 
spection, or  winding  up  of  his  estate.*^  It  may  be  that  on 
all  matters  within  their  competency  the  creditors  are  sole 
judges.  At  all  events,  if  the  deed  is  honest,  as  ought  to  be 
assumed,  everything  ought  to  be  assumed  to  have  existed 
in  fact  which  would  make  any  of  its  clauses  not  unreason- 
able. Another  requisite  of  a  good  deed  is  that  it  puts  all 
creditors  on  an  equal  footing.  The  question  is,  is  this  deed 
open  to  objection  as  failing  in  either  respect  above  men- 
tioned ? 

It  contains  a  covenant  that  no  creditor  who  shall  have 
executed  or  otherwise  acceded  to  it  shall  negotiate  any  bills 
of  exchange  on  which  the  debtor  is  liable,  without  having 
first  endorsed  thereon  a  memorandum  of  such  execution  or 
otherwise.  The  plaintiffs  therefore  could  not  execute  the 
deed,  or  accede  to  it,  and  secure  the  benefit  of  it  without 
incurring  this  obligation.  By  what  right  is  this  condition 
imposed  on  them?  In  case  of  bankruptcy  none  such 
exists.  The  creditor  has  a  right  to  indorse  the  bill  for  its 
full  amount,  and  give  title  to  the  holder  for  the  full  amount, 
except  so  far  as  the  effect  of  the  composition  agreement, 
independent  of  express  covenant,  may  disable  him.     Nor 
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HiDSOX 
V. 

Babclat. 


positions,  preventing  an  equality  between  them.  We  think, 
therefore,  this  clause,  instead  of  helping  the  deed,  makes  it 
worse,  and  are  compelled  to  say  the  plaintiffs  are  not 
bound  by  it,  and  must  have  judgment. 

Judgment  for  the  plaintifis. 


Strick  v.  De  Mattos. 

JLIECLARATION  by  drawer  against  acceptor  of  a  bill 
of  exchange  for  179/.  05.  3/f.,  payable  three  months  after 
date ;  with  counts  for  goods  sold,  and  money  due  on  ac- 
counts stated. 

Plea. — That  after  the  coming  into  operation  of  the  Bank- 
ruptcy Act,  ltS61,  the  defendant  was  indebted  to  the  plain- 
tiff and  divers  other  creditors  in  divers  sums  of  money, 
and  was  unable  to  pay  the  same,  and  thereupon  a  deed, 


A  deed  of 
inspectorship, 
under  the 
Bankruptcy 
Act,  18(51, 
contained 
(amongst 
others^  the 
following 
provisions : — 
9.  The  pro- 
ceeds of  the 
estate  shall  be 
applied,  first, 

costs  incurred  bearing  date  the  4th  day  of  January,  a.  d.  1864,  was 
incurred  or       made  and  entered  into  between  the  defendant  of  the  first 

relating  to  the 

suspension  of  payment  of  the  debtor:  secondly,  in  paying  rent  for  which  the  debtor*s  estate 
could  be  distrained,  wages,  or  salaries :  thirdly,  in  paying  rateably  the  debts  of  creditors, 
with  interest. 

13.  Each  creditor,  before  becoming  entitled  to  any  diTidend,  shall  (if  required  by  the  inspec- 
tors) deliver  to  them  a  statement  in  writing,  signed  by  him,  of  his  debt  and  verify  it  by 
solemn  declaration. 

19.  In  case  any  dividend  shall  be  made  before  all  the  creditors  shall  hare  executed  or 
assented  to  the  deed,  the  inspectors  may  set  apart  a  sufficient  sum  for  the  purpose  of  paying 
like  rateable  dividends  to  such  last  mentioned  creditors,  and  also  to  creditors,  the  dividend 
on  whose  debt  has  not  been  ascertained ;  and  in  case  no  such  sum  be  so  set  apiu%  they  may 
direct  that  out  of  the  first  monies  applicable  to  a  dividend,  the  dividend  payable  to  the  last 
mentioned  creditors  shall  be  paid  or  set  apart  for  them  before  any  further  dividend  be  made 
among  the  creditors  who  have  executed  or  assented  to  the  deed. 

30.  These  presents  are  intended  to  be  a  deed  of  inspectorship  within  the  provisions  of  the 
Bankruptcy  Act,  1861,  but  in  case  they  cannot  so  operate,  they  shall  be  binding  on  creditors 
executing  or  assenting  to  them. 

32.  The  estate  and  effects  of  the  debtor  shall  be  administered  on  the  principles  of  the 
bankrupt  law,  and  if  there  is  anything  in  the  deed  inconsistent  with  those  principles,  it  shall 
be  reaa  as  if  such  inconsistent  matter  were  expunged. 

Heldf  that  none  of  these  provisions  were  unreasonable,  and  that  the  requisites  of  the 
Bankruptcy  Act,  1861,  having  been  complied  with,  the  deed  was  binding  on  non-assenting 
creditors. 


V, 
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had  full  notice  and  knowledge :  that  the  cause  of  action  in 
the  declaration  mentioned  was  and  is  a  debt,  claim  and 
demand  in  respect  whereof  dividends  will  and  have  become 
payable  under  the  said  deed,  and  in  respect  whereof  a 
proof  could  have  been  made  under  an  adjudication  of  bank- 
ruptcy against  the  defendant,  founded  on  a  petition  for  ad- 
judication filed  on  the  day  of  the  date  of  the  said  deed ;  and 
the  plaintiff  has,  whilst  the  said  deed  was  in  force,  com- 
menced and  prosecuted  this  action,  in  respect  of  the  said 
debt,  claim,  and  demand,  by  suing  out  the  writ  and  declar- 
ing herein,  and  by  compelling  the  defendant  to  plead  to 
the  said  declaration,  and  by  otherwise  proceeding  herein, 
contrary  to  the  declaration  and  agreement  herein  above  set 
forth;  and  that  everything  has  happened  and  has  been 
done  by  the  defendant  and  the  said  inspectors  to  make  the 
said  deed  an  inspectorship  deed  within  the  meaning  of  the 
said  Act,  and  to  render  the  said  deed,  and  each  and  every 
of  the  provisions  thereof,  valid,  binding  and  effectual  upon 
and  against  the  plaintiff  and  all  the  said  creditors  of  the 
defendant. 

Replication. — That  the  said  deed  was  and  is  in  the  words 
and  figures  following  (that  is  to  say)  : — This  indenture  made 
the  4th  day  of  January,  1864,  between  William  de  Mattos 
of  &c.,  hereinafter  called  '*  the  said  debtor,"  of  the  first  part, 
George  Seymour,  of  &c.,  John  Gillespie,  of  &c.,  and  Her- 
man Falk,  of  &c,  hereinafter  called  ^*  the  said  inspectors,** 
of  the  second  part,  the  several  persons,  companies,  and 
copartnership  firms  who  at  the  date  hereof  are  respectively 
creditors  of  the  said  William  de  Mattos  or  who  would  be 
entitled  to  prove  under  an  adjudication  of  bankruptcy 
against  the  said  William  de  Mattos  founded  on  a  petition 
filed  on  the  day  of  the  date  of  these  presents,  hereinafter 
called  **  the  said  creditors,**  of  the  third  part.  Whereas  the 
said  debtor  has  for  many  years  past  carried  on  business  as 
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Stbick 
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Db  Mattos. 


Collect  and 
coDTert  into 
money  estate 
and  effects. 


Not  to  firuB- 
trate  these 
presents. 


Nor  release 
any  debt. 


At  request  of 
inspectors  to 
commence 
and  defend 
actions; 


being,   or    any   accountant  or  other    person   or  persons 
appointed  by  them  or  him,  and  shall,  upon  demand,  be 
delivered  up  to  the  said  inspectors  or  the  survivors  or  survi- 
vor of  them,  or  the  inspectors  or  inspectors  for  the  time  being, 
or  deposited  as  they  or  he  may  from  time  to  time  require. 
And  that  the  said  debtor  will,  upon  the  request  and  direc- 
tion, and  under  the  inspeotion   and   control  of  the  said 
inspectors  and  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  and  for  such 
period  or  periods  respectively  as  they  or  he  shall  require, 
collect  and  get  in,  and  convert  into  money  the  said  estate 
and  effects,  as  well  in  Great  Britain  as  elsewhere,  and  for 
that  purpose  and  upon  reasonable  notice  being  given  to  him 
by  or  on  behalf  of  the  said  inspectors,  or  by  the  survivors  or 
survivor  of  them,  or  by  the  inspectors  or  inspector  for  the 
time  being,  will  from  time  to  time  proceed  to  any  place  or 
places  whatsoever  in  the  United  Kingdom  or  elsewhere, 
and  stay  there  so  long  as  may  be  required  by  the   said 
inspectors  or  the  survivors  or  survivor  of  them,  or  by  the 
inspectors  or  inspector  for  the  time  being.     And  further, 
that  the  said  debtor  will  not  by  proceedings  in  bankruptcy 
or  otherwise  attempt  to  withdraw  himself  or  his  estate  from 
the  engagements  in  these  presents  contained,  and  on  his 
part  to  be  observed  and  performed,  or  in  anywise  frustrate 
the  arrangements  intended  to  be  hereby  carried  into  effect, 
and  shall  not  nor  will  without  the  approbation  of  the  said 
inspectors  or  the  survivors  or  survivor  of   them,   or   the 
inspectors  or  inspector  for  the  time  being,  release  any  debt, 
claim  or  demand,  nor  postpone  payment  or  compromise, 
submit  to  arbitration  or  otherwise  prejudice  or  affect  any 
debt,  claim  or  demand,  nor  bring  or  prosecute  or  inter- 
fere with  any  action  or  suit  in  respect  of  the  same.     But 
iTpon  the  request  and  direction,  and  under  the  inspection 
and  control  of  the  said  inspectors  or  the  survivors  or  sur- 
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after  payment  of  the  costs,  charges  and  expenses  of  and 

attending  these  presents^  and  of  and  incident  to  the  present 

».  arrangement  of  his  affairs,  and  of  all  other  payments  here- 

DeMattos.    .         ^  .  . 

inafter  mentioned  or  referred  to,  shall  and  will  from  time  to 

time,  upon  the  like  request  and  direction,  and  in  manner 
DiTide  money  aforesaid,  divide  or  aid  and  assist  in  dividing  the  money 
^»dito^.  arising  from  the  estate  and  effects  to  be  administered  under 

these  presents  rateably  among  the  said  creditors  in  the 
Deposit  money  manner  hereinafter  provided.   And  further,  that  he  the  said 

in  bank.  ,  .  <•  •  i 

debtor  shall  and  will  also,  from  time  to  time^  deposit  such 
of  the  monies  and  securities  for  money  which  shall  constitute 
or  be  produced  from  his  said  estate  as  shall  be  received 
by  him,  in  such  bank  or  banks  or  otherwise  as  the  said 
inspectors  or  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  may  from  time 
to  time  direct,  to  the  credit  of  an  account  to  be  kept  in 
respect  of  the  estate  in  such  names  or  name  as  the  said 
inspectors  or  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  shall  from 
time  to  time  direct  or  sanction,  and  such  account  may 
from  time  to  time  be  altered  and  transferred  to  and 
kept  in  the  names  or  name  of  the  said  inspectors  or  of 
the  survivors  or  survivor  of  them,  or  of  the  inspector  or 
inspectors  for  the  time  being,  or  of  such  other  persons  or 
person  as  they  or  he  shall  direct;  and  the  money  standing 
at  the  credit  of  any  such  account  shall  be  payable  upon  such 
cheques  or  orders,  or  otherwise,  as  th^  said  inspectors  or 
the  survivors  or  survivor  of  them,  or  the  inspectors  or  in- 
spector for  the  time  being  may  from  time  to  time  direct. 
And  the  said  debtor*  shall  not  nor  will  afterwards  draw  out 
any  part  of  such  monies  except  with  the  consent  of  the 
said  inspectors  or  the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  nor  with  such 
consent  except  only  for  the  purposes  of  the  same  being 
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applied  as  in  these  presents  mentioned^  or  as  to  the  said        1864. 
inspectors  or  the  survivors  or  the  survivor  of  them  or  the 
inspectors  or  inspector  for  the  time  being  shall  for  the  pur- 
poses of  these  presents  for  the  time  being  direct.  And  shall 
not  Dor  will  engage  in  anj  other  business  so  as  to  incur  any  Not  engage 

1  .  .  'I.  in  any  other 

new  debt,  or  enter  into  anj  new  contract,  so  as  to  dispose  business. 
of,  prejudice,  or  affect  anj  part  of  the  said  estate,  except 
with  the  previous  consent  of  the  said  inspectors,  or  the  sur- 
vivors or  survivor  of  them,  or  the  inspectors  or  inspector  for 
the  time  being,  or  give  to  any  of  the  said  creditors  any 
security,  or  any  preference  or  priority  above  or  over  any 
others  or  other  of  the  said  creditors.  And  also  that  he  the  Keep  books 
said  debtor  shall  and  will  from  time  to  time  keep  proper 
books  of  account,  and  make  proper  entries  shewing  all  re- 
ceipts, payments  and  transactions  relating  to  the  said  estate, 
and  at  all  times  when  required  so  to  do,  make  out  correct 
and  proper  accounts  and  balance  sheets  of,  or  shewing  the 
business  and  affairs  of  the  said  estate,  and  also  furnish  true 
and  correct  copies  thereof  to  the  said  inspectors  and  the 
survivors  or  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  and  particularly  shall  and  will  once  in 
every  month,  if  required  so  to  do,  make  out  accounts  of  all 
cash  transactions  relating  to  his  said  estate,  and  also,  if  re- 
quired so  to  do,  deliver  to  them  or  him  correct  copies  thereof, 
and  shall  and  will  preserve  for  and  deliver  to  them  or  him 
all  letters  written  to  and  copies  of  letters  written  by  the  said 
debtor,  and  all  documents  and  papers  concerning  the  said 
estate,  and  at  all  times  procure  and  shew  to  them  or  him  all 
such  books  of  account,  accounts,  letters,  documents  and 
papers,  and  the  several  vouchers  referring  thereto,  and  give 
all  information  and  assistance  in  the  power  of  the  said 
debtor  both  towards  the  full  understanding  thereof  and  the 
general  conduct  of  his  affairs.    And  further,  that  he  the  said  Perform 

11   covenants 

debtor  shall   and  will  observe,  perform,  fulnl  and  keep  all  in  deed. 
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and  every  the  agreements,  declarations,  provisions,  stipula- 
tions and  restrictions  hereinafter  contained  and  generally 
expressed  or  made  applicable,  so  far  as  the  same,  or  any  of 
them,  ought  to  be  or  are  or  is  capable  of  being  observed, 
performed,  Mfilled  and  kept  by  him ;  and  shall  and  will  in 
all  respects  obey  and  conform  to  the  orders  and  directions 
of  the  said  inspectors  and  the  survivors  and  survivor  of 
them,  or  of  the  inspectors  or  inspector  for  the  time  being,  in 
or  about  his  estate,  and  execute  and  sign  all  such  deeds  and 
documents  as  they  or  he  shall  from  time  to  time  require, 
and  wholly  wind  up  his  affairs  under  the  direction,  super- 
intendence and  control  of  the  said  inspectors  or  the  survivors 
or  survivor  of  them,  or  the  inspectors  or  inspector  for  the 
time  being.  And  this  indenture  further  witnesseth,  that  in 
consideration  of  the  premises,  it  is  hereby  either  by  way  of 
agreement,  declaration  or  proviso^  as  the  case  may  be  or 
may  require,  agreed,  declared,  or  provided  between  the 
said  debtor,  the  said  inspectors,  and  the  said  creditors,  in 
manner  following  (that  is  to  say),  all  of  them,  or  some  or 
one  of  them,  as  the  case  may  be,  agreeing  and  declaring  as 
to  and  for  and  in  respect  of  the  matters  to  be  by  them,  or 
him,  or  their  or  his  partners  or  partner,  respectively  done, 
or  permitted,  or  assented  to,  and  as  to  their  or  his  own  acts 
and  defaults,  and  the  acts  and  defaults  of  their  or  his 
partners  or  partner  only,  that  is  to  say : — 

1 .  That  the  said  estate  shall  be  administered  in  accordance 
with  the  principles  of  the  present  bankrupt  law  in  Eng- 
land, or  as  near  thereto  as  circumstances  will  permit,  having 
regard  to  the  terms  of  these  presents. 

2.  That  it  shall  be  lawful  for  the  said  inspectors  or  the 
survivors  or  survivor  of  them,  or  for  the  inspectors  or  in- 
spector for  the  time  being,  in  their  or  his  discretion,  to 
direct  and  authorize  the  said  debtor,  under  their  or  his 
direction  or  control,' to  carry  on  or  conduct  for  the  purpose 
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of  winding  up,  and  to   wind  up  the  said  business  and  the        1864. 

i&irs  and  transactions  thereof  under  the  provisions  of  these       ^.-^^r^-^ 

Strick 
presents,  and  for  the  purposes  aforesaid  to  manage  and  v. 

Dz  Mattos. 
realize  the  estate  and  assets  invested  therein,  or  otherwise 

belonging  to  him,  and  particularlj  to  deal  with  all  contracts 

entered  into  by  him,  in  such  way  and  manner  as  the  said 

inspectors  or  the    survivors  or  survivor  of  them,  or  the 

inspectors  or  inspector  for  the  time  being,  shall  think  ex« 

pedient  or  desirable,  and  for  all  or  any  of  the  purposes  of 

these  presents,  to  employ  or  require  the  assistance  of  the 

said  debtor  in  the  mode  and  to  the  extent  the  said  inspectors 

or  the  survivors  ot  survivor  of  them,  or  the  inspectors  or 

inspector  for  the  time  being,  shall  judge  proper,  with  full 

power  to  dispense  with  the  services  of  the  said  debtor  either 

wholly  or  for  a  time ;  and  also  from  time  to  time  to  make 

and  pay  to  him  for  his  services  such  proper  remuneration  as 

the  said  inspectors  or  the  survivors  or  survivor  of  them,  or 

the  inspectors  or  inspector  for  the  time  being  shall  think 

just. 

3.  That  the  said  inspectors  and  the  survivors  and  survivor  Inspectors 

may  employ 

of  them,  or  the  inspectors  or  inspector  for  the  time  being,  agents  in 

1      •  t  I  rSsJizing 

may,  at  the  expense  of  the  estate,  authonze  and  employ  any  estate. 
person  or  persons  to  act  as  their  or  his  solicitors  or  solicitor, 
agents  or  agent,  or  as  the  solicitors  or  solicitor,  agents 
or  agent  of  the  said  debtor,  in  England  or  elsewhere,  in 
getting  in  or  realizing  any  part  of  the  said  estate,  or  in 
inspecting,  controlling,  ordering  or  directing  all  or  any 
matters  relating  thereto,  or  in  exercising  all  or  any  of 
the  powers  and  authorities  herein  contained,  and  to  give 
effect  to  any  such  agency  or  agencies,  the  said  debtor  shall 
at  the  request  of  the  said  inspectors  or  the  survivors  or  sur- 
fivor  of  them,  or  the  inspectors  or  inspector  for  the  time 
being,  appoint  an  attorney  or  attomies,  joint  or  several,  at 
•oj  place  or  places  either  in  this  country  or  abroad,  but  so 
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that  the  said  inspectors  or  the  survivors  or  survivor  of  them, 
or  the  inspectors  or  inspector  for  the  time  being,  may,  as 
they  or  he  are  and  is  hereby  authorized  and  empowered  to 
do,  revoke,  change  or  renew,  or  require  the  said  debtor  to 
revoke,  change,  or  renew  every  or  any  such  appointment  at 
their  or  his  discretion;  and  also  that  the  said  inspectors 
and  the  survivors  and  survivor  of  them,  or  the  inspectors  or 
inspector  for  the  time  being,  may  employ  any  accountants, 
clerks,  or  servants  necessary  or  proper  for  keeping  the  ac- 
counts and  managing  and  administering  the  said  estate,  and 
every  person  so  employed  shall  be  paid  or  allowed  out  of 
the  said  estate  reasonable  and  proper  compensation  for  so 
doing. 

4.  That  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  in  cases  when  and  so  often  as  they  or 
he  may  think  it  for  the  benefit  of  the  said  creditors  so  to  do, 
to  make  or  authorize  advances  out  of  and  on  account  of  the 
aforesaid  estate  in  furtherance  of  the  objects  contemplated 
in  and  by  these  presents  or  any  of  them,  or  on  account  of 
any  contract  or  mercantile  or  other  operation  which  shall 
have  been  undertaken  by  the  said  debtor;  and  also  that  in 
case  it  shall  be  deemed  expedient  to  bring,  commence, 
defend,  continue  or  prosecute  any  action  or  actions,  suit  or 
suits,  or  other  proceedings  at  law  or  in  equity  or  in  bank- 
ruptcy, already  brought  or  to  be  brought  concerning  the 
same  estate,  the  said  inspectors  and  the  survivors  and  sur- 
vivor of  them,  or  the  inspectors  or  inspector  for  the  time 
being,  shall  or  may  exercise  their  or  his  discretion  in  autho- 
rizing or  requiring  the  said  debtor,  or  the  solicitors  or  agents 
of  the  said  inspectors  and  the  survivors  and  survivor  of 
them,  or  the  inspectors  or  inspector  for  the  time  being,  to 
commence,  defend,  continue  or  prosecute,  or  discontinue  or 
compromise  the  same,  and  shall  and  may  retain  or  require 


34 


EXCHEQUER  REP0BT8. 


1864. 


Stbiok 

V, 

Db  Mattob. 


Inspectors 
may  authorize 
payment  in 
rail  to  any 
creditor  hold- 
ing security. 


Inspectors 
may  compound 
debts,  accept 
security,  give 
time  for  pay- 
ment, refram 
from  enforcing 
bad  debts, 
settle,  refer  to 
arbitration  or 
have  apseesed 
any  claim 
to  damages. 


and  survivor  of  them,  or  the  inspectors  or  inspector  for  the 
time  being,  shall  or  may  authorize  the  payment  of  the  said 
sums  of  money  or  a  dividend  thereon  on  being  allowed 
discount  or  rebate  for  acceleration  of  payment  or  otherwise, 
in  the  same  manner  as  if  the  said  sum  or  sums  of  money 
had  been  proved  or  claimed  under  an  adjudication  in  bank- 
ruptcy. 

7.  That  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspec- 
tor for  the  time  being,  in  their  or  his  discretion,  by  and  out 
of  the  said  estate  and  the  proceeds  thereof,  to  make  or 
authorize  payment  in  full  to,  or  effectuate  or  authorize  the 
effectuating  of  any  arrangements  which  they  or  he  shall 
deem  reasonable  and  for  the  benefit  of  the  said  creditors 
with  any  of  the  said  creditors,  or  to  or  with  any  other 
person  or  persons,  either  holding  any  goods  or  property,  or 
bills,  or  securities,  or  documents  of  title  of  the  said  debtor, 
or  in  which  he  may  be  interested  by  way  of  security  or 
pledge  for  money,  or  having  any  claim  or  demand  thereon 
in  any  manner  by  way  of  lien  for  the  purpose  of  obtaining 
possession  of  the  same  goods,  property,  bills,  securities  or 
documents  of  title  exonerated  and  released  from  such  pledge 
or  lien,  claim  or  demand,  provided  however  that  the  amount 
so  to  be  paid  shall  not  exceed  the  then  value  of  such  goods 
property,  bills,  securities  or  documents  of  title. 

8.  That  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  in  their  or  his  discretion,  to  compound  or 
authorize  the  compounding  of  any  debt  or  debts  or  sums  of 
money  owing  to  the  said  debtor,  or  to  accept  or  take,  or 
authorize  the  accepting  or  taking  of  security  for  part  of  the 
same  in  full  thereof,  or  to  give  or  authorize  to  be  given 
further  time  for  payment  of  the  same  debt  or  debts  or  sum 
or  sums  of  money,  or  to  refrain  from  suing  for  or  enforcing 
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his  opinion  be  bad  or  desperate,  without  being  answerable       ^^T^"^*^ 

Stbick 

for  any  loss.     And  likewise  in  case  of  any  dispute,  doubt  »• 

or  diflBculty  arising  with  any  person  or  persons  whomsoever, 
respectively  being  a  debtor  or  debtors  to,  or  creditor  or 
creditors  of,  or  reputed  debtor  or  debtors  to,  or  creditor  or 
creditors  of  the  said  estate^  or  the  said  debtor,  or  having  or 
making  any  claim  against  the  said  debtor  in  the  nature  of 
damages  touching  any  such  claim  or  demand  whatsoever, 
and  made  on  behalf  of  or  against  the  said  estate  or  the 
said  debtor,  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  at  their  or  his  discretion,  to  adjust,  settle 
or  authorize,  or  require  the  said  debtor  to  adjust  or  settle 
the  amount  of  all  or  any  of  such  claims,  demands  or 
damages  in  such  manner  as  to  them  or  him  shall  seem  most 
to  the  advantage  of  the  said  estate,  or  if  need  be  to  refer 
the  same  to  arbitration,  or  have  the  amount  of  such  damage 
assessed  in  due  course  of  law. 

9.  That  until  such  full  payment  and  satisfaction  as  herein-  Monies  to  be 
after  mentioned,  all  the  monies  and  proceeds  to  arise  from  in  paying 
the  said  estate  and  effects  shall  be  applied  in  the  following  toVnspension 
order  (that  is  to  say),  first,  in  paying  all  costs,  charges  and  ^f  ^^r|^^ 
expenses  incurred  or  to  be  incurred  in  or  relating  to  the 
suspension  of  payment  of  the  said  debtor  and  the  investi- 
gation and  adjustment  of  his  accounts  and  transactions, 
including  the  costs  of  and  incident  to  these  presents,  and 
the  carrying  the  same  into  effect. 

Secondly.  In  paying  any  sum  or  sums  by  these  presents  2nd.  In  paving 
authorized  to  be  paid,  and  any  rent  or  other  monies  for  or  rized  by  these 
in  respect  of  which  the  estate  and  effects  of  the  said  debtor  be  paid;  rent» 
could  be  distrained  or  detained,  and  any  wages  or  salaries  salaries. 
which  would  be  payable  in  full  under  an  adjudication  of  ?^  ^J^f' 
bankruptcy.      Thirdly.   In  paying  rateably,  and  without  thedebteof 

orediton  aad 
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prejudice  or  prioritj,  the  several  debts^  claims  or  demands 
of  the  said  creditors  until  full  payment  or  satisfaction  thereof 
and  of  all  interest  which  would  be  payable  thereon  under 
an  adjudication  of  bankruptcy. 

10.  That  in  case  any  surplus  shall  ultimately  remain  of 
the  said  estate  after  full  payment  and  satisfaction  of  all  the 
costs^  charges  and  expenses,  debts,  claims  and  demands,  and 
sums  of  money  hereby  authorized  to  be  paid  or  otherwise 
provided  for,  the  same  shall  belong  and  be  paid  over  to 
the  said  debtor. 

11.  That  dividends  shall,  subject  as  herein  expressed,  be 
made  and  paid  to  the  said  creditors  from  time  to  time  at 
such  respective  dates,  and  as  often  as  the  said  inspectors 
or  the  survivors  or  survivor  of  them^  or  the  inspectors  or 
inspector  for  the  time  being,  shall  determine  or  be  of  opinion 
that  a  sum  of  money  convenient  to  be  divided  shall  have 
arisen  from  the  estate. 

12.  That  it  shall  be  lawful  for  the  said  inspectors  and  the 
survivors  or  survivor  of  them^  or  the  inspectors  or  inspector 
for  the  time  beings  to  authorize  the  investment  in  their  or 
his  names  or  name,  or  otherwise  as  he  or  they  may  judge 
fit,  any  monies  not  immediately  required  for  the  pur^Kise  of 
making  a  dividend  or  otherwise,  in  the  purchase  of  any  of 
the  parliamentary  stocks  or  public  funds  of  Great  Britain, 
or  of  exchequer  bills,  with  full  power  from  time  to  time  to 
alter,  vary  or  dispose  of  the  said  stocks,  funds  or  securities. 

13.  That  each  of  the  said  creditors,  before  becoming 
entitled  to  receive  any  dividend  or  dividends,  shall  (if 
required  by  the  said  inspectors  or  the  survivors  or  survivor 
of  them,  or  the  inspectors  or  the  inspector  for  the  time 
being),  deliver  to  them  or  him,  or  to  such  person  or  persons 
as  they  or  he  shall  appoint,  a  statement  in  writing,  signed 
by  such  creditor  respectively,  of  his  or  her  debt  or  claim,  or 
the  debt  or  claim  of  the  firm,  company  or  copartnership  in 
which  he  or  she  may  be  a  partner,  shareholder  or  manager. 
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compnaing  every  satisfaction  and  security  for  the  same,  or 

any  part  thereof;   and  shall,  upon  the  like  request,  verify  ^• 

De  Mattos. 
sach  debt  or  claim  by  a  solemn  declaration  under  the  act  of 

parliament  in  that  behalf  as  well  with  respect  to  the  consi- 
deration as  to  the  amount  of  the  same ;  but  neither  any 
such  declaration,  nor  the  execution  by  any  of  the  said 
creditora  of  these  presents,  shall  be  conclusive  evidence  of 
the  validity  or  amount  of  such  debt  or  claim  ;  and  there- 
after, upon  the  like  request,  such  statement  and  verification 
shall  be  received  and  continued  with  all  receipts,  payments, 
matters  and  things  which  in  bankruptcy  would  affect  the 
debt  or  claim,  or  the  dividend  thereon,  before  such  respec- 
tive creditor,  or  his  or  her  partner  or  partners,  shall  be 
endtled  to  any  further  dividend. 

14.  That  in  all  cases  where  any  person  or  persons  may  original, 
have  received  from  the  said  debtor  negociable  instruments  or  tUtimato 
made,  drawn,  accepted  or  indorsed  by  him,  or  on  his  behalf,  negotiable  in- 
which  may  have  been  negociated  and  may  now  be  in  the  ^^^^^^^^ 
hands  of  third  parties,   either  of  such  respective  parties,  P'iT^^ 
namely,  the  original  holders  or  recipients  of  such  negociable  admission 

bii&t  uiGy  will 

instruments  and  the  present  or  ultimate  holders  thereof,  as  become 
well  as  any  intermediate  indorsers,  may  be  admitted  to  exe-  whicheyer 
cute  or  assent  to  or  approve  of  these  presents,  without  such  act  ultimately 
being  an  admission  that  they  respectively  are  or  will  become  h^^^JaS 
creditors,  but  whichever  of  such  respective  parties  to  each  ^®  creditor. 
such  negociable  instrument  shall  ultimately  become  the  real 
bolder  thereof  for  value,  shall  be  deemed  and  considered  to 
be,  and  shall  be  the  creditor,  and  as  such  the  party  to  these 
presents  in  respect  of  such  negociable  instrument,  and  in 
that  case  the  execution  or  assent  to,  or  approval  of  these 
presents  by  the  other  or  others  of  such  parties,  in  respect  of 
soeh  negociable  instrument,  shall  be   considered  only  as 
evidence  of  hia,  ber  or  their  consent  to  such  holder  of  the 
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same  negociable  instrumeDt  having  or  deriving  the  benefit 
of  these  presents  in  respect  thereof^  but  the  same  shall  be 
without  prejudice  to  his,  her  or  their  execution  or  assent  to* 
or  approval  of  these  presents  in  respect  of  any  other  debt  or 
claim  which  he,  she  or  thej  may  have  against  the  estate, 
beyond  or  other  than  upon  such  negociable  instrument,  and 
until  it  shall  be  ascertained  who  will  ultimately  be  the  cre- 
ditor in  respect  of  such  negociable  instrument,  all  the  persons 
who  may  have  executed  or  assented  to,  or  approved  of  these 
presents,  in  respect  of  such  instrument  shall  be  deemed  to  be 
one  creditor  only,  and  generally  any  person  or  persons  who 
may  claim,  or  be,  or  may  anticipate,  or  expect  to  become  a 
creditor  or  claimant,  creditors  or  claimants,  whether  pre- 
sently, or  by  the  ultimate  nonpayment  or  failure,  or  defi- 
ciency of  any  negociable  or  other  security,  which  he,  she  or 
they  may  hold,  or  upon  the  adjustment  of  any  difference  or 
unsettled  account,  or  by  any  other  event,  may  execute  or 
assent  to,  or  approve  of  these  presents  without  such  execu- 
tion, assent  or  approval  being  an  admission  of  his,  her  or 
their  being  a  creditor  or  claimant,  creditors  or  claimants^ 
save  in  so  far  as  he,  she  or  they  may  be  ultimately  found  to 
be  such  creditor  or  claimant,  creditors  or  claimants. 

15.  That  in  case  some  one  or  more  of  the  said  credi- 
tors may  be  desirous  of  executing  or  assenting  to  or  ap- 
proving of  these  presents,  but  is  or  are  prevented  from  so 
doing  by  reason  of  the  want  of  consent  by  other  parties,  it 
shall  be  lawful  for  the  said  inspectors  and  the  survivors  and 
survivor  of  them,  or  the  inspectors  or  inspector  for  the  time 
being,  to  authorize  to  be  set  apart  or  secured  to  or  for  any 
such  one  or  more  of  the  said  creditors  any  dividend  or 
dividends  which  may  be  declared  under  these  presents  by 
means  of  a  deposit  or  otherwise  upon  such  an  arrangement 
as  may  be  agreed  upon  between  the  said  inspectors  and  the 
survivors  and  survivor  of  them,  or  the  inspectors  or  inspector 
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V. 
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prejadiced, 
by  assenting 
to  these  pre- 
sents, as  to 
their  right 
or  remedy 
against  third 
persons. 


Securities 
held  by  any 
creditor  to  be 
Tallied. 


No  creditor 
attaching  or 
taking  in  exe- 
cntion  estate 
of  debtor  to  be 
allowed  any 
benefit,  with- 
out bringing 
such  attach- 
ment or 
execution 
into  general 
diyision. 


Inspectors 
may  set  apart 
sums  for  pay- 


or affected  by  executing  or  assenting  to  or  approving  of 
these  presents^  or  by  the  same  being  obligatory  upon 
him,  her  or  them,  as  to  his,  her  or  their  right  or  remedy 
against  any  person  other  than  the  said  debtor,  or  as  to 
any  security  or  securities  held  by  him,  her  or  them,  but 
each  and  every  of  the  said  creditors  shall  be  entitled  to 
execute,  assent  to  or  approve  of  these  presents  and  receive 
dividends  in  conformity  therewith  in  like  manner  as  under 
an  adjudication  in  bankruptcy. 

18.  That,  for  the  purposes  of  the  dividend  payable  under 
these  presents,  the  securities  held  by  any  of  the  said  credi- 
tors shall  be  reckoned  and  taken  into  account  at  a  value  to 
be  assessed  by  and  between  such  creditors  and  the  said 
inspectors  or   the  survivors  or  survivor  of  them,  or  the 
inspectors  or  inspector  for  the  time  being,  and  if  the  value 
thereof  cannot  be  so  agreed  upon  the  same  shall  be  deter- 
mined by  arbitration  between  them,  each  party  appointing^ 
an  arbitrator,  and  the  dividend  shall  be  payable  to  such 
creditor  upon  the  excess  of  the  debt  due  to  him  or  them 
over  and  above  the  value  of  the  securities  held  by  him,  her 
or  them  respectively.     Provided  that  no  creditor  attaching 
or  taking  in  execution,  or  who  may  have  attached  or  taken 
in  execution  any  part  of  the  estate  of  the  said  debtor,  shall 
be  allowed  the  benefit  of  such  attachment  or  execution,  or 
of  these  presents,  without  bringing  such  attachment  or  execu- 
tion or  the  proceeds  thereof  into  general  division,  except 
so  far  as  any  such  attachment  or  execution,  or  the  levy  or 
security  made  or  obtained  thereby  or  thereunder,  would 
have  been  available  under  the  Bankruptcy  Act,  1861,  under 
an  adjudication  founded  on  a  petition  filed  as  of  the  date 
of  these  presents,  which  attachment,  execution  or  security, 
to  that  extent  but  no  further,  shall  remain  unprejudiced  by 
these  presents. 

19.  That  in  case  any  dividend  or  dividends  as  aforesaid 
shall  be  made  before  all  those  of  the  said  creditors  of  the 
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debtor  who  shall  be  named  Id  the  statement  hereinbefore  1864. 

directed  to  be   prepared  by  the  said  debtor  shall  have  ^T^^"^^^ 

executed  these  presents,  or  have  assented  thereto  or  ap-  *• 

^                                                                         ^  Dm  HATTOf. 


ing  rateable 


profed  thereof,  it  shall  be  lawful  for  the  said  inspectors 

and  the  survivors  and  survivor  of  them,  or  the  inspectors  or  dividendf  to 

creditors 

inspector  for  the  time  being,  to  cause  to  be  set  apart  a  who  have  not 
saffident  sum  or  sums  for  the  purpose  of  paying  like  rate-  on  whose  debt 
able  (Uvidends  to  such  last  mentioned  creditors,  and  also  for  ^^^  ^^  ^^^ 
the  purpose   of  paying  like  dividends  to  any  of  the  said  ^[^^^^ 
creditors  who  shall  have  executed  these  presents  or  assented  f  dividend  to 

'^  be  paid  to 

thereto  or  approved  thereof,  but  the  dividends  on  whose  t^ch  creditors 

out  of  the 

debt  shall  not  have  been  ascertained,  or,  in  case  no  such  first  monies. 
sam  or  sums  shall  be  so  set  apart,  they  or  he  shall  be  at 
liberty  to  direct  that  out  of  the  first  monies  which  shall 
afterwards  be  applicable  to  a  dividend,  the  dividend  or 
dividends  payable  to  the  last  mentioned  creditors  shall  be 
paid  to  or  set  apart  for  them  respectively  before  any  further 
dividend  shall  be  made  among  the  creditors  who  may  have 
previously  executed,  or  assented  to,  or  approved  of  these 
presents,  but  not  so  as  to  disturb  any  dividend  or  dividends 
which  may  previously  have  been  paid. 
20.  That  it  shall  be  lawful  for  the  said  inspectors  and  the  Inspecton, 

upon  giving 

survivors  and  survivor  of  them,  or  the  inspectors  or  inspector  seven  days^ 

•   •  notice,  maj 

for  the  time  being,  from  time  to  time,  upon  givmg  seven  convene 
dajs'  notice  to  the  known  creditors  resident  in  England  by  ^g  of  c^^ 
circular  through  the  post  office,  addressed  to  their  respective  ^^"' 
places  of  business  or  places  of  abode,  or  to  the  agents  or 
last  known  agents  in  England  of  such  creditors  as  may  be 
resident  abroad  respectively,  to  convene,  at  such  time  and 
place  as  they  or  he  shall  see  fit,  a  general  meeting  of  the 
creditors  or  their  agents  authorized  to  act  for  them,  him  or 
ber^  so  fiur  as  they  respectively  shall  be  known,  for  the  pur- 
pose of  obtaining  the  advice,  direction  or  concurrence  of 
tiie  said  creditors  in  reference  to  any  questions  affecting  the 
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If  20«.iiithe 
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paid,  debtor 
to  convey  on- 
administered 
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administered 
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said  estate,  and  the  resolutions  of  the  creditors  or  the  major 
part  of  them  voting  at  any  such  meeting,  upon  any  matters 
specified  in  the  circular  calling  the  meeting,  shall  be  as 
binding  and  effectual  upon  all  the  said  creditors  and  their 
respective  representatives  and  partners  as  if  all  had  concurred 
therein  or  assented  thereto,  such  resolutions  not  being 
repugnant  to  or  inconsistent  with  any  of  the  provisions 
herein  contained.  And  any  of  the  said  creditors  who  shall 
not  be  present  thereat  may  vote  by  any  note  or  notes  in 
writing  under  his  hand  declaring  his  assent  to  or  dissent 
from  any  one  or  more  of  the  matters  specified  in  the  circular, 
and  such  notes  may  be  either  absolute  or  subject  to  any 
condition  or  qualification  expressed  in  such  note  or  notes^ 
and  any  of  the  said  creditors  may,  by  note  or  notes  in 
writing,  appoint  any  other  person  to  act  for  them^  him  or 
her  as  their,  his  or  h^r  proxy,  and  the  acts  of  such  proxy 
shall  be  considered  as  the  acts  of  the  principal. 

21.  That  if,  at  any  time  before  the  whole  of  the  estate  of 
the  debtor  shall  have  been  fully  administered^  dividends  to  the 
amount  in  the  whole  of  at  least  20^.  in  the  pound  shall  not 
have  been  paid,  or  realized  and  provided  for  all  the  said  cre- 
ditors, the  said  debtor  shall,  if  the  said  inspectors  or  the 
survivors  or  survivor  of  them,  or  the  inspectors  or  inspector 
for  the  time  being,  shall  require  the  same,  effectually  convey, 
assure  and  assign  all  his  estate  and  effects  remaining  out- 
standing or  not  divided,  to  such  person  or  persons  as  they 
or  he,  or  the  said  creditors  at  a  meeting,  may  direct,  in 
trust  to  be  administered  according  to  the  law  of  bank- 
ruptcy amongst  the  said  creditors,  and  if  any  ultimate  sur- 
plus shall  remain  after  full  payment  and  satisfaction  of  their 
respective  debts  or  claims,  and  of  all  costs,  charges  and 
expences  hereby  authorized  to  be  paid  or  otherwise  pro- 
vided for,  then  as  to  such  ultimate  surplus  in  trust  for  the 
said  debtor. 
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S2.  That  in  all  matters  in  and  by  these  presents  provided 

far  and  contained^  and  tooching  which  there  are  given  any 

powere.  authorities  and  discretions  to  the  inspectors,  the  v. 

.    .  Db  Mattos. 

majority  in  namber  (should  there  for  the  time  beine  be  _   . 

^        "  Decision  of 

more  than  two),  being  met  or  present  on  any  occasion  upon  miuority  in 
which  any  such  matters  may  be  discussed  or  brought  for-  uupectozB 
ward,  shall  (except  wnn  otherwise  herein  specially  directed)  li^^ung. 
decide  and  determi^yf^ and  their  decision  or  determination 
shall  be  binding  for  all  purposes  as  fully  as  if  all  of  the  said 
inspectors  had  joined  therein,  and  all  advice,  resolutions 
and  acts  of  the  majority  for  the  time  being  so  met  or 
present  shall,  except  where  otherwise  specially  directed,  be 
deemed  the  acts  of  the  whole. 
23.  That  if  and  when  the  estate  shall  have  been  fully  Certiflcate 

.of  inspecton 

administered  according  to  the  provbions  hereof  to  the  satis-  that  estate 

lias  been  Aill^ 

fiurtion  of  the  said  inspectors  or  the  survivors  or  survivor  of  administered, 
them,  or  the  inspectors  or  inspector  for  the  time  being,  ^  rel^e  of* 
they  or  he  may  certify  the  fact  in  writing  under  their  or  his  ^•^^^^ 
hands  or  hand,  such  writing  to  be  indorsed  upon  or  to  refer 
to  these  presents^  and  thereupon  and  in  case  of  such  certifi- 
cate being  given,  such  certificate  shall  be  conclusive  evidence 
of  the  truth  of  the  matters  to  be  therein  alleged  as  aforesaid ; 
or  in  case  of  such  conveyance,  assurance  or  assignment  of 
all  the  estate  and  effects  of  the  said  debtor  being  made  by 
him  as  in  a  previous  article  hereinbefore  contained,  and 
the  same  being  in  like  manner  certified,  then  and  thence- 
forth such  certificate  (except  only  for  the  purpose  and  to 
the  extent  in  this  present  clause  hereinafter  provided  for, 
and  without  prejudice  to  the  rights  of  the  said  creditors  to 
or  over  the  property  so  thereinbefore  conveyed  or  assigned, 
or  to  or  over  any  dividends  or  fund  for^  dividends  then 
provided  but  not  actually  paid  to  the  said  creditors)  shall 
operate  and  be  a  release  and  discharge  to  the  said  debtor, 
his  heirs,  execators  and  administrators,  as  fully  and  effectu- 
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ally,  and  in  like  manner  as  an  order  of  discharge  under  an 
adjudication  of  bankruptcy,  and  may  be  pleaded  accordingly 
v'  ^^  ^^  actions,  suits  and  proceedings  in  respect  of  any  of 

the  debts,  claims  and  demands  of  all  or  any  of  the  said 
Bat  in  case  creditors.  Provided  nevertheless,  that  in  case  at  any  time 
shall  become  &fter  such  conveyance  and  assignment  the  said  debtor  shall 
such  release  become  or  be  made  or  declared  bankrupt,  and  the  arrange- 
prevent  Uie  D^cot  hereby  made,  or  the  property  comprised  in  any  such 
creditors  from   conveyance  or  assignment,  shall  thereby  be  in  any  way 

coming  in  •'  o  »  j  j         j 

und^soch       prejudiced  or  affected,  then  such  release  and  discharge  as 

bankraptcy. 

aforesaid  shall  not  prevent  the  said  creditors  respectively 
from  coming  in  under  such  bankruptcy  for  any  purposes 
which  they  would  but  for  such  release  and  discharge  have 
been  entitled  to  come  in. 
Keceipt  of  24.  That  the  receipt  or  receipts  in  writing  of  the  said 

^aMBnffident  inspectors  and  the  survivors  and  survivor  of  them,  or  of  the 
^^*'^*"^'  inspectors  or  inspector  for  the  time  being,  or  of  the  said 
debtor  with  their  or  his  consent,  for  any  sum  and  sums  of 
money  payable  under  or  by  virtue  of  these  presents,  shall  be 
a  sufficient  and  effectual  discharge  or  discharges  for  the  same 
respectively,  or  for  so  much  thereof  respectively  as  in  such 
receipt  or  receipts  respectively  shall  be  expressed  or  acknow- 
ledged to  be  received ;  and  the  persons  or  person  to  whom  the 
same  shall  be  given,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators or  assigns,  partners  or  partner,  shall  not  after- 
•  wards  be  answerable  or  accountable  for  any  loss,  misapplica- 
tion or  nonapplication,  or  be  in  anywise  obliged  or  concerned 
to  see  to  the  application  of  the  money  therein  mentioned  or 
acknowledged  to  be  received,  and  no  mortgagee  shall  be 
bound  or  entitled  to  inquire  as  to  the  necessity  or  propriety 
of  raising  any  money  under  the  power  herein  contained,  or 
to  see  that  no  more  money  is  raised  than  is  actually 
required. 
Power  to  85.  That  in  case  either  of  the  said  inspectors,  or  any 
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1864.        of  them  be  answerable  for  the  acts,  deeds  or  defaults  of  the 
^^y^^      said  debtor,  or  any  banker,  broker,  agent  or  accountant, 
v*  clerk,  attorney,  solicitor,  or  other  person  who  may  be  in- 

trusted or  employed  in  the  premises  in  conformity  with 
these  presents,  nor  shall  they  or  any  of  them  be  answerable 
for  any  error  in  law  or  in  fact,  or  for  any  loss  which  may 
happen  to  the  estate,  unless  such  error  or  loss  shall  happen 
by  or  through  his  or  their  own  wilful  default,  and  that  they 
and  every  of  them  shall,  out  of  any  money  to  arise  from 
the  said  estate  or  effects,  pay,  reimburse  and  indemnify 
the  said  inspectors  and  the  survivors  or  survivor  of  them, 
and  the  inspectors  or  inspector  for  the  time  being,  for  all 
damages,  costs,  charges  and  expenses,  which  they  or  any 
of  them  have  incurred,  and  may  incur  in  respect  of  the 
arrangements  hereby  made,  or  otherwise  in  respect  of  these 
presents  or  in  relation  thereto,  or  to  the  said  estate,  and  in 
all  cases  the  said  debtor  shall  be  indemnified  and  excused 
as  to  all  acts,  deeds,  matters  and  things  done  hereunder 
by  the  direction  or  with  the  consent  of  the  said  inspectors 
or  inspector  for  the  time  being,  and  they  or  he  may  autho- 
rize the  said  debtor  to  retain  and  pay  to  them  or  any  of 
them,  all  costs,  charges  and  expenses  they  or  he  may  incur 
by  their  or  his  acting  in  pursuance  of  the  present  agree- 
ment. 
Debtor  may  27.  That  the  said  debtor  may  at  any  time  hereafter 

engage  in  any  .  i  ^         u     •  u- 

business  con-    engage  in  or  carry  on  any  employment  or  busmess  on  his 

sistent  with  ^        /•  i_  •  ^      .      •^i   r*      -j-  j 

the  winding      ^^^  account  SO  far  as  may  be  consistent  with  his  aiding  and 
^1^^  assisting  in  getting  in  and  winding  up  the  said  estate  as 

aforesaid,  and  with  his  performance  of  the  several  covenants 
herein  contained.  Nevertheless,  he  shall  from  time  to  time 
and  at  all  times,  whether  before  or  after  such  certificate 
shall  have  been  signed  as  aforesaid,  give  all  such  informa* 
tion  of  or  relating  to  the  estate  as  may  be  in  his  power,  and 
render  all  reasonable  assistance  in  the  collection,  recovery 
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relating  to  or  respecting  the  ownership  of  any  of  the  said 
property,  and  to  appoint  delegates  or  substitutes  for  all  or 
V.  any  of  the  purposes  aforesaid,  and  to  do  all  or  any  of  the 

said  acts^  and  to  execute  and  grant  powers  of  attorney  and 
authority  to  any  person  or  persons,  in  any  countries  or 
places  wheresoever,  to  do  or  perform  any  such  acts  or  matters 
as  aforesaid,  or  to  collect  or  get  in  any  of  the  said  estate ; 
and  that  be  the  said  debtor,  his  executors  and  administra- 
tors, shall  ratify  and  confirm  all  acts  and  matters  to  be  done 
under  the  authority  herein  contained^  and  shall  and  will  on 
request  irom  time  to  time  execute  all  such  further  or  other 
powers  to  the  said  inspectors  and  the  survivors  and  survivor 
of  them,  or  the  inspectors  or  inspector  for  the  time  being,  or 
to  any  delegate  or  substitute,  for  all  or  any  of  the  purposes 
aforesaid,  as  he  or  they  shall  be  requested  to  execute,  and 
shall  not  nor  will  at  any  time  revoke  the  powers  and  autho- 
rities so  to  be  given  and  granted  as  aforesaid. 
If  the  presents       30.  That  these  presents  are  intended  to  be  and  shall  (so 

caDDOt  operate   /•  i  « 

as  a  deed  of  far  &s  the  same  by  law  may  be)  be  a  deed  of  inspectorship 

mi^OT  5ie  ^  within  the  provisions  of  the  Bankruptcy  Act,  1861,  but  in 

Act,  I8?i  ^*®®  ^^^  same  for  any  reason  cannot  so  operate,  neverthe- 

^vL^dLs  ^^^  ^^^  ^™^*  subject  to  the  provisions  hereof  in  that  behalf, 

^  ^^^°8  shall  be  binding  on  all  creditors  executing  or  assenting  to, 

executing  or  or  approving  of  the  same.     And  it  shall  be  lawful  for  the 

assenting  to  ...  ,     ,  .  i  .  -.    . 

them.  said  mspectors  and  the  survivors  and  survivor  of  them,  or 

the  inspectors  or  inspector  for  the  time  being,  to  bring,  take 
and  defend  all  such  actions,  suits  and  other  proceedings,  as 
they  may  think  fit  for  the  purpose  of  giving  effect  to  these 
presents  and  establishing  the  validity  thereof^  and  support- 
Inspectors        ^"g  ^b^  same  as  such  deed  of  inspectorship,  and  in  defence 
^I defend       ^^  ^^^  ^*^  debtor  at  the  suit  of  any  of  the  said  creditors 
cost^of  th*^*    who  may  take  proceedings  against  him  in  respect  of  any 
^"^^  debt,  claim  or  demand,  due  from  or  claimed  against  the  said 

debtor,  or  who  refuse  to  be  bound  by  these  presents,  and 
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demands  of  the  said  creditors^  or  any  or  either  of  them,  and 
had  obtained  his  order  of  dischai^  ander  such  adjudication. 

32.  And  whereas  it  is  intended  that  the  said  estate  and 
effects  of  the  said  debtor  shall  be  administered  upon  the 
principles  of  the  bankrupt  laws  now  in  force  in  England^  or 
as  near  thereto  as  the  circumstances  of  the  case  will  admit 
of;  and  that  the  rights  of  the  said  creditors  shall  be  dealt 
with  and  be  regulated  by  the  same  principles.  Now  this 
indenture  further  witnesseth^  and  it  is  hereby  further  de- 
clared and  agreed,  that  these  presents  and  everything  herein 
contained  shall  be  construed  so  as  to  give  effect  to  such 
intention.  And  that  in  the  event  of  anything  herein  con- 
tained being  deemed  to  be  inconsistent  with  the  principles 
aforesaid,  these  presents  shall  be  read  and  construed  as  if 
such  inconsistent  matter  were  expunged  herefrom  and  had 
never  been  part  hereof,  and  in  lieu  thereof  the  said  law  of 
bankruptcy  or  the  rule  of  administration  adopted  there- 
under, as  the  case  may  require,  shall  be  substituted  therefor. 
In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  &c. — The  deed  was 
executed  by  six  creditors. 

Demurrer,  and  joinder  therein. 


Mellish  argued  in  support  of  the  demurrer  (a).— This  is  a 
valid  deed  for  winding  up  the  affairs  of  the  defendant  under 
inspection,  within  the  meaning  of  the  192nd  section  of  the 
Bankruptcy  Act,  1861.  An  inspectorship  deed  differs  from 
a  deed  of  assignment  in  this  respect,  that  the  property 
remains  in  the  debtor,  and  the  estate  is  wound  up  under 
the  superintendence  and  control  of  inspectors.  Where  the 
estate  is  large  a  deed  of  assignment  is  impracticable,  for 
no  person  would  take  upon  himself  the  responsibility  of  a 
trustee  without  indemnity,  and  that  would  probably  render 
the  deed  open  to  objection.     [Martin^  B. — It  is  now  settled 

(a)  Before  PoUock,  C.  B.,  Martin,  B.,  BramweU,  B.,  and  Pigott,  B. 


lU  Mattoi. 


Jot  EXCHEQUER  REPORTS. 

l$*W^  nothing  unreasonable  in  them.)  Moreover,  all  these  clauses 
V/""^  are  enabling  only  and  not  imperative,  and  it  must  be  assumed 
that  the  trustees  will  properly  exercise  the  discretionary 
powers  vested  in  them.  The  9th  clause  (a)  is  objected  to 
because  it  provides  that  the  proceeds  of  the  estate  shall  be 
applied,  first,  in  paying  all  costs,  charges,  and  expenses  in* 
curred  in  or  relating  to  the  suspension  of  payment  and  inves- 
tigation of  accounts,  including  the  costs  of  the  deed  and  the 
carrying  the  same  into  effect.  But  Spitzer  v.  Chaffers  {b)  is 
an  authority  that  such  a  provision  does  not  render  the  deed 
invalid.  Neither  is  the  power  to  pay  rent,  for  which  the 
debtors  goods  might  be  distrained,  unreasonable.  If,  in- 
deed, the  inspectors  paid  a  large  amount  of  rent  to  prevent 
goods  of  trifling  value  from  being  distrained,  that  would  be 
a  breach  of  trust  for  which  they  would  be  responsible  in  a 
Court  of  equity.  Then  the  13th  clause  (c)  is  objected  to, 
but  there  is  nothing  unreasonable  in  that  clause.  It  merely 
enables  the  inspectors  to  require  any  creditor  to  verify  his 
debt.  The  same  thing  takes  place  in  bankruptcy.  [Pollock^ 
C.  B. — I  see  nothing  unreasonable  in  that.]  The  30th 
clause  (c/),  which  empowers  the  inspectors  to  defend  the 
debtor  at  the  expense  of  the  estate,  is  not  obligatory ;  and 
moreover,  they  are  only  to  be  indemnified  to  the  same  ex- 
tent as  assignees  in  bankruptcy.  Under  the  3 1st  clause  (e), 
if  a  creditor  sues  the  debtor  he  does  not  thereby  forfeit  his 
debt,  but  the  deed  operates  as  an  order  of  discharge  in  bank- 
ruptcy. That  obviates  the  objection  which  was  held  valid 
in  Dell  v.  King  {f\  for,  although  the  deed  may  be  pleaded 
in  bar  of  an  action,  the  creditor  would  have  a  right  to  the 
composition.  The  32nd  clause  {g)  shews  that  the  object  of 
the  parties  was  that  the  estate  of  the  debtor  should  be  adminis- 

(a)  Ante,  p.  85.  (>)  Ante,  p.  49. 

(li)  14  C.  B.,  N.  S.  686.  (/)  2  H.  &  C.  84. 

(c)  AiiUy  p.  36.  (g)  Antij  p.  50. 
(<0  Anii,  p.  48. 
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were  distrainable  were  worth  only  lOiL    That  would  not,  as 
contended  by  the  defendant,  be  a  breach  of  trust,  because 
^'  the  clause  is  imperative.     [Martin^  B. — It  is  clear  that  the 

object  of  the  clause  is  to  release  distrainable  goods  for  the 
benefit  of  the  estate,  not  to  enable  the  inspectors  to  pay  a 
large  sum  to  redeem  goods  of  no  value.]  Then,  with  respect 
to  the  13th  clause  (a),  Leiffh  v.  Pendiebury  {b)  is  an  express 
authority  that  a  stipulation  that  creditors  shall  verify  their 
debts  by  a  solemn  declaration  is  void.  This  clause  also 
requires  a  statement  in  writing,  signed  by  each  creditor,  of 
his  debt.  It  is  unreasonable  that  the  inspectors  should 
have  the  power  of  compelling  this  particular  mode  of  proof 
of  debts.  \_Poilocky  C.  B. — The  only  requisite  which  can  be 
objected  to  is  that  the  statement  in  writing  must  be  signed 
by  the  creditor :  24  &  25  Vict.  c.  134,  ss.  144,  145,  146.] 
Suppose  the  creditor  is  a  lunatic,  or  unwell,  or  abroad,  is  he 
therefore  to  be  deprived  of  his  dividend  ?  [PoUocky  C.  B. — 
That  would  happen  in  bankruptcy.]  The  19th  clause  (c)  is 
also  open  to  objection.  The  effect  of  that  clause,  taken  in  con- 
junction with  the  13th  (a),  is  to  create  an  inequality  amongst 
the  creditors ;  for  although  some  of  them  have  not  assented 
or  proved  their  debts,  the  inspectors  may  pay  a  dividend  to 
assenting  creditors  without  setting  apart  any  sum  for  payment 
of  rateable  dividends  to  the  creditors  who  have  not  proved. 
The  plaintiff  brings  his  action  to  test  the  validity  of  the  deed ; 
if  valid  it  is  binding  on  him,  but  should  he  come  in  under  it 
he  may  find  that  no  money  has  been  set  apart  for  payment 
of  his  dividend.  That  clause  also  enables  the  inspectors  to 
compel  non-assenting  creditors  to  come  in  under  the  deed, 
for  assenting  creditors  receive  the  first  dividend,  and  the 
non-assenting  must  take  their  chance  of  any  future  monies 
being  realized.  [Martin^  B.,  referred  to  the  174th  and 
178ih  sections  of  the  24  &  25  Vict.  c.  134.]     The  30th 


(a)  Ante,  p.  36.  (b)  15  C.  B.,  N.  S.  815. 

(c)  Anth,  p.  40. 


^ 
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is  not  compulsory.  As  to  the  1 3th  clause  (a),  Leighv.  Pember^ 
ton{b)  is  distinguishable.  There  the  trustees  were  authorized 
o.  to  require  any  debt  to  be  verified  by  solemn  declaration  or  in 

such  other  manner  as  to  them  should  seem  expedient ;  and 
in  the  event  of  refusal  the  creditor  lost  all  benefit  under  the 
deed.  Here  a  refusal  to  verify  the  debt  does  not  cause  a  for- 
feiture of  the  dividend.  In  bankruptcy  a  creditor  claiming 
to  prove  a  debt  may  be  examined  on  oath,  or  in  any  manner 
the  Court  may  think  fit:  12  &  13  Vict.  c.  106,  s.  164. 
The  inspectors  are  trustees,  and  it  is  to  be  presumed  that 
they  will  act  fairly  and  carry  out  the  provisions  of  the  deed 
for  the  benefit  of  all  the  creditors.  Clause  19(c)  is  ancillary 
to  the  principal  object  of  the  deed,  viz.,  the  distribution  of 
the  debtor's  property  amongst  all  his  creditors,  and  equity 
would  compel  the  inspectors,  having  notice  of  a  debt,  to  set 
apart  funds  to  meet  it.  As  to  clause  30  (ef;,  non-assenting 
creditors  cannot  be  bound  by  the  deed  unless  it  is  executed 
or  assented  to  by  the  requisite  number  of  creditors.  It  is  no 
objection  that  the  clause  provides  that  the  deed  shall  be 
binding  on  the  creditors  executing  or  assenting  to  it,  for 
the  maxim  ^'  volenti  non  fit  injuria''  applies.  Even  without 
such  a  clause,  a  creditor  who  executed  the  deed  would  be 
bound  by  it.  It  seems  from  the  case  of  Balden  v.  Pell^e) 
that  the  provision  for  indemnifying  the  inspectors  against 
costs  of  actions  is  not  unreasonable.  As  to  the  3  J  st  clause  (/), 
it  is  for  the  interest  of  all  the  creditors  that  the  debtor  should 
not  be  harassed  by  proceedings  against  him.  With  respect 
to  the  discretionary  clauses,  the  trustees  are  bound  to  carry 
out  their  optional  powers  so  as  not  to  create  an  equality. 

Cur,  adv,  vult 

In  the  following  Term  (June  1),  the  judgment  of  the 
Court  was  delivered  by 

(a)  Antl,  p.  36.  {d)  Ante,  p.  48. 

(ft)  15  C.  B.,  N.  S.  815.  (c)  33  L.  J.,  Q.  B.  200. 

(c)  Aiai,  p.  40.      •  (/)  Ante,  p.  49. 
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]^54^  it  woaU  be  m  breadi  of  dutj  in  the  iospecton  to  ezjct  these 
sUtemeDts  and  dedaratioos  in  soch  cwct  as  those  pot  at  the 
bar;  and  oooseqoentlj  that  reqoiations  to  that  effect  coald 
not  be  enforced,  as  relating  to  an  insolvencr,  where  there  is 
a  large  number  of  creditoiB.  if  honestly  applied,  as  we  are 
to  assome  it  will  be,  this  clanse  is  not  onrpasooable. 

The  next  proTision  in  the  deed  objected  to  was  daoae  19  (a)^ 
providing  that  where  creditois  have  not  executed  the  deed  or 
assented  to  it  a  sufficient  sum  (or  the  purpose  of  pajii^  their 
diTidends  may  be  set  aside,  as  also  (or  creditors  whose 
diridends  have  not  been  ascertained ;  and  that  if  no  such 
sum  be  set  aside,  then  that  soch  creditors  shall  receive 
diTidends  out  of  the  first  monies  applicable  thereto,  not 
disturbing  former  dividends.  It  was  said  this  gave  a  power 
of  punishing  a  refractory  creditor  bj  authorizing  payment 
of  dividends  to  the  fuU  extent  of  the  funds  realized  at 
any  time  to  other  creditois,  reserving  iKithing  for  the  dis- 
srating  creditors  but  the  chance  of  further  funds.  But  it 
seems  to  us  this  is  not  the  true  eflfect  of  this  daose.  Where 
the  debt  of  the  dissenUng  credit<H'  is  adnatted  it  would  be 
the  duty  of  the  inspectors  to  set  aside  a  sum  for  hts  diridend, 
and  the  provision  for  payii^  dividends  out  of  future  assets 
does  not  make  that  less  their  duty ;  but  the  clause  gives  a 
further  power  and  says  what  shaU  be  done  in  all  cases 
where,  whether  from  breach  of  duty,  neglect,  or  from  the 
dividend  iK>t  being  ascertainable,  a  sum  has  not  been  set 
aside.  Thb  clause  therefore  we  cannot  proiKNince  to  be 
unreasonable,  though  no  doubt  it  would  have  been  better  to 
have  worded  it  so  as  to  preclude  the  objection  taken  to  it. 

The  next  clause  objected  to  b  the  30th  (&>  Byitthedeed 
is  to  be  binding  on  those  executing  it,  or  assenting  to  it,  or 
approving  of  it,  thoi^  it  should  not  operate  as  a  deed  of 
inspectorship  under  the  provisions  of  the  Bankruptcy  Act. 
It  is  said  that  this  precludes  a  creditor  firom  signing  it  unless 
(a)  AmU,  p.  4a  (»)  Amtk,  p.  48. 
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1864.       nothing  unreasonable  in  them.)    Moreover,  all  these  clauses 
^^J^J^      are  enabling  only  and  not  imperative,  and  it  must  be  assumed 
_.    J:'  that  the  trustees  will   properly  exercise  the  discretionary 

powers  vested  in  them.  The  9th  clause  (a)  is  objected  to 
because  it  provides  that  the  proceeds  of  the  estate  shall  be 
applied,  first,  in  paying  all  costs,  charges,  and  expenses  in« 
curred  in  or  relating  to  the  suspension  of  payment  and  inves- 
tigation of  accounts,  including  the  costs  of  the  deed  and  the 
carrying  the  same  into  effect.  But  Spitzer  v.  Chaffers  (A)  is 
an  authority  that  such  a  provision  does  not  render  the  deed 
invalid.  Neither  is  the  power  to  pay  rent,  for  which  the 
debtor*s  goods  might  be  distrained,  unreasonable.  If,  in- 
deed, the  inspectors  paid  a  lai^e  amount  of  rent  to  prevent 
goods  of  trifling  value  from  being  distrained,  that  would  be 
a  breach  of  trust  for  which  they  would  be  responsible  in  a 
Court  of  equity.  Then  the  13lh  clause  (c)  is  objected  to^ 
but  there  is  nothing  unreasonable  in  that  clause.  It  merely 
enables  the  inspectors  to  require  any  creditor  to  verify  his 
debt.  The  same  thing  takes  place  in  bankruptcy.  [^PoUocky 
C.  B. — I  see  nothing  unreasonable  in  that.]  The  30th 
clause  (cf),  which  empowers  the  inspectors  to  defend  the 
debtor  at  the  expense  of  the  estate,  is  not  obligatory ;  and 
moreover,  they  are  only  to  be  indemnified  to  the  same  ex- 
tent as  assignees  in  bankruptcy.  Under  the  31st  clause  (e), 
if  a  creditor  sues  the  debtor  he  does  not  thereby  forfeit  his 
debt,  but  the  deed  operates  as  an  order  of  discharge  in  bank- 
ruptcy. That  obviates  the  objection  which  was  held  valid 
in  Dell  v.  King  {f\  for,  although  the  deed  may  be  pleaded 
in  bar  of  an  action,  the  creditor  would  have  a  right  to  the 
composition.  The  32nd  clause  {g)  shews  that  the  object  of 
the  parties  was  that  the  estate  of  the  debtor  should  be  adminis- 

(a)  Afde^  p.  35.  (e)  Ante,  p.  49. 

(J)  14  C.  B.,  N.  S.  686.  (/)  2  H.  &  C.  84. 

(c)  Ante,  p.  36.  (g)  Ante,  p.  50. 

(d)  Anti,  p.  48. 
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were  distrainable  were  worth  only  lOiL    That  would  not,  as 
contended  by  the  defendant,  be  a  breach  of  trust,  because 
^'  the  clause  is  imperative.     [Martin^  B. — It  is  clear  that  the 

object  of  the  clause  is  to  release  distrainable  goods  for  the 
benefit  of  the  estate,  not  to  enable  the  inspectors  to  pay  a 
large  sum  to  redeem  goods  of  no  value.]  Then,  with  respect 
to  the  13th  clause  (a),  Leiffh  v.  Pendlebury  (6)  is  an  express 
authority  that  a  stipulation  that  creditors  shall  verify  their 
debts  by  a  solemn  declaration  is  void.  This  clause  also 
requures  a  statement  in  writing,  signed  by  each  creditor,  of 
his  debt.  It  is  unreasonable  that  the  inspectors  should 
have  the  power  of  compelling  this  particular  mode  of  proof 
of  debts.  \^PoUocky  C.  B. — The  only  requisite  which  can  be 
objected  to  is  that  the  statement  in  writing  must  be  signed 
by  the  creditor:  24  &  25  Vict.  c.  134,  ss.  144,  145,  146.] 
Suppose  the  creditor  is  a  lunatic,  or  unwell,  or  abroad,  is  he 
therefore  to  be  deprived  of  his  dividend  ?  [Pollock^  C.  B. — 
That  would  happen  in  bankruptcy.]  The  19th  clause  (c)  is 
also  open  to  objection.  The  effect  of  that  clause,  taken  in  con- 
junction with  the  13th  (a),  is  to  create  an  inequality  amongst 
the  creditors ;  for  although  some  of  them  have  not  assented 
or  proved  their  debts,  the  inspectors  may  pay  a  dividend  to 
assenting  creditors  without  setting  apart  any  sum  for  payment 
of  rateable  dividends  to  the  creditors  who  have  not  proved. 
The  plaintiff  brings  his  action  to  test  the  validity  of  the  deed ; 
if  valid  it  is  binding  on  him,  but  should  he  come  in  under  it 
he  may  find  that  no  money  has  been  set  apart  for  payment 
of  his  dividend.  That  clause  also  enables  the  inspectors  to 
compel  non-assenting  creditors  to  come  in  under  the  deed, 
for  assenting  creditors  receive  the  first  dividend,  and  the 
non-assenting  must  take  their  chance  of  any  future  monies 
being  realized,  [ikforftn,  B.,  referred  to  the  174th  and 
178ih  sections  of  the  24  &  25  Vict.  c.  134.]     The  30th 

(a)  Ante,  p.  36.  (h)  15  C.  B.,  N.  S.  815. 

(c)  Ant^,  p.  40. 
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is  not  compulsory.  As  to  the  13th  clause  (a),  Leighv.  Pember- 

tan{b)  is  distinguishable.  There  the  trustees  were  authorized 

o.  to  require  any  debt  to  be  verified  by  solemn  declaration  or  in 

Tltt  ^f  ATT08. 

such  other  manner  as  to  them  should  seem  expedient ;  and 
in  the  event  of  refusal  the  creditor  lost  all  benefit  under  the 
deed.  Here  a  refusal  to  verify  the  debt  does  not  cause  a  for- 
feiture of  the  dividend.  In  bankruptcy  a  creditor  claiming 
to  prove  a  debt  may  be  examined  on  oath,  or  in  any  manner 
the  Court  may  think  fit:  12  &  13  Vict.  c.  106,  s.  164. 
The  inspectors  are  trustees,  and  it  is  to  be  presumed  that 
they  will  act  fairly  and  carry  out  the  provisions  of  the  deed 
for  the  benefit  of  all  the  creditors.  Clause  19  (c)  is  ancillary 
to  the  principal  object  of  the  deed,  viz.,  the  distribution  of 
the  debtor's  property  amongst  all  his  creditors,  and  equity 
would  compel  the  inspectors,  having  notice  of  a  debt,  to  set 
apart  funds  to  meet  it.  As  to  clause  30  (</),  non-assenting 
creditors  cannot  be  bound  by  the  deed  unless  it  is  executed 
or  assented  to  by  the  requisite  number  of  creditors.  It  is  no 
objection  that  the  clause  provides  that  the  deed  shall  be 
binding  on  the  creditors  executing  or  assenting  to  it,  for 
the  maxim  ^^  volenti  non  fit  injuria''  applies.  Even  without 
such  a  clause,  a  creditor  who  executed  the  deed  would  be 
bound  by  it.  It  seems  from  the  case  of  Balden  v.  Pell  (e) 
that  the  provision  for  indemnifying  the  inspectors  against 
costs  of  actions  is  not  unreasonable.  As  to  the  3  ]  st  clause  (/), 
it  is  for  the  interest  of  all  the  creditors  that  the  debtor  should 
not  be  harassed  by  proceedings  against  him.  With  respect 
to  the  discretionary  clauses,  the  trustees  are  bound  to  carry 
out  their  optional  powers  so  as  not  to  create  an  equality. 

Cur,  adv,  vult 

In  the  following  Term  (June  1),  the  judgment  of  the 
Court  was  delivered  by 

(a)  Anth^  p.  36.  {d)  Ant^  p.  48. 

lb)  15  C.  B.,  N.  S.  815.  (e)  33  L.  J.,  Q.  B.  200. 

(c)  Anii,  p.  40.      •  (/)  Anti,  p.  49. 
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1864.        ^^  would  be  a  breach  of  duty  in  the  inspectors  to  exact  these 

^•^•^^"^^^      statements  and  declarations  in  such  cases  as  those  put  at  the 
Stbick 

V,  bar;  and  consequently  that  requisitions  to  that  effect  could 

Db  MaTTOS.  ^  y  I  ^ 

not  be  enforced^  as  relating  to  an  insolvency,  where  there  is 
a  large  number  of  creditors,  if  honestly  applied,  as  we  are 
to  assume  it  will  be,  this  clause  is  not  unreasonable. 

The  next  provision  in  the  deed  objected  to  was  clause  1 9  (o), 
providing  that  where  creditors  have  not  executed  the  deed  or 
assented  to  it  a  sufficient  sum  for  the  purpose  of  paying  their 
dividends  may  be  set  aside,  as  also  for  creditors  whose 
dividends  have  not  been  ascertained ;  and  that  if  no  such 
sum  be  set  aside,  then  that  such  creditors  shall  receive 
dividends  out  of  the  first  monies  applicable  thereto,  not 
disturbing  former  dividend&  It  was  said  this  gave  a  power 
of  punishing  a  refractory  creditor  by  authorizing  payment 
of  dividends  to  the  full  extent  of  the  funds  realized  at 
any  time  to  other  creditors,  reserving  nothing  for  the  dis- 
senting creditors  but  the  chance  of  further  funds.  But  it 
seems  to  us  this  is  not  the  true  effect  of  this  clause.  Where 
the  debt  of  the  dissenting  creditor  is  admitted  it  would  be 
the  duty  of  the  inspectors  to  set  aside  a  sum  for  his  dividend, 
and  the  provision  for  paying  dividends  out  of  future  assets 
does  not  make  that  less  their  duty ;  but  the  clause  gives  a 
further  power  and  says  what  shall  be  done  in  all  cases 
where,  whether  from  breach  of  duty,  neglect,  or  from  the 
dividend  not  being  ascertainable,  a  sum  has  not  been  set 
aside.  This  clause  therefore  we  cannot  pronounce  to  be 
unreasonable,  though  no  doubt  it  would  have  been  better  to 
have  worded  it  so  as  to  preclude  the  objection  taken  to  it. 

The  next  clause  objected  to  is  the  30th  {by  By  it  the  deed 
is  to  be  binding  on  those  executing  it,  or  assenting  to  it,  or 
approving  of  it,  though  it  should  not  operate  as  a  deed  of 
inspectorship  under  the  provisions  of  the  Bankruptcy  Act. 
It  is  said  that  this  precludes  a  creditor  from  signing  it  unless 
(a)  AfUe,  p.  40.  (b)  ArU^  p.  48. 
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1864. 


AprU  27. 


Dewhibst  v.  Jones  and  Another. 


?detf^*'^    Declaration  by  drawer  against  acceptor  of  a  bill 
asngnfd  to  m    of  exchange  for  25iL  18*.  5rf.,  with  counts  for  interest  and 

tuKiT  all  his  ^ 

•lock  in  tnid«.  on  accounts  stated. 

**^*^^^-  Plea. — That  after  the  accruing  of  the  pIiyntiflTs  claim. 


and  ell«cta 

and  wberwo- 
•T«r«  ahoo- 
hil*lj;  and 
thesuretj 
coT^nantcd 
witlktho 
creditors 
of  the  debtor 
to  pn^  them 
aeomKwitiQii 
of  6«.ai^.iB 
thepoond 
on  their 
?e«|^tiw 
debts  bjtvo 
iastalaMiita 

s«oIl  at  the 
eqL|<timtioa 
i>f  three  and 
tU  Months, 
l«  be  secured 
bj  the  joint 
and  seTersl 
|iiomis90iT 
Botes  of  tns 
debtor  and 
the  snretj. 
And  the 
ereditois 
accepted  ths 
composition 
in  satisfaction 


and  after  the  11th  of  October,  1861,  the  defendants  were 
indebted  to  the  plaintifis  and  divers  other  persons,  and 
thereupon,  under  and  by  virtue  of,  and  in  accordance  with 
the  Bankruptcy  Act,  1861,  a  certain  deed  was  made  and 
entered  into  by  and  between  the  defendants  and  their 
creditors  and  a  trustee  on  their  behalf,  relating  to  the  debts 
and  liabilities  of  the  defendants  and  their  release  therefrom, 
which  said  deed  was  in  the  words  and  figures  following,  that 
is  to  say: — 

This  indenture,  made  the  14th  day  of  November,  1863, 
between  David  Jones,  of  &c.,  of  the  first  part,  David  Jones 
the  younger,  of  &c.,  of  the  second  part,  the  said  David 
Jones  and  the  said  David  Jones  the  younger,  in  their  joint 
capacities  as  forming  the  firm  of  Jones  and  Son,  of  &c.,  of 
the  third  part,  John  Jones,  of  &c.,  of  the  fourth  part,  and 
the  several  persons  who  are  respectively  creditors  of  the 
said  David  Jones  and  David  Jones  the  younger,  on  their 
separate  and  joint  estates,  of  the  fifth  part:  Whereas  the 
and  discharge    said  David  Jones  and  the  said  David  Jones  the  youncrer  are 

of  their  •     i   •      j  .  .  .  . 

respective         indebted  to  their  several  creditors  in  sums  of  money  which 

debts,  and 
released  the 
debtor  firom 
all  claims 
whatsoever. — 
Held^  a  valid 


they  are  unable  to  pay  in  full :  and  whereas  it  has  been 
agreed  that  the  said  David  Jones  and  the  said  David  Jones 
the  younger  shall  pay  to  their  several  creditors  a  composition 


deed  under 

the  192nd  section  of  the  Bankruptcy  Act,  1861. 
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the  younger,  hereinafter  contained,  he  the  said  John  Jones, 
at  the  requestor  the  said  David  Jones  and  David  Jones  the 
younger,  testified  by  their  execution  hereof,  doth  hereby  for 
himself,  his  heirs,  executors,  &c.,  covenant  with  the  said 
several  persons  creditors  of  the  said  David  Jones  and  David 
Jones  the  younger,  and  with  each  of  them,  their  and  each 
of  their  executors,  &c.,  that  he  the  said  John  Jones  shall 
and  will  pay  or  cause  to  be  paid  to  them,  their  executors, 
&c.,  the  said  composition  of  6s.  Sd.  in  the  pound  on  the 
amount  of  their  several  and  respective  debts  in  manner  and 
by  the  instalments  hereinbefore  mentioned  And  this 
indenture  also  witnesseth,  that  in  pursuance  of  the  herein- 
before contained  agreement,  and  in  consideration  of  the 
said  covenant  of  the  said  John  Jones  and  of  the  joint  and 
several  promissory  notes  of  the  said  David  Jones  and  David 
Jones  the  younger  and  the  said  John  Jones  as  aforesaid, 
for  the  payment  of  the  said  composition  of  6s.  Sd.  in  the 
pound  in  manner  hereinbefore  mentioned,  they  the  said 
several  creditors  of  David  Jones  and  David  Jones  the 
younger,  in  respect  as  well  of  the  separate  as  of  the  joint 
trading  and  other  debts  of  the  said  David  Jones  and  David 
Jones  the  younger,  do,  and  each  and  every  of  them  doth 
for  himself,  herself  and  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  &c.,  covenant 
and  agree  to  and  with  the  said  John  Jones,  and  also 
separately  with  the  said  David  Jones  and  David  Jones 
the  younger,  their  and  each  of  their  executors,  &c.,  that 
the  said  composition  so  agreed  to  and  secured  as  afore- 
said shall  be,  and  the  same  is  hereby  taken  and  accepted  by 
them  the  said  creditors  respectively  in  full  satisfaction  and 
discharge  of  their  several  and  respective  debts  and  demands 
against  the  said  David  Jones  and  David  Jones  the  younger, 
severally  and  jointly,  as  aforesaid  ;  and,  they  and  each  and 
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ereiy  of  them  do,  and  each  of  them  doth  hereby  absolutely 
remise  and  release,  acquit  and  discharge  the  said  David 
Jones  and  David  Jones  the  younger,  their  and  his  execu- 
tors, &&,  from  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  debts,  dues,  sum  and  sums 
of  money  and  accounts,  reckonings,  judgments,  executions, 
claims  and  demands  whatsoever  at  law  or  in  equity,  which 
they  and  each  and  every  of  them  now  have  or  hath,  or  which 
eadi  and  every  of  them,  their  heirs,  executors,  &c.,  respec- 
dvely  hereafter,  may,  can,  or  ought  to  have,  claim,  or  demand 
agaii^t  them  the  said  David  Jones  and  David  Jones  the 
jounger,  their  or  his  executors,  &c.  And  it  is  hereby  de- 
clared that  these  presents  are  intended  to  be  and  are  a  deed 
within  the  meaning  of  the  Bankruptcy  Act,  1861,  and  made 
expressly  for  and  to  be  applied  for  and  towards  the  benefit 
of  the  whole  of  the  creditors  of  the  said  David  Jones  and 
Da?id  Jones  the  younger. — In  witness,  &c  (a). 

Averments. — That  the  defendants  are  the  persons  in  the 
said  deed  mentioned  and  described  as  David  Jones  and  David 
Jooes  the  younger.  And  a  majority  in  number,  represent- 
ing three-fourths  in  value  of  the  creditors  of  the  defendants 
whose  debts  respectively  amount  to  \0L  and  upwards,  did  in 
writing  assent  to  and  approve  of  the  said  deed :  and  the 
nid  trustee  appointed  to  the  said  deed  executed  the  same : 
and  the  execution  of  the  said  deed  by  the  defendant  was 
attested  by  an  attorney,  and,  within  twenty-eight  days  from 
the  day  of  execution  of  the  said  deed  by  the  defendants,  the 
nme  was  produced  and  left  (having  been  first  duly  stamped) 
at  the  office  of  the  Chief  Registrar  of  the  Court  of  Bank- 
raptcy  for  the  purpose  of  being  registered ;  and  together  with 
such  deed  there  was  delivered  to  the  said  Chief  Registrar 
an  affidavit  by  the  defendants  that  a  majority  in  number, 
representing  three-fourths  in  value  of  the  creditors  of  the 

(a)  It  did  not  appear  whether  any  creditor  had  executed  the  deed. 
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defendants  whose  debts  amounted  to  107.  and  upwards,  had 
in  writing  assented  to  and  approved  of  the  said  deed,  and  also 
stating  the  amount  in  value  of  the  property  and  credits  of  the 
defendants  in  the  said  deed ;  and  the  said  deed  did,  before  the 
registration  thereof,  bear  such  ordinary  and  ad  valorem  stamp 
duties  as  were  provided  by  the  Bankruptcy  Act,  1861,  in 
that  behalf;  and  immediately  on  the  execution  of  the  said 
deed  by  the  defendants  possession  of  all  the  property  com- 
prised therein,  of  which  the  defendants  could  give  or  order 
possession,  was  given  to  the  said  trustee ;  and  at  the  time  of 
the  execution  of  the  said  deed  the  plaintiff  was  a  creditor 
of  the  defendants  in  respect  of  the  claim  herein  pleaded  to 
within  the  meaning  of  the  Bankruptcy  Act,  1861.     And 
that  such  notes  as  the  plaintiff,  according  to  the  terms  of 
the  said  deed,  was  and  is  entitled  to  receive  for  and  on 
account  of  the  said  composition  payable  to  him  in  respect  of 
the  said  claim,  at  the  time  when  he  ought  to  have  received 
the  same,  were  duly  tendered  and  offered  to  him,  and  that 
the  time  for  the  payment  of  the  same,  or  either  of  them, 
had  not  elapsed  at  the  commencement  of  this  suit;  and 
that  the  defendants  have  always  been  ready  and  willing 
and  still  are  Yeady  and  willing  to  deliver  the  said  notes  to 
the  plaintiff,  but  he  has  wholly  and  absolutely  refused  ever 
to  accept  or  receive  the  same ;  and  all  conditions  have  been 
performed,  and  all  things  have  happened,  &c.,  necessary  in 
that  behalf  to  render  the  deed  valid  and  effectual  and  bind- 
ing on  all  the  creditors,  &c.,  and  the  plaintiff  became  and 
was  and  is  bound  by  the  said  deed  as  if  he  had  been  a 
party  thereto  and  had  duly  executed  the  same. 
Demurrer,  and  joinder  therein. 

Thrupp,  in  support  of  the  demurrer  (a). — The  deed  is 
pleaded  as  a  trust  deed,  but  there  is  no  trustee,  and  whether 

(a)   Before  PoBock^  C.  B.,  Martin^  B.,  and  Bramtcell^  B. 


JoNsa. 
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it  be  a  trust  deed  or  a  coroposition  deed  it  is  invalid.    First, 

it  is  not  a  deed  of  which  a  dissentient  creditor  can  take  ad  van- 

,  ,     ,  Dewhiest 

tage«  because  it  is  not  made  with  the  creditors  by  name,        ^  9, 

but  only  with  the  several  persons  who  are  creditors,  and  the 
plea  contains  no  averment  that  any  creditor  has  executed  it 
It  is  an  inflexible  rule  that,  if  a  deed  be  inter  partes,  a  per- 
son not  expressly  named  as  a  party  cannot  sue  thereon,  even 
though  the  deed  purports  to  be  made  for  his  8f)Ie  advantage, 
and  contains  an  express  covenant  with  him  to  perform 
an  act  for  his  benefit :  I  Chitty  on  Pleading,  p.  3,  7th  ed. : 
Metcalfe  v.  Rycroft(a).  This  point  was  expressly  decided 
in  Ex  parte  Cochburn  (i),  where  Lord  Weatbury^  C,  in 
delivering  judgment,  said: — ^*It  is  clear  that  the  creditors 
who  have  not  executed  the  deed  cannot  sue  upon  the 
covenant  of  the  debtor.  The  covenant  is  with  the  parties 
to  the  deed  of  the  second  and  third  parts,  and  as  the  deed 
is  between  parties  no  person  who  is  not  a  party  can  sue 
upon  the  covenant"  [MarHttf  B. — I  apprehend  that  a 
non-executing  creditor  might  sue  on  this  deed  if  he 
averred  in  the  declaration  that  he  was  a  creditor.  In 
Metcalfe  v.  Rycroft  the  covenant  was  with  the  '^several 
persons  whose  hands  ojid  seals  were  set  and  subscribed^ 
being  creditors;  so  that  unless  a  creditor  executed  the 
deed  he  was  no  party  to  the  covenant.  BramweU,  B. — 
A  covenantee  who  has  not  executed  the  deed,  may  sue 
upon  it.  In  Rose  v.  Poulton(c),  Parker  B.,  said: — '^lu 
Clement  v.  Henley  (d)  it  was  held  too  clear  for  argument, 
that  if  an  indenture  of  charter-party  is  made  between  A. 
and  B.  on  the  one  part,*  and  C.  and  D.  on  the  other,  and 
there  are  covenants  on  each  side,  and  A.  alone  seals  on  the 
ooe  part,  and  C.  and  D.  on  the  other,  but  it  is  expressed 

(a)  6  M.  &  Sel.  75.  (d)  2  Roll.  Abridg.  tit.  "Faits" 

{h)  83  L.  J.  Bank.  17.  (F.),  2. 

(e)  2  B.  &  AdoL  82^.  880. 

VOL.  III. — D.  &  C.  r  EXCII. 
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throughout  the  indenture  that  A.  and  B.  covenant  and  are 
covenanted  with,  in  such  a  case  A.  and  B.  may  join  in  an 
action  against  C.  and  D.  for  breach  of  one  of  the  cove- 
nants/'] — Secondly,  the  deed  contains  an  absolute  release 
in  consideration  of  the  covenant  by  the  surety  to  pay  the 
composition.     There  is  no  provision  that  the  release  shall 
be  void  if  the  composition  is  not  paid  ;  so  that  the  creditors 
are  made  to  renounce  all  their  rights  against  the  debtor, 
and  have  no  remedy  except  on  the  covenant  of  a  third 
party.     In  Clapham  v.  Atkinson  {a)  the  payment  of   the 
composition  was  a  condition  precedent  to  the  obligation  to 
release  the  debtor.    There  is  no  case  in  which  a  composi- 
tion deed  has  been  held  valid  which  contained  an  absolute 
release  of  all  actions  and  suits  which  the  creditors  ''  now 
have,  or  may,  can,  or  ought  to  have/'  against  the  debtor.    In 
Hidson  V.  Barclay  (b)  there  was  merely  a  covenant  not  to  sue, 
for  the  purpos  e  of  keeping  alive  the  debt.  It  is  unreasonable 
that  the  plaintiff  should   give   the  debtor  an   immediate 
unqualified  release  in  consideration  of  the  mere  covenant 
of  a  stran  ger  to  pay  in  futuro.     Besides,  the  deed  recites 
that  the  notes  have  been  delivered  to  the  creditors,  so  that 
if  the  plaintiff  assented  to  the  deed  he  would  be  bound  by 
the  recital,  and  although  be  never  got  the  notes  his  debt 
would  be  released.     It  is  doubtful  whether  the  legislature 
intended   that   these   deeds,   although   statutably  binding, 
shoul  d  be  pleaded  in  bar  of  an  action.     [Martin^  B. — In 
Clapham  v.  Atkinson  (a),  the  Court  of  Queen's  Bench  held 
that  t  he  deed  might  be  pleaded.] 

Hayesy  Serjt.,  in  support  of  the  plea. — A  party  to  a  deed 
need  not  be  described  by  his  Christian  or  surname ;  any 
description  by  which  he  can  be  identified  is  sufficient. 
Commissioners  empowered  by  act  of  parliament  to  sue  and 
be  sued  are  never  described  in  a  deed  by  their  individual 
(a)  4  B.  &  S.  722.  (i)  Aide,  p.  9. 
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names.  Vernon  v.  Jefferyi  (a)  and  Petrie  v.  Bury  (6)  are  IgM. 
autboritiea  that  a  covenantee  may  sue  although  he  has  not 
executed  the  deed.  The  real  ground  of  the  decision  in 
Ex  parte  Cockbum  was  that  all  the  creditors  did  not 
obtain  equal  advantagies  under  the  deed,  since  those  who 
executed  it  would  get  the  composition  monej,  whilst  the 
others  not  named  in  the  schedule  would  have  to  rely  on  a 
bare  covenant  By  this  deed  all  the  creditors  are  placed  on 
a  perfect  equality.  The  plea  shews  that  the  notes  have 
been  tendered  to  the  plaintiff. 

Cur.  €ulv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bbaitwell,  B. — This  is  another  case  in  which  a  deed  is 
pleaded,  said  to  be  binding  on  the  plaintiff  under  the  pro- 
visions of  the  Bankruptcy  Act,  1861,  though  not  executed 
by  him.  It  is  a  deed  by  which  the  debtors  assign  all 
their  property  to  a  person,  who,  with  them,  covenants  with 
the  creditors  to  pay  them  6s,  Sd,  in  the  pound  in  two  instal- 
ments by  promissory  notes;  and  it  contains  an  absolute 
release  by  the  creditors. 

It  was  objected  there  was  no  trustee.  But  this  is  not 
necessary.  The  deed  is  ^'between  the  debtor  and  his 
creditors,"  which  are  the  words  of  the  statute. 

Then  it  was  objected  that  the  deed  recited  the  notes  had 
been  delivered  to  the  creditors,  and  that  if  the  plaintiff  was 
bound  by  the  deed  he  was  bound  by  this  recital,  and  so 
could  not  get  the  notes  and  yet  had  released  the  debt 
Bat  the  recital  cannot  mean  that  the  notes  have  been 
delivered  to  non-assenting  creditors ;  for,  if  so,  it  would 
mean  tbey  had  been  delivered  to  those  who  had  refused  to 
take  tbem,  which  is  absurtl  The  plaintiff  can  get  them, 
(a)  2  Stra.  1 146.  (b)  3  B.  &  C.  S6S. 

¥   2 
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and  if  they  are  not  deliTered  to  him,  baa  bia  remedy  on 
the  covenant,  which  ia  a  covenant  to  pay  the  composition  in 
manner  ^  hereinbefore  mentioned ;"  and  that  inclodes  the 
making  and  delivery  of  the  notes  as  well  as  their  subsequent 
payment 

We  cannot  therefore  see  any  objection  to  this  deed,  and 
give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


May  5. 


Stmoks  and  Others  v.  Georqe  and  Others. 


A  debtor  by  X  HIS  was  an  interpleader  issue  to  try  whether  certain 

form  given  by  goods  Seized  by  the  sheriff  of  Herefordshire  under  a  writ  of 

of  theVaiik-  ^'  ^^'9  tested  the  14th  of  January,  1864,  and  issued  at  the 

l^l^onreyed  *"'^  ^'  ^^^  defendants  against  the  goods  of  John  Cooke, 

^d^ctt  ^^^  ^^  ^^  ^'"™^  of  seizure  the  property  of  the  plaintiffs  as 

to  truBteen. 
The  deed 

WHS  executed        At  the  trial,  before  Keating,  J.,  at  the  Herefordshire 
thetmstees, '    Spring  Assizcs,  1864,  the  following  deed  was  put  in  evi- 

and  a  creditor,    «  i.     *i_       i  •    *»/r 

and  reffiHtered  dence  by  the  plaintiffs  :— 

under  tlie  Act.       „  ^j^j^  ^^^^  ^^j^  ^j^^  ^^j^  j^^  ^j  January,  1864,  between 


against  the  defendants. 


John  Cooke,  of  &c.,  and  Thomas  George  Symons,  of  &c., 
and  Henry  Strong,  of  &c.,  on  behalf  of  and  with  the  assent 
of  the  undersigned  creditors  of  the  said  John  Cooke,  wit- 
nesseth  that  he  the  said  John  Cooke  hereby  conveys  all  his 


The  EfiDent 

of  creditoni 

required  hy 

the  lO'ind 

section  was 

not  obtained. 

PofifleMion 

of  the  goods 

conveye<l  by 

the  d(*cd  was 

given  to  the  trustees  on  the  day  the  deed  was  executed.    After  execution  and  before 

trntion  a  fi.  fa.  issued  at  the  suit  of  a  judgment  creditor  under  which  the  goods  comprisedf  in 

the  deed  were  seized  in  execution. — HeJa,  that  the  trusts  of  this  deed  were  not  impossible, 

and  thnt  tlie  deed  was  therefore  not  void  as  against  creditors  under  tlie  13  Eliz.  c.  5. 

And  per  Poltock,  C.  B.,  Bramitell^  B.,  and  Pigott,  B ,  the  deed  was  within  section  194  of  the 
Bankruptcy  Act,  1861 ;  and  section  197  subjects  all  such  deeds,  when  registered,  to  the  juris- 
diction of  the  Court  of  Bankruptcy. 
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estate  and  effects  to  the  said  Thomas  George  Sjmons  and 

Henry  Strong  absolutelj,  to  be  applied  and  administered  for 

the  benefit  of  the  creditors  of  the  said  John  Cooke,  in  like  v. 

Geobgb. 
manner  as  if  the  said  John  Cooke  had  been  at  the  date 

hereof  duly  adjudged  bankrupt.     In  witness  whereof,"  &c. 

The  plaintifiis  were  the  trustees  mentioned  in  this  deed. 
It  was  proved,  on  behalf  of  the  plaintiflls,  that  the  deed  had 
been  duly  executed  on  the  5th  of  January,  1864,  by  John 
Cooke,  the  plaintiflls,  and  one  George  Strong;  and  that 
George  Strong  and  the  plaintiff  Thomas  George  Symons  were 
creditors  of  Cooke.  The  deed  had  been  registered  in  the 
Court  of  Bankruptcy,  on  the  2nd  of  February,  1864,  in 
accordance  with  the  provisions  of  the  Bankruptcy  Act,  1861. 

It  was  also  proved  that  on  the  .5th  of  January,  1364, 
possession  of  the  goods  conveyed  by  the  said  deed,  or 
intended  so  to  be,  was  given  to  Edward  Brinsford  on  behalf 
of  the  plaintiflls,  and  that  he  remained  in  possession  until 
the  15th  d&y  of  January,  1864,  when  the  goods  were  seized 
in  execution  at  the  suit  of  the  defendants  under  the  fi.  fa. 
mentioned  in  the  interpleader  issue. 

On  this  evidence  it  was  objected  on  behalf  of  the  defend* 
tnts,  who  gave  no  evidence,  that  the  deed  did  not  operate 
to  pass  the  debtor's  property  to  the  plaintiflb,  inasmuch  as 
it  purported  to  be  a  conveyance  or  assignment  under  the 
192nd  and  200th  sections  of  the  24  &  25  Vict.  c.  134,  and 
the  several  requbitions  of  the  192nd  section  of  the  said 
statute  (particularly  that  as  to  the  consent  of  the  requisite 
proix>rtion  in  number  and  value  of  the  creditors)  had  not 
been  proved  to  have  been  complied  with:  that  the  deed 
was  therefore    not  one  within  the  197th  section   of  the 
Act,  and   the  Court  of  Bankruptcy  had  no  jurisdiction 
under  that   section  or  otherwise  with  respect  to  it:  that 
the  trust  expressed  in  the  deed  could  not  therefore  be 
carried  out  according  to  the  intention,  and  was  void ;  and 
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give  the  Court  of  Bankraptcj  jorisdiction  over  it.     The 
deed  therefore  most  operate,  if  at  all,  at  common  law.    But 
at  common  law  that  division  which  the  deed  contemplates, 
fix.,  a  division  similar  to  that  which  would  take  place  in 
bankruptcy,  cannot  be  effected.      Thus,   if  property  be 
made  over  to  a  creditor,  by  way  of  fraudulent  preference,  the 
trastees  could  not  recover  it,  though  it  would  be  otherwise 
if  the  deed  operated  under  the  Bankruptcy  Act :    Tapping 
f.  Key9eU(a).    At  common  law  the  deed  would  not  operate 
on  property  previously  seized  under  an  execution ;  under 
the  bankrupt  law  the  seizure  would  be  liable  to  be  defeated 
till  perfected  by  sale.     In  bankruptcy  the  proof  of  a  mort- 
gagee would  only  be  allowed  for  the  difference  between  his 
debt  and  the  sum  realized  on  sale  of  his  security;  under 
this  deed  a  mortgagee   could,    without    giving    up    his 
security,  claim  a  dividend  on  his  whole  debt:  Mason  v. 
Bogg{b).  [Martin^  B. — It  may  be,  that  under  a  distribution  of 
assets  in  an  administration  suit  that  claim  would  be  allowed, 
bat  under  this  deed  the  trustees  are  to  administer  the  estate 
IS  if  the  debtor  had  been  adjudged  a  bankrupt]     Suppose 
the  mortgage  deed  contained  no  power  of  sale,  the  security 
could  not  then   be  realized  as  it  would   in   bankruptcy. 
[Martin^  B. — ^The  trustees  of  this  deed  would  be  owners  of 
the  equity  of  redemption,  and  they  would  have  power  to 
deal  with  it.]     A  bankrupt's  surety  can  prove  against  his 
estate,  but  he  could  not  claim  as  a  creditor  under  this  deed. 
{Martin^  B.— Probably  not,   unless   by  an  equitable  con* 
straction  of  the  word  creditor.']     So,  again,  debts  payable 
at  a  fatore   time   and  debts  payable  on  a  contingency 
are  in  bankruptcy  admitted  to  proof.     The   landlord  of 
a  bankrupt    can   distrain   for  a    year's  rent  only;    this 
deed  puts  no  restriction  on  the  right  to  distrain.     Mutual 
credits  could  not  be  set  off  under  this  deed  as  in  bank* 
niptcy.    Priorities,  recognised  under  the  bankrupt  law,  as 
{a)  16  C.  B.,  N.  S.  55S.  (6)  3  My.  &  Cr.  448. 
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1864.       ^^  insUnce  in  the  caae  of  a  Friendly  Society,  could  not  be 
^'•'^^^^^      recognised  here.    The  provision  of  the  banknipt  law  which 
9.  relates  to  reputed  ownership  could  not  be  applied.    [Bramr 

ff^ll^  B. — Suppose  the  debtor  could  be  sworn,  he  would 
most  probably  say  that  none  of  these  diflSculties  exist  in  his 
case.  If  they  exist,  the  burden  of  proving  them  lies  on  the 
defendants.]  The  question  is  not  one  of  fact :  it  arises  on 
the  terms  of  the  deed.  The  language  of  the  deed  evidences 
the  intention  that  it  should  only  operate  conditionally  on 
the  requisite  assents  being  obtained  as  strongly  as  if  the 
deed  had  been  delivered  as  an  escrow. — They  also  referred 
to  sects.  70,  198  and  200. 

Huddkstcn  {MatUiewt  with  him)  shewed  cause. — First; 
the  deed  is  valid  under  the  Bankruptcy  Act,  1861,  though' 
not  binding  on  dissentient  creditors.  The  argument  on  the 
other  side  proceeds  on  the  assumption  that  the  197th  sec- 
tion is  confined  to  the  class  of  deeds  which  comply  with  the 
conditions  of  the  192nd  section.  But  the  words  in  the 
197th  section,  "From  and  after  the  registration  of  every 
iuch  deed,"  must,  if  construed  grammatically,  refer  to  "  every 
deed  whatsoever"  comprised  in  and  registered  under  the 
194th  section.  This  is  a  deed  plainly  within  the  first  branch 
of  the  194th  section. — He  was  proceeding  to  argue  that  the 
deed  was  also  valid  at  common  law,  when  he  was  stopped 
by  the  Court. 

Pollock,  C  B. — We  arc  all  of  opinion  that  this  rule  should 
be  discharged.  After  hearing  Mr.  Gray's  argument  I  cer- 
tainly thought  that  the  language  of  this  deed  afforded  some 
ground  for  his  contention,  viz.,  that  the  parties  to  the  deed 
must  have  intended  that  it  should  not  operate  until  the 
assent  of  the  proportion  of  creditors  required  by  the  192nd 
section  had  been  obtained.  But  a  reference  to  the  language 
of  the  194th  and  197th   sections  shews  that  every  deed 
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within  the  operation  of  the  1 94tb  section,  whether  assented        1864. 
to  by  the  proportion  of  creditors  required  by  the  1 92nd 
section  or  not,  must  be  registered,  and  when  registered  is 
under  the  control  of  the  Court  of  Bankruptcy  (a).     And 
that  construction  appears  to  me  to  remove  all  diflSculty. 

Martin,  B. — I  am  of  the  same  opinion,  but  not  quite 
upon  the  same  grounds.     If,  indeed,  the  jury  had  found 
that,  when  this  deed  was  executed,  the  real  intention  of  the 
parties  was  that  it  should  only  come  into  operation  if  the 
clauses  of  the  Bankruptcy  Act  were  complied  with,  or  in 
odier  words  that  this  deed  was  delivered  as  an  escrow,  I 
should  then  consider  that  the  deed  had  failed,  since  that  con- 
dition was  not  performed.    But  neither  here  nor  at  the  trial 
was  any  objection  made  on  the  ground  that  that  question 
was  not  submitted  to  the  jury.     The  deed  was  assumed  to 
have  been  delivered  absolutely  by  the  assignor,  and  the 
objection  made  to  it  was  that  its  trusts  could  not  be  exe- 
cuted, and  consequently  that,  under  the  13  Eliz.  c.  5,  it  was 
as  against  creditors  without  consideration  and  void.     That 
aigument  appears  to  me  without  foundation.     The  owner 
of  property  has  a  right,  where  the  bankrupt  laws  do  not 
bterfere,  to  transfer  his  property  for  the  benefit  of  creditors, 
aud  to  select,  exclude,  and  prefer  particular  creditors  as  he 
may  think  fit.    No  doubt,  if  the  trusts  were  impossible,  the 
deed  would  be  void  as  against  creditors.     But  under  this 
deed  the  estate  and  effects  of  the  debtor  are  directed  to  be 
applied  and  administered  for  the  benefit  of  his  creditors  in 
Uke  manner  as  if   the   debtor  had  been  adjudged  bank- 
mpt    This  direction  is  perfectly  clear,  and  in  all  proba- 
bility the  difficulties  which  it  has  been  suggested  might  arise 
in  carrying  it  out  have  no  existence.     The  debtor  says : — 

(c)  Bat  see  the  remarks  of  the     gan,  In  re  Woodhause,  I  De  Gez, 
LordQumcelior  xnEx parte Mor-      J.  &  S.  288, 301. 
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1864.  ''  I  a™  insolvent  My  wish  is  that  the  trustees  of  this  deed, 
upon  ascertaining  the  individuals  for  whose  benefit  the  trust 
is  created^  shall  administer  my  estate  as  it  would  be  admin- 
istered if  all  the  creditors  had  proved  their  debts  under  a 
bankruptcy.''  And  so  far  from  thinking  that  an  improper 
direction,  I  consider  it  just  the  direction  which  a  person 
who  is  insolvent  ought  to  make. 

Bramwell^  B. — I  am  of  the  same  opinion.  If  the  de- 
fendants' counsel  could  have  shewn  that  the  trusts  of  this 
deed  were  impossible,  I  should  have  thought  they  were 
entitled  to  succeed.  The  way  in  which  they  proposed  to 
do  that  was  by  shewing  that  the  deed  states  in  terms  that 
the  estate  is  to  be  administered  in  accordance  with  the  pro- 
visions of  the  Bankruptcy  Act,  and  that  there  might  possibly 
be  some  creditors  so  situated  that  no  such  administration 
could  take  place.  It  was  said,  for  instance,  that  a  Friendly 
Society  might  be  a  creditor.  But  if  no  Friendly  Society  be 
a  creditor,  roust  the  deed  recite  that  circumstance  to  shew 
that  the  trusts  are  possible?  A  deed  made  between  a 
debtor  and  his  creditors  must  be  valid  with  reference  to 
those  who  are  his  creditors,  and  must  not  be  assailed  as  an 
abstract  instrument  made  with  reference  to  all  mankind. 
Again,  from  the  language  of  the  194th  and  197th  sections, 
it  does  seem  that,  although  this  deed  is  not  binding  on  non- 
assenting  creditors,  its  trust  may  be  administered  under  the 
provisions  of  the  Bankruptcy  Act  and  with  the  assistance 
of  the  Court  of  Bankruptcy.  I  should  have  been  glad  to 
hear  how  the  defendants*  counsel  dealt  with  this  point ;  but 
the  194th  section  was  not  referred  to  in  their  argument. 

The  other  question  was  one  of  fact.  The  parties,  no  doubt, 
may  have  intended  that  the  deed  should  not  operate  unless 
the  proportion  of  creditors  required  by  the  192nd  section 
assented  to  it.     But  on  the  face  of  the  deed  that  intention 
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1864. 


HUZHAM 

Wheeleb. 


against  the  respondent  for  selling  beer  by  retail  to  be  drank 
in  the  house  where  sold  without  having  an  excise  retail 
licence. 

On  behalf  of  the  appellant  it  was  proved  that,  on  the 
12th  October,  1863,  one  J.  Barth^  an  officer  of  excise, 
went  to  the  house  of  the  respondent  in  the  hamlet  of  Bur* 
ton  St.  Michael,  in  the  city  of  Gloucester  (the  door  of  which 
was  open),  and  asked  the  respondent  for  a  glass  of  beer, 
which  he  brought;  and  that  the  said  J.  Barth  drank  it  in 
the  said  house^  and  paid  the  respondent  1^.  for  it;  and  it 
was  also  proved  that  the  respondent  had  no  licence  to  sell 
beer  on  or  off  the  premises. 

The  appellant  admitted  that  a  mop  or  hiring  fair  was  then 
being  held  in  the  street  in  which  the  respondent  lived. 

(The  case  then  set  out  the  1 1  Geo.  4  &  1  Wm.  4,  c.  64, 
ss.  7,  29,  the  4  &  5  Wm.  4,  c.  85,  ss.  11,  17.) 

On  the  part  of  the  respondent,  it  was  admitted  that  beer 
was  sold  by  him  on  his  premises  on  the  day  named,  and 
that  he  had  no  licence  to  sell  beer  on  or  off  the  premises ; 
but  it  was  alleged  that  the  respondent  was  entitled  to  sell 
beer  by  retail  at  and  during  a  fair  annually  held  in  Barton 
Street,  Gloucester,  on  the  28th  and  29th  September,  and  the 


inn,  alehouse,  or  victaalling  bouse, 
who  shall  sell  any  beer  or  cider  or 
perry  by  retail,  not  to  be  drank  or 
consumed  in  or  upon  the  house  or 
premises  where  sold,  without  hay- 
ing an  excise  retail  licence  in  force 
authorizing  him  so  to  do,  shall 
forfeit  10/. ;  and  every  person  not 
being  duly  licensed  to  sell  beer, 
cider,  and  perry  as  the  keeper  of 
a  common  inn,  alehouse,  or  vic- 
tualling house,  who  shall  sell  any 
beer,  cider,  or  perry  by  retail,  to 
be  drank  or  consumed  in  or  upon 
the  house  or  premises  where  sold, 


without  having  an  excise  retail 
licence  in  force  authorizing  him 
so  to  do,  whether  such  person 
shall  or  shall  not  be  licensed  to 
sell  beer  to  be  drank  or  consumed 
off  the  premises  where  sold,  shall 
forfeit  20/. ;  which  said  penalties 
shall  be  sued  for  and  recovered, 
mitigated  and  applied,  by  the 
same  means  and  under  the  same 
provisions  as  any  other  penalty 
may  be  sued  for  and  recovered, 
mitigated  and  applied,  under  any 
law  or  laws  of  excise.** 


Wheeles. 
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fiillowing  Monday,  the  same  being  mop  or  hiring  days,  and        1864. 
that  such  custom  had  prevailed  since  the  grant  hereafter      ^^^""^ 
mentioned.  „    f- 

It  was  proved,  on  behalf  of  the  respondent,  that  in  the 

reign  of  Edward  the  Third  a  grant  was  made  of  the  manor 

md  lordship  of  Dudstone  and  King's  Regis  to  the  Abbot  of 

Sl  Peter,  Gloucester,  with  a  right  to  hold  fairs  and  mops ; 

and  that  such  fairs  and  mops  were  held  from  that  time 

down  to  the  reign  of  Charles  the  Second,  when  a  grant  of 

the  manor  was  made  to  the  Corporation  of  the  city  of 

GloQcester,  with  all  the  rights,  privileges  and  immunities 

bekiDging  thereto ;  and  it  was  also  proved  that  these  rights 

were  confirmed  by  a  charter  of  Charles  the  Second,  granted 

b  1672,  which  states  as  follows : — '*  We  do  grant,  approve, 

ratify  and  confirm  to  the  aforesaid  mayor,  &c.,  such  and 

the  like  fairs,  marts,  markets,  customs,  liberties,  franchises, 

immonities,  exemptions,  &c.,  and  to  their  successors  for 


c»er." 


Evidence  was  given  by  old  inhabitants  that  the  fairs  had 
been  held  in  Gloucester  for  sixty  years  and  upwards,  and 
that  during  that  time  beer  had  been  sold  during  the  fairs 
and  mops  without  a  licence  by  persons  living  in  Barton 
Street,  the  place  where  such  fairs  have  been  usually  held. 

It  was  contended,  on  behalf  of  the  appellant,  that  the 
12th  section  of  the  25  &  26  Vict.  c.  22  repealed  whatever 
right  the  respondent  had  to  sell  beer  by  retail  without  a 
ficence  by  virtue  of  the  saving  clause  in  the  11  Geo.  4 
&  1  Wm.  4,  c.  64,  and  that  therefore  the  justices  ought 
to  convict  the  respondent. 

(The  case  then  set  out  the  12th  section  (a)  of  the  25  &  26 
Vict  c.  22.) 

The  justices  dismissed  the  information  on  the  ground 
that  the  respondent  was  entitled  by  prescriptive  right  and 

(a)  Pott,  p.  79. 


Whbblie. 
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ISO'l.        ^7  charter  to  sell  beer  by  retail  without  an  excise  retail 

^**'^'"**'       licence ;  and   that  such  right  was  not  taken  away  by  the 
HrxuAK 

r,  25  &  26  Vict.  c.  22,  s.  12,  or  by  any  of  the  said  Acts. 

The  appellant  contended  that  this  decinon  was  erroneous 
in  point  of  law,  whereupon  the  justices  stated  this  case, 
and  decided,  if  the  Court  of  Exchequer  should  be  of  opinion 
that  the  infiMrmation  had  been  wrongfully  dismissed,  the 
respondent  should  be  convicted  in  the  mitigated  penalty 
of  y, 

Ij$ckt {Webby  with  him),  for  the  appellant — ^Previously 
to  the  11  Hen.  7,c.  2,  any  person  might  sell  beer  anywhere. 
The  5th  section  of  that  Act  authorized  justices  of  the 
peace  '^  to  reject  and  put  away  common  ale  selling  in 
towns  and  places  where  they  shall  think  convenient''  The 
5  &  6  Edw.  6,  c.  25,  which  imposed  further  restrictions 
on  the  common  selling  of  ale  and  beer,  by  sect.  6  provided^ 
**  that  in  such  towns  and  places  where  any  fair  or  fairs  shall 
be  kept,  that  for  the  time  only  of  the  same  fair  or  fairs  it 
shall  be  lawful  for  every  person  and  persons  to  use  common 
selling  of  ale  or  beer  in  booths  or  other  places  there,  for 
the  relief  of  the  king's  subjects  that  shall  repair  to  the  same, 
in  such  like  manner  and  sort  as  hath  been  used  or  done  in 
time  passed.**  This  right  was  preserved  by  the  36th  section 
of  the  9  Geo.  4,  c.  61,  which  repealed  the  5  &  6  Edw.  6, 
c.  25,  and  other  statutes  relating  to  the  sale  of  beer.  The 
1 1  Geo.  4  &  1  Wm.  4,  c.  64,  s.  7,  imposed  a  penalty  of 
2QL  on  any  person,  not  being  licensed  to  sell  beer  as  the 
keeper  of  a  common  inn,  ale  house,  or  victualling  house, 
who  should  sell  any  beer  by  retail  without  having  an  excise 
retail  licence;  but  section  29  provided  that  nothing  in  that 
Act  contained  should  *^  prohibit  any  person  from  selling 
beer  in  booths  or  other  places  at  the  time  and  within  the 
limits  of  the  ground  or  place  in  or  upon  which  is  holden 


\ 
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1SS4.  >o>De  traj  oo  tbe  mMOa  of  the  infiiidiMl.  [ABpek,  C.  B. — 
If  tbe  25  &  26  Vkt.  c  22,  &  12,  Ins  noCaboGriied  the  right 
to  lell  beer  at  fain  without  m  lieence,  vhal  is  iu  eflect? 
Perhaps  its  ipraning  woold  have  been  moie  dear  if  the 
language  had  been  **  so  anodi  of  anj  Act  as  permits  or 
creates  an  exemptko  firoaa  the  prahibition  to  sell  beer  at 
bixs  wiihoot  alicence,  shall  be  lepaled.'^  If  the  legislatore 
ha  !  intended  it  to  applj  to  m  gsk  like  this^  ther  woaM  have 
gone  on  to  saj,  ^  anj  osage  or  cnttom  notwithstanding.* 
The  general  pennisBioa  gi^n  bj  the  11  Geo.  4  &  1  Wm.  4, 
c.  64,  to  sell  beer  bj  retail  in  Eo^iand,  docs  not  sopersede 
the  cnBtoflB  of  a  boeoo^  that  no  pcmn  diall  carrj  on  the 
trade  of  an  ale  boose  keeper  therein  who  is  not  a  borgeas: 
Tke  Majfor,  |rc.,  iff  Leieatn^  t.  Bmrjtn  {m\  Here  the  re- 
spondent does  not  sell  beer  bj  ¥irtne  of  the  exception,  it 
oqIj  exenpcs  him  from  tbie  peoaltj.  In  Rat  r.  Pitgk  (A) 
it  was  hekl  that  the  statutes  relating  to  jnrics^  being  affir- 
matire,  did  not  take  awar  a  prior  immemorial  exemption 
from  serring  oo  them.  It  is  incumbent  on  the  appellant  to 
establish,  without  doubt,  that  the  statutes  hare  abolished  a 
custom  which  has  prcTailed  ix  so  manj  jears :  Regima  r. 
JrckdaU  (e). 

PoLLCCX,  C.  B. — I  am  of  opinion  that  the  decision  of 
the  justices  must  be  reversed.  In  constmiog  an  act  of 
parliament,  when  the  intention  of  the  legislature  is  not  dear, 
we  must  adhere  to  the  natural  import  of  the  words;  hot 
when  it  is  clear  what  the  legislature  intended,  we  are  bound 
to  give  effect  to  it  notwithstanding  some  apparent  deficiencj 
in  the  langtiage  used.  I  think  that  in  this  case  there  is  no 
difficulty  in  ascertaining  the  meaning  of  tbe  legislature.  No 
doubt,  when  a  statute  prohibits  all  persons  from  selling 

(a)  5  B.  &  AdoL  246.  (h)  1  Doug.  ISS. 

(e)  8A.&E.281. 
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beer,  bat  at  the  same  time  provides  that  the  prohibition  shall       2864. 

Dot  apply  to  persoDs  who  have  theretofore  sold  it  at  fairs, 

that  is  not  grammatically  the  same  thing  as  permittinff  them 

to  sell  ity  for  they  continue  to  sell  by  reason  of  their  original 

power,  which,  strictly  speaking,  has  never  been  taken  away. 

But  I  cannot  agree  that,  where  one  clause  of  an  act  of 

psrtiament  takes  away  the  right  to  sell  beer,  and  another 

aUows  it,  the  sale  is  in  no  sense  permitted  by  the  Act.    When 

we  find  in  the  25  &  26  Vict.  c.  22,  s.  12,  language  to  which 

DO  other  meaning  can  be  assigned  than  this,  **  We  intend 

to  repeal  all  the  clauses  of  any  Act  which   permits  the 

ttle  of  beer  without   a  licence,*'  that  implies    that  the 

Iqislature  meant  to  include  those  clauses  which  create  an 

exemption  from  the  prohibition.     We  ought  to  give  a 

reasonable  meaning  to  the  words  used;  and  not  weigh 

sjllables  so  as  to  prevent  the  statute  having  that  operation 

which    the    legislature  intended   because   there  is  some 

grammatical  difficulty.     I  agree  with  the  rest  of  the  Court 

that  there  can  be  no  doubt  as  to  the  intention  of  the 

legislature. 

For  these  reasons  I  think  that  the  appeal  should  be 
allowed  and  the  decision  of  the  justices  reversed. 

Mabtut,  B. — I  am  of  the  same  opinion.  The  real 
question  is,  what  is  the  meaning  of  the  12th  section  of  the 
25  &  26  Vict  c.  22  ?  I  agree  that  there  is  imperfection  in 
its  language,  but  we  must  ascertain  to  the  best  of  our 
judgment  what  the  legislature  meant  by  the  words  they 
have  used. 

Now,  the  origin  of  an  excise  licence  for  the  general  sale 
of  beer  by  retail  is  the  statute  11  Geo.  4  &  1  Wm.  4, 
c  64.  That  Act  passed  in  the  year  1830,  and  therefore 
the  general  sale  of  beer  by  retail  cannot  be  referred  to 
my  common  law  right,  but  is  a  parliamentary  permission 

VOL.  III. — H.  dp  a  O  EXCH. 
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1864.        depending  on  the  obtaining  an  excise  licence  under  that 

^T^^^"^^^      Act.     The  1st  section  enables  all  persons  who  shall  obtain 

f.  a  licence,  to  sell  beer  by  retail  in  any  part  of  England^  in 

Wheblkk.  ,  .  -^  *  «        ^ 

any   house   specified   in  such  licence.     The  2nd  section 
enables  any  person,  being  a  householder  (with  certain  ex- 
ceptions), to  obtain  an  excise  licence  for  that  purpose.     The 
7  th  section  provides  that  **  if  any  person,  not  being  duly 
licensed  to  sell  beer  as   the   keeper  of  a  common  inn, 
ale  house,  or  victualling. house,  shall  sell  any  beer  by  retail 
without  having  an  excise  retail  licence,"  he  shall  forfeit 
20/.      If  that    Act  had   stood    alone,   no  person    could 
have  sold  beer  without  a  licence,  notwithstanding  there 
was  formerly  some  privilege  or  custom  in  particular  places. 
The  Act  having  created  a  power  to  sell  beer  which  did 
not  before  exist,  required  all  persons  desirous  of  selling 
it  to  take  out  and  pay  for  a  licence,  for  the  puri>ose  of 
contributing  to  the  revenue  of  the  state ;    but  it  is  evi* 
dent  from  the  Act  that  in  certain  places  a  custom  pre- 
vailed   of   selling  beer  at  fairs   without   a    licence,    and 
with  this  the  legislature  did   not   think   fit   to  interfere. 
Accordingly  the  29th  section  provides  that  nothing  in  that 
Act  shall  **  prohibit  any  person  from  selling  beer  in  booths 
or  other  places  at  the  time  and  within  the  limits  of  the 
ground  or  place  in  or  upon  which  is  holden  any  lawful  fair, 
in  like  manner  as  such  person  was  authorized  to  do  before 
the   passing   of  this  Act.''     Suppose  any   one  wished  to 
frame  a  clause  by  which  persons  might  be  permitted  to  sell 
beer  at  fairs,  what  better  terms  could  he  have  used  ?     The 
7th  section  requires  all  persons  who  sell  beer  by  retail  to 
take  out  an  excise  retail  licence,  and  the  29th  section  says 
that  nothing  in  the  Act  shall   prohibit  any  person  from 
selling  beer  in  booths  at  fairs.     If  any  one  were  asked  to 
explain  the  effect  of  the  latter  enactment,  what  more  rea« 
sonable  explanation  could  he  give  than  that  by  virtue  of 
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it  persons  were  at  libertj  and  permitted  to  sell  beer  at        X864. 
feire?  v.-v-l^ 

UUXHAM 

Then  comes  the  25  &  26  Vict.  c.  22,  s.  12,  which  says     ^   v. 

that  «*8o  much  of  any  Act  as  permits  the  sale  of  beer, 

spirits,  or  wine,  at  fairs  or  races,  without  an  excise  licence, 

shall  be  and  the  same  is  hereby  repealed."    It  is  argued  that 

because  the  legislature  has  used  the  word  *^  permit,"  which 

it  is  said  is  not  the  word  any  one  would  use  in  speaking  of 

i  person  **  not  prohibited^*  from  doing  an  act,  the  25  &  26 

Vict.  c.  22,  8.  12,  does  not  apply.     But  nothing  else  is 

suggested  to  which  it  can  apply :  and  it  seems  to  me  that 

the  exemption  claimed  ought  not  to  be  allowed ;  and  that 

we  onght  to  give  our  judgment  on  what  we  believe  to  be 

the  meaning  and  intention  of  the  legislature  expressed  in 

the  words  used  in  the  Act. 

B&^LMWBT^L,  B. — I  am  of  the  same  opinion.  I  confess  I 
cannot  agree  with  the  objection  to  the  language  of  the 
25  &  26  Vict  c.  22,  s.  12;  and  I  doubt  whether  it  is  not 
strictly  accurate.  The  words  are  not  simpliciter  :  *^  So 
moch  of  any  Act  as  permits  the  sale  of  beer,  spirits  or 
wine,  at  fairs  or  races,"  but  ''So  much  of  any  Act  as 
permits  the  sale  of  beer,"  &c.,  "  without  an  excise  licence.** 
Now,  surely  it  is  a  correct  expression  to  say  that  the 
11  Gea  4  &  1  Wm.  4,  c  64,  s.  29,  permitted  the  sale  of 
beer  at  furs  without  an  excise  licence,  for  it  continued  the 
permission  given  by  the  common  law  to  any  person  to  sell 
heer  at  fairs.  No  human  being  can  doubt  what  the  legis- 
lature meant  by  the  12th  section  of  the  24  &  25  Vict. 
Ci  22;  and  the  only  meaning  which  can  be  attributed  to 
the  language  used  is  that  contended  for  by  the  appellant. 
If  inj  secondary  interpretation  could  be  pat  on  the  word 
"permit,"  it  would  be  a  very  little  way  removed  from  its 
primary  rignification.     Suppose  the  word  had  been  ^^al- 

Q  2 
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1864. 
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Wbeelib. 


lows,"  I  do  not  think  there  would  have  been  any  material 
difference  between  that  and  "  permit" 

Martin,  B.,  stated  that  Piffott,  B.,  who  had  left  the 
Court,  concurred  in  opinion  that  the  decision  of  the  justices 
ought  to  be  reversed. 

Determination  of  justices  reversed  (a). 

(a)  The  Court  intimated  their  the  statutes  relied  on  should  be 
wish  that,  in  a  case  of  this  kind,      stated  in  the  margin  of  the  case. 


April  20. 


A  farm  lease 
contained  a 
covenant  by 
the  lessee  tnat 
he  "should 
not  nor  would, 
during  the  last 
year  of  the 
term  thereby 
granted,  sell 
or  remove 
from  the  said 
farm  and  lands 
any  of  the 
hay,  straw  and 
fodder,  whieh 
ahoiUd  arise 
and  grow  on 
the  said  farm 
and  lands/' — 
Held,  that  the 
prohibition 
was  not 
restricted  to 
hay,  straw  and 
fodder  which 
arose  and  grew 
on  the  farm  in 
the  last  year 
of  the  term, 
but  extended 
to  that  which 
had  arisen  and 
grown  at  any 
time  during 
the  term. 


Gale  and  Another  v.  Bates. 


T 


HE  declaration  stated  that,  by  indenture,  the  plaintiBs 
let  to  the  defendant  a  farm-house,  farm  and  lands,  &c.,  for 
the  term  of  fifteen  years,  from  the  29th  of  September, 
1849,  at  the  yearly  rent  of  300Z.,and  the  defendant  thereby 
covenanted  with  the  plaintiffs  that  the  defendant  should 
not  nor  would,  during  the  last  year  of  the  said  term  thereby 
granted,  sell  or  remove  from  the  said  farm  and  lands  any 
of  the  hay,  straw  and  fodder,  which  should  arise  and  grow 
on  the  said  farm  and  lands — Breach ;  that  the  defendant, 
on  divers  occasions^during  the  last  year  of  the  said  term, 
did  sell  and  remove  from  the  said  farm  and  lands  divers 
large  quantities  of  the  said  hay,  straw  and  fodder,  which 
had  arisen  and  grown  on  the  said  farm  and  lands,  contrary 
to  the  defendant's  said  covenant  in  that  behalf. 

Plea. — That  the  said  indenture  in  the  declaration  men- 
tioned was  duly  executed  by  all  parties  thereto,  and  was  in 
the  words  and  of  the  tenor  following,  that  is  to  say : — (The 
plea  then  set  out  the  indenture,  in  haec  verba,  which  con- 
tained the  following  covenants.) — "  Also  that  the  said  T. 
Bates  (the  defendant),  his  executors,  &c.,  shall  not  nor 
will,  during  the  last  year  of  the  term  hereby  granted,  sell  or 
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temove  firom  the  said  farm  and  lands  any  of  the  hay^  sti^w        2864 

and  fodder  which  shaU  arise  and  grow  on  the  said  farm  and 

lands.     And  shall  permit  and  suffer  the  next  succeeding 

tenant  of  the  said  farm^  upon  or  after  the  1st  of  March  in 

the  last  year  of  the  said  term  hereby  granted,  to  enter  upon 

ooe-fifth  part  of  such  arable  lands  so   reserved,   and  to 

plough  up  and  prepare  the  same  for  cropping,  and  Xo  carry 

oQt  and  lay  thereon  all  such  muck,  dung  and  manure  as 

shall  then  be  on  the  said  farm,  or  as  shall  arise  thereon 

after  the  said  1st  day  of  March."  ....''  That  it  shall  be 

lawful  for  the  said  T.  Bates  to  have  the  use  of  a  reasonable 

part  of  the  bams  and  bartons  hereby  demised,  until  the  Ist 

day  of  May  in  the  year  next  after  the  expiration  of  the 

term  hereby  granted,  for  the  purpose  of  laying  up  and 

threshing  out  the  com  which  shall  arise  and  grow  on  the 

laid  &rm  in  the  last  year  of  the  said  term,  and  for  the 

purpose  of  feeding  and  consuming  the   hay,  straw  and 

fodder  then  being  thereon." — Averment :  that  the  said  hay, 

ftraw  and  fodder  sold  and  removed  from  the  said  farm  and 

lands  as  in  the  declaration  mentioned  did  not,  nor  did  any 

part  thereof,  grow  or  arise  during  the  said  last  year  of  the 

Bald  term  on  the  said  farm  and  lands. 

Demurrer,  and  joinder  therein. 

Kinglake,  Serjt  {Kingdan  with  him),  in  support  of  the 
demurrer. — The  question  is,  whether  the  restriction  as  to 
selling  and  removing  hay,  straw  and  fodder  from  the  farm 
is  limited  to  that  arising  and  growing  thereon  during  the 
last  year  of  the  term,  or  extends  to  any  hay,  straw  and 
fodder  which  in  that  year  may  happen  to  be  on  the  farm. 
According  to  the  true  construction  of  the  covenant,  the 
words  ^during  the  last  year  of  the  term"  are  confined  to 
the  words  "  sell  or  remove,"  and  do  not  apply  to  the  words 
**  arise  or  grow.**     The  object  was  to  interdict  the  removal 
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of  any  hay,  straw  or  fodder  whatever  from'the  farm.  That  is 
evident  from  the  interpolation  of  the  words  ^^  during  the  last 
year"  between  "  shall  not"  and  "  remove,"  and  their  omission 
between  "  shall"  and  "  arise"  in  the  subsequent  part  of  the 
covenant.  The  words  ^*  shall  arise"  speak  from  the  date  of 
the  lease  and  extend  over  the  whole  of  the  demised  term. 
{^Martini  B. — According  to  your  construction,  the  lessee 
could  not  sell  or  remove  any  fodder  from  the  farm  afler 
Michaelmas,  1863.]  The  covenant  is  in  favour  of  the 
lessee,  for  the  interdiction  to  sell  or  remove  is  limited  to 
the  last  vear  of  the  term.  The  usual  covenant  is  not  to  sell 
or  remove  any  hay^  straw  or  fodder  during  any  part  of  the 
term,  but  to  consume  the  whole  of  it  on  the  farm.  The 
plaintiffs'  construction  is  supported  by  the  covenants  which 
enable  the  incoming  tenant  to  enter  on  part  of  the  land 
upon  the  1st  of  March  in  the  last  year  of  the  term,  and  the 
outgoing  tenant  to  use  part  of  the  barns  for  threshing  com 
until  the  1st  of  May  after  the  expiration  of  the  term. 
[Bramwell^  B. — There  is  a  remarkable  difference  in  the 
language  of  those  covenants.  The  one  says  com  **  which 
shall  arise  and  grow  on  the  farm  in  the  last  year  of  the  term^ 
the  other  says,  '^all  such  muck,  dung  and  manure  as  shall 
then  be  on  the  farm,"  which  would  include  manure  arising 
thereon  at  any  time  during  the  term.]  Moreover,  how  is 
the  landlord  to  distinguish  the  hay,  straw  and  fodder 
produced  in  the  last  year  from  any  other  ? 

C  H.  Hopwood,  in  support  of  the  plea. — The  words 
**  during  the  last  year  of  the  term"  apply  both  to  the  words 
"sell  or  remove"  and  "arise  and  grow."  If  they  are  re- 
stricted to  the  words  "sell  and  remove,"  there  is  no  pro- 
hibition against  selling  and  removing  hay,  straw  and  com 
after  the  expiration  of  the  term.  [Bramwell,  B. — Although 
the  tenant  remained  in  possession,  he  would  only  be  using  a 
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part  of  the  farm,  under  a  licence,  for  a  particular  purpose.] 
If  the  tenant  retained  until  the  last  year  of  the  term  all  the 
hij,  straw  and  fodder  arising  on  the  farm  fur  several  suc- 
cessive years,  for  the  purpose  of  getting  a  better  market  for 
it,  according  to  the  plaintiffs'  construction  the  tenant  would 
be  precluded  from  selling  it;  and  yet  there  is  no  clause 
providing  for  its  valuation  if  left  on  the  farm.     At  the  time 
the  lease  was  granted,  the  parties  contemplated  the  last 
jear  of  the  term,  and  they  in  effect  say  that  after  the  29th 
of  September,  1853,  no  hay,  straw  or  com  which  '^  shall 
arise  and  grow**  (not  which  '^  shall  have  arisen  and  grown"), 
shall  be  sold  or  removed  in  the  last  y^^r.     If  it  had  been 
intended  to  include  the  produce  of  previous  years  the  words 
would  have  been,  *'  which  at  any  time  shall  arise  and  grow,** 
or,  "  which  shall  have  arisen  or  grown."   [Martin^  B. — The 
parties  are  speaking  from  the  date  of  the  lease,  and  the 
words  *^  shall  arise  and  grow'*  have  reference  to  anytime 
dariog  the  term.] 

Kinglahe^  Serjt.,  was  not  called  upon  to  reply. 

Pollock,  C.  B. —  We  are  all  of  opinion  that  the  plaintiff 
is  entitled  to  judgment 

Martin,  B. — The  words  are  too  strong  to  admit  of  the 
defendant's  construction. 

Brahwell,  B. — I  am  of  the  same  opinion. 

Judgment  for  the  plaintiffs. 
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1864, 


ApHl  25. 


Owen  v.  Owen  and  Others. 


Inl8l3E.O.,  HiJECTMENT  to  recover  possession  of  a  messuage, 
farm  and  land,  called  "Creigian  Llwydion,**  containing 
thirty-two  acres;  and  also  a  messuage,  farm  and  lands, 
called  ''  Creigian  fiach,"  containing  seven  acres,  in  the 
parish  of  Llantrissant,  in  the  county  of  Anglesea. 

At  the  trial,  before  Bramwell^  B.,  at  the  last  Spring 
Assizes  for  the  county  of  Anglesea,  a  verdict  was  by  con- 
sent entered  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case: — 

On  the  Ist  of  May,  1813,  Robert  Owen  was  seised  in  fee 
of  all  the  premises  sought  to  be  recovered  in  this  action, 
and  being  so  seised,  by  indenture  of  mortgage  of  that 
date,  made  between  the  said  Robert  Owen  of  the  one 
part,  and  Hughes  Hughes  of  the  other  part,  the  part  of  the 
premises  called  "  Creigian  Llwydion,"  was  (inter  alia)  de- 
mised by  the  said  Robert  Owen  to  the  said  Hughes  Hughes, 
his  executors,  &c.,  for  a  term  of  500  years,  for  securing  the 
repayment  to  the  said  Hughes  Hughes,  his  executors,  &c., 
of  500Z.  then  lent  by  him  to  the  said  Robert  Owen,  on  the 
security  of  the  said  indenture,  with  interest 

Hughes  Hughes  died  in  the  year  1814,  having  by  his 
will  bequeathed  the  term  to  his  wife  and  executrix,  Alice 
Hughes,  who  duly  proved  the  will  on  the  6th  of  April, 


beiDg  seised 
in  fee  of 
certain 
premises, 
mortgaged 
them  for  a 
term  of  500 
years  to  H., 
who  died  in 
1814^  haring 
bequeathed 
the  premises 
to  his  widow 
and  execntriz, 
who  entered 
into  possession 
and  receipt  of 
the  rents.    In 
1837  R.  O. 
died  in- 
testate, and 
J.  0.,  his 
heir-at-law, 
paid  off  the 
mortgage, 
and  received 
possession  of 
the  premises 
from  the 
execntrix  of 
H^  but  no 
assignment 
was  executed 
by  her  until 
1843.    In 
1840  J.  O. 
demised 
the  premises 
after  his 
death  to 
his  son 
W.  O.  durinff 

the  lives  of  himself,  his  wife  and  child,  and  the  survivor  of  them,  at  the  yearly  rent  of  10?. 
The  j^early  value  of  the  premises  was  27/.  In  1843  J.  0.  mortgaged  the  premises  to  L.  for 
securing  payment  of  60C&.,  and  the  executrix  of  H.,  by  the  direction  of  J.  0.,  assigned  the 
residue  of  the  term  of  500  years  to  a  trustee  for  L.  as  a  further  security,  and  in  the  meantime 
to  attend  the  inheritance.  Neither  the  mortgage  nor  the  assignment  made  any  mention  of 
the  lease  for  lives.  In  ejectment  by  the  heir-at-law  of  the  lessee  against  the  heir-at-law  of 
R.  0. : — Hdd :  First,  that  the  lea»e  for  lives  was  not  a  void  conveyance,  imder  the  27 
Eliz.  c.  4,  s.  2. 

Secondly,  that  L.  was  entitled  to  the  protection  of  the  term  of  500  years  against  the  claim 
of  the  heir-at-law  of  the  lessee  for  lives. 
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1814 ;  and,  the  mortgage  debt  being  unpaid,  she  entered        1864. 
into  possession  and  receipt  of  the  rents  and  profits  of  the 
mortgaged  premises. 

Robert  Owen  died  intestate  on  the  26th  of  April,  1837, 
and  thereupon  Rice  Owen,  his  brother  and  heir-at-law, 
became  seised  of  and  entitled  to  all  the  premises  sought  to 
be  recovered  in  this  action,  subject,  as  to  the  part  called 
^*  Creigian  Llwydion,'*  to  the  said  term  of  500  years. 

In  1837,  Alice  Hughes  was  paid  off,  and  she  then  gave 
up  the  possession  of  the  mcHtgaged  premises  to  Rice  Owen, 
and  the  term  of  500  years  became  a  satisfied  term,  but  no 
asrignment  was  executed  by  Alice  Hughes  until  the  1st  of 
May,  1843,  as  hereinafter  mentioned. 

Rice  Owen,  being  so  seised  of  the  said  premises  (inter 
alia),  and  being  desirous  of  making  provisions  for  his  chil- 
dren, executed  several  leases  of  different  parts  of  his  estates 
in  their  favour,  and  amongst  them  an  indenture  dated  the 
lltb  of  December,  1840,  and  made  between  the  said  Rice 
Owen  of  the  one  part,  and  William  Owen  (one  of  his  sons) 
of  the  other  part,  the  material  part  of  which  for  the  pur- 
poses of  this  case  is  in  these  words  : — '*  Witnesseth,  that  for 
and  in  consideration  of  the  rent,  covenants,  and  agreements 
hereinafter  reserved  and  contained,  and  by  and  on  the  part 
and  behalf  of  the  said  William  Owen,  his  heirs,  executors, 
&c,  to  be  paid,  done,  and  performed,  he,  the  said  Rice 
Owen,  doth  demise,  lease  and  to  farm  let  unto  the  said 
Williara  Owen,  his  heirs  and  assigns,  all*'  (the  said  premises 
sought  to  be  recovered  by  this  action),  **  To  have  and  to 
hold  the  said  messuages  or  tenements,  lands,  hereditaments 
and  premises  hereby  granted  and  demised^  or  expressed  or 
intended  so  to  be,  unto  the  said  William  Owen,  his  heirs  and 
assigns,  from  the  decease  of  the  said  Rice  Owen,  during 
the  lives  of  the  said  Williara  Owen,  now  aged  twenty-five 
years,  Ellen,  his  wife,  aged  twenty-two  years,  and  Elizabeth, 
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their  daughter,  now  aged  one  year,  or  thereabouts,  and 
during  the  lives  and  life  of  the  survivors  and  survivor  of 
them  :  Yielding  and  paying  therefore  yearly  and  every 
year  after  the  decease  of  the  said  Rice  Owen  (if  the  said 
lives,  or  any  of  them,  for  which  these  presents  are  granted, 
shall  so  long  live),  unto  the  heirs  and  assigns  of  the  said 
Rice  Owen  the  rent  or  sum  of  10/.,  at  or  upon  the  25th  of 
December,  the  25th  day  of  March,  the  24th  day  of  June, 
and  the  29th  day  of  September  in  each  year,  by  even  and 
equal  quarterly  payments,  the  first  payment  to  be  made  on 
the  first  of  the  said  quarterly  days  which  should  tiext 
ensue  after  the  decease  of  the  said  Rice  Owen.**  The  deed 
contained  the  usual  covenants  by  lessor  and  lessee.  The 
yearly  value  of  the  premises  at  the  date  of  the  lease  was 
277. 

At  the  time  this  lease  was  executed,  the  property  therein 
described  was  in  the  occupation  of  tenants  to  the  said  Rice 
Owen  from  year  to  year. 

By  an  indenture  of  mortgage,  dated  the  1st  May,  1843, 
and  made  between  the  said  Rice  Owen  and  Mary  his  wife  of 
the  one  part,  and  John  Lewis  of  the  other  part,  the  said  Rice 
Owen  conveyed  (inter  alia)  all  the  said  premises  sought  to 
be  recovered  in  this  action  to  the  said  John  Lewis  in  fee, 
by  way  of  mortgage  for  securing  the  repayment  of  600L 
then  lent  by  the  said  John  Lewis  to  the  said  Rice  Owen, 
on  the  security  of  the  said  indenture  and  of  the  indenture 
next  mentioned,  and  interest  thereon.  This  deed  contains 
covenants  in  the  usual  form  for  good  title,  quiet  enjoyment, 
and  freedom  from  incumbrances,  and  a  power  of  sale  in 
case  of  default  in  payment  of  the  mortgage  debt 

By  an  indenture  of  even  date  with  such  indenture  of 
mortgage,  and  made  between  the  said  Alice  Hughes  of  the 
first  part,  the  said  Rice  Owen  of  the  second  part,  the  said 
John  Lewis  of  the  third  part,  and  Robert  Lewis  of  the 
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fourth  part:  after  reciting  (inter  alia)  the  payment  hy  the 

said  Rice  Owen  to  the  said  Alice  Hughes  of  the  mortgage 

debt  secured  by  the  said  indenture  of  the  1st  of  May,  1813,  « 

-  .  .  .  Ow«», 

the  part  of  the  premises  sought  to  be  recovered  in  this 

action,  called  **  Creigian  Llwydion,*^  were  assigned  by  the 

said  Alice  Hughes,  by  the  direction  of  the  said  Rice  Owen, 

to  the  said  Robert  Lewis  for  the  residue  of  the  said  term 

of  500  years,  in  trust  for  the  said  John  J^wis,  for  mure 

effectually  securing  to  him  the  repayment  of  the  said  6007. 

and  interest,  and  in  the  meantime  in  trust  to  attend  the 

inheritance.     Neither  the  said  indenture  of  mortgage  nor 

the  said  assignment  of  the  said  term  of  500  years  makes 

any  mention  whatever  of  the  said  lease  from  Rice  Owen  to 

William  Owen. 

The  last  mentioned  mortgage  debt  has  not  been  fully 
paid  off,  and  the  said  mortgage  and  the  term  have  been 

transferred  to  other  parties  who  are  substantially  defending 

this  action. 

William  Owen,  the  lessee,  died  in  the  lifetime  of  his 

father  Rice  Owen,  leaving  the  plaintiff,  his  eldest  son  and 

beir-at-Iaw  him  surviving. 
In  May,  1860,  Rice  Owen  died,  leaving  the  defendant 

John  Owen,  his  eldest  son  and  heir-at-law,  him  surviving, 

who  has  let  the   premises  to  the  other  defendants.     The 

present  mortgagee  has,  however,  given  notice  of  his  title  to 

thoee  other  defendants. 
Upon  the  death  of  Rice  Owen,  the  present  action  was 

brooght  by  the  plaintiff  in  order  to  recover  possession  of 

the  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether, 

under  the  above  circumstances,  the  plaintiff  is  entitled  to 

recover  all,  or  any,  and  what  portion  of  the  premises.     If 

the  opinion  of  the  Court  should  be  in  the  aflBrmative,  the 
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rerdict  is  to  be  entered  for  the  plaintiff,  as  to  the  whole  or 
part  of  the  said  premises,  as  the  case  maj  be,  and  if  for 
part  only,  then  for  the  defendants  as  to  the  residue  ;  and  if 
the  opinion  of  the  Court  should  be  in  the  negative,  then 
the  verdict  is  to  be  entered  for  the  defendants. 

M^Intyre  {Coxon  with  him)  argued  for  the  plaintiff  (a). — 
First,  the  lease  of  the  11th  of  December,  1840,  was  a  valid 
lease  for  lives,  and  was  made  for  a  valuable  consideration. 
It  was  not  voluntary  conveyance  within  the  meaning  of 
the  27  Eliz.  c.  4,  s.  2.  A  voluntary  conveyance  is  where 
the  only  consideration  is  natural  love  and  affection.  Where 
there  b  a  valuable  consideration  a  conveyance  is  not  void 
because  the  consideration  is  inadequate.  It  does  not  appear 
that  at  the  time  the  lease  was  granted  either  of  the  parties 
were  aware  of  the  real  value  of  the  premises ;  and,  even  if 
the  lessor  waSj,  that  would  not  enable  him  to  convey  the 
property  to  other  persons.  [Bramwell,  B. — Is  there  any 
case  in  which  the  Court  has  inquired  into  the  value  of  the 
premises,  and  because  the  consideration  was  inadequate 
pronounced  the  deed  fraudulent?]  It  would  seem  from 
the  case  of  Doe^  lessee  of  Parry ^  v.  James  (ft),  that  inadequacy 
of  consideration  is  only  material  where  it  amounts  to  evi- 
dence that  the  conveyance  was  not  bona  fide,  but  merely 
colourable  for  the  purpose  of  getting  rid  of  a  prior  voluntary 
settlement  Here  there  is  nothing  to  shew  that  at  the  time 
the  lease  of  the  11th  December,  1840,  was  granted,  the 
lessor  intended  to  mortgage  the  premises,  or  that  the  mort- 
gagee under  the  deed  of  the  1st  of  May^  1843,  had  not 
ample  security  for  the  money  advanced. 

Secondly,  the  term  of  500  years  created  by  the  indenture 

(a)  Before  Martin^  B.,  BramweU^  B.,  and  Pigottj  B. 
(6)  16  East,  212. 
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of  the  1st  of  May,  1813,  became  a  satisfied  term,  within  the 
meaning  of  the  8  &  9  Vict.  c.  112(a),  when  the  mortgage 
was  paid  off  in  the  year  1837.     ITie  owner  of  the  inherit- 
ance was  then  entitled  to  an  assignment  of  the  term,  and 
it  is  not  competent  for  the  defendants  to  set  it  up  against 
the  plaintiff  who  claims  under  him.     To  entitle  a  party  to 
the  benefit  of  a  satisfied  term,  he  must  be  a  purchaser  for 
Yaluable  consideration  and  without  notice :  Hant  v.  Tay- 
hr(Jb)i  Hughes  v.  Gamer  (c).     Here  the  mortgagee  under 
the  mdenture  of  the  1st  of  May,  1843,  under  whom  the 
defendants  claim,  had  express  notice,  by  the  recital  in  the 
indentare  of  the  same  date,  that  the  term  of  500  years  was 
satisfied.     If  the  8  &  9  Vict  c.  112  had  not  passed,  a  Court 
of  equity  would  have  restrained  the  defendants  from  setting 
op  the  term  against  the  owner  of  the  inheritance.     The 
defendants,   having  had  the  means  of  knowledge,  wotild 
in  equity  be  considered  as  having  had  notice. iti  fact  that 
the  term  was  satisfied :  Mantefiore  v.  Browne  (jd).     They 


1864. 


Owen 
Owen. 


(a)  Intituled :  '*  An  Act  to 
render  the  assignment  of  satis- 
fied terms  unnecessary.** 

Sect  1. — "  Whereas  the  assign- 
ment of  satisfied  terms  has  been 
ibimd  to  be  attended  with  great 
difficulty,  delay,  and  expense,  and 
to  operate  in  many  cases  to  the 
prejudice  of  the  persons  justly 
entitled  to  the  lands  to  which 
tbej  relate :  Be  it  therefore  en- 
acted, &c.,  that  eyery  satisfied 
term  of  years  which,  either  by 
express  declaration  or  by  con- 
Btroction  of  law,  shall  upon  the 
SUt  day  of  December,  1845,  be 
tttendant  upon  the  ioheritance  or 
rerenion  of  any  lands,  shall  on 
^  day  absolutely  cease  and  de- 
tcrmioe  as  to  the  land  upon  the 
nteitance  or  reversion  whereof 


such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such 
term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express 
declaration,  although  hereby  made 
to  cease  and  determine,  shall  afford 
to  every  person  the  same  protec- 
tion against  every  incumbrance, 
charge,  estate,  right,  action,  suit, 
claim,  and  demand  as  it  would 
have  afforded  to  him  if  it  had 
continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with,  after 
the  said  31  st  day  of  December, 
1845,  and  shall  for  the  purpose  of 
such  protection  be  considered  in 
every  Court  of  law  and  of  equity 
to  be  a  subsisting  term.** 

(b)  7  H.&N.211. 

(c)  2  Y.  &  C.  329.  335. 
Id)  7H.  L.  241. 
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1864.  are  therefore  estopped  from  setting  it  up  against  the  plaintiff. 
But  jeven  if  the  defendants  are  at  liberty  to  set  up  the  term, 
the  plaintiff  is  entitled  to  recover  in  respect  of  **  Creigian 
Bach/^  because  that  part  of  the  premises  was  not  included 
in  the  mortgage  of  the  1st  May,  1813. 

Montague  Smith  {Bullen  with  him),  for  the  defendants. — 
This  case  is  not  within  the  8  &  9  Vict.  c.  112.  The  object 
of  that  enactment  was  to  prevent  the  expense  of  getting  in 
satisfied  terms,  but  it  was  never  intended  to  deprive  a  mort- 
gagee or  purchaser  of  the  protection  derived  from  them 
against  mesne  incumbrances.  If  a  purchaser  of  land  for  valu* 
able  consideration,  after  conveyance  to  him  of  the  inheritance 
and  payment  of  the  purchase  money,  receives  notice  of  a 
prior  incumbrance,  he  may  protect  himself  against  it  by 
procuring  an  outstanding  term  to  be  assigned  to  a  trustee 
for  his  benefit ;  for  in  equity,  whenever  two  claimants  are 
equally  meritorious,  though  the  later  title  must  in  general 
confer  the  preferable  right,  yet  it  will  not  be  allowed  to 
prevail  against  one  of  later  origin  which  is  supported  by 
the  possession  of  the  legal  estate  :  Burton's  Compendium  of 
Real  Property  (1436),  p.  448,  3rd  ed.  If  this  term  of  500 
years  had  been  a  mere  satisfied  dry  term,  the  8  &  9  Vict 
c.  112  would  have  applied  to  it;  but  by  the  indenture  of 
assignment  of  the  1st  May,  1843,  the  parties  have  clothed  il 
with  an  express  trust  for  the  benefit  of  the  mortgagee ;  and 
therefore  it  is  not  affected  by  the  statute :  Shaw  Y.Johnson  (a). 
In  Plant  v.  Taylor  {b)  there  was  a  satisfied  term  within  the 
8  &  9  Vict,  c  112,  and  the  Court  had  to  consider  whether 
the  party  claiming  the  protection  of  the  term  was  entitled 
to  it  in  equity. — He  was  then  stopped  by  the  Court  as  to  this 
point ;  and  admitted  that  as  to  ^  Creigian  Bach*'  he  could 
not  resist  the  plaintiff^s  claim. 

(a)  1  Drew,  k  S.  413.  (&)  7  H.  &  N.  21 1. 
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Per  Curiam  (a), — We  are  of  opinion  that  the  mortgagee 
is  entitled  to  the  protection  of  the  term.  The  verdict 
must  be  entered  for  the  plaintiff  as  to  **  Creigiah  Bach/' 
sod  for  the  defendant  as  to  '*  Creigian  Llwydion.** 

Verdict  accordingly. 

(a)  MarthL,  B.,  Bramwell^  B.,  and  Pigott,  B. 


BiLKE  and  Others  v.  The  London,  Chatham  and  Dover       May  7. 

Railway  Company. 


I 


N  this  case  the  declaration  stated,  that  certain  houses,  A  demurrer 
Mtoate  in  Green  Street,  Church  Street,  and  Bear  Lane,  in  the  a  declaration 

as  claims  a 

pirish  of  Christ  Church,  Blackfriars,  in  the  county  of  Surrey,  ^^it  of  i^junc- 
were  in  the  possession  of  certain  persons  as  tenants  thereof  b^au^^^^ 
to  the  plaintiffs,  the  reversion  thereof  then  belonging  to  ^^^g^^L^ 
the  plaintifis ;   and  the  defendants  injured  the   plaintiffs'  ^J  ^^°u^ 
levcrsion  in  the  said  houses  by  wrongfully  narrowing  and  no  injunction 

could  be 

obstructing  the  highway  in  Green  Street,  and  making  and  granted. 
erecting  thereon  divers  piers  supporting  a  certain  arch  of 
the  defendants*  railway;  whereby  the  said  highway  was 
narrowed  and  obstructed  and  rendered  incommodious,  and 
the  said  houses  inaccessible  and  inconvenient,  &c. — The 
declaration  concluded  with  a  claim  to  a  writ  of  injunction 
to  restrain  the  defendants  from  narrowing  or  obstructing,  or 
CMwng  or  continuing  to  be  narrowed  or  obstructed  the  said 
■treet  called  Green  Street,  &c. 

The  defendants  applied  to  Williams,  J.,  at  Chambers,  for 
leave  to  plead  several  pleas  and  also  to  demur  to  the  decla- 
ntion  80  far  as  it  related  to  the  claim  of  a  writ  of  injunction, 
llie  learned  Judge  refused  to  allow  the  demurrer,  on  the 
pOQDd  that  it  was  a  matter  for  the  discretion  of  the  Court 
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1864.  or  a  Judge  to  deterinine  whether  a  writ  of  injunction  ought 

*^^^^  to  issue. 

,   ^'  Watkin  Williams,  in  the  present  Term,  obtained  a  rule 

LoNDOir,  ^  ^                                                  ^ 

Chatham  and  nisi  to  amend  or  vary  the  order  of  Williams^  J.,  by  allowing 

Dover 

Bailwat  Co.  the  defendants  to  demur  to  the  plaintiffs'  declaration  so  far 
as  it  related  to  the  injunction ;  against  which 


Lush  now  shewed  cause. — The  learned  Judge  was  right  in 
refusing  to  allow  the  demurrer.  The  question  depends  on  the 
construction  of  the  79th  and  three  following  sections  (a)  of 


(a)  Sect.  79. — "  In  all  cases  of 
breach  of  contract  or  other  injury, 
where  the  party  injured  is  entitled 
to  maintain  and  has  brought  an 
action,  he  may,  in  like  case  and 
manner  as  hereinbefore  provided 
with  respect  to  mandamus,  claim 
a  writ  of  injunction  against  the 
repetition  or  continuance  of  such 
breach  of  contract,  or  other  in- 
jury, or  the  committal  of  any 
breach  of  contract  or  injury  of  a 
like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same 
property  or  right;  and  he  may  also 
in  the  same  action  include  a  claim 
for  damages  or  other  redress.** 

Sect.  80.—"  The  writ  of  sum- 
mons in  such  action  shall  be  in 
the  same  form  as  the  writ  of 
summons  in  any  personal  action ; 
but  on  every  such  writ  and  copy 
thereof  there  shall  be  indorsed  a 
notice  that  in  default  of  appearance 
the  plaintififmay,  besides  proceed- 
ing to  judgment  and  execution 
for  damages  and  costs,  apply  for 
and  obtain  a  writ  of  injunction.** 

Sect.  8 1 . — "  The  proceedings  in 
such  action  shall  be  the  same,  as 
nearly  as  may  be,  and  subject  to 
the  like  contiol,  as  the  proceed- 


ings in  an  action  to  obtain  a 
mandamus  under  the  provisions 
hereinbefore  contained;  and  in 
such  action  judgment  may  be 
given  that  the  writ  of  injunction 
do  or  do  not  issue,  as  justice  may 
require  ;  and  in  case  of  disobedi- 
ence such  writ  of  injunction  may 
be  enforced  by  attachment  by  the 
Court,  or,  when  such  Courts  shall 
not  be  sitting,  bj  a  Judge.** 

Sect.  82.— "It  shall  be  lawful 
for  the  plaintiff  at  any  time  after 
the  commencement  of  the  action 
and  whether  before  or  af\er  judg- 
ment, to  apply  ex  parte  to  the 
Court  or  a  Judge  for  a  writ  of 
injunction  to  restrain  the  de- 
fendant in  such  action  from  the 
repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract 
complained  of,  or  the  commit- 
tal of  any  breach  of  contract 
or  injury  of  a  like  kind,  arising 
out  of  the  same  contract,  or  re- 
lating to  the  same  property  or 
right ;  and  such  writ  may  be 
granted  or  denied  by  the  Court 
or  Judge  upon  such  terms  as 
to  the  duration  of  the  writ, 
keeping  an  account,  giving  se- 
curity, or  otherwise  as  to  such 
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the  Common  Law  Procedure   Act,  1854  (17  &  18  Vict.        1864. 
c.  125).     There    is  difficulty  in  reconciling  the  81st  and       ^^^^y^^ 
82Dd  sections,  because  bj  the  81st  it  would  seem  to  be  a  r. 

LOKDON, 

necessary  part  of  the  judgment  in  the  action  that  the  writ  Chatbau  amd 

Dover 
of  injunction  do  or  do  not  issue,  as  justice  may  require;    RailwjltCo. 

whereas  the  82nd  leaves  it  in  the  discretion  of  the  Court  or 

a  Judge  whether  they  will  grant  or  deny  the  writ,  either 

before  or  after  judgment,  and  upon  what  terms.     By  the 

8lst  section  the  proceedings  in  the  action  shall  be  the  same 

as  those  in  an  action  to  obtain  a  mandamus.     No  doubt,  in 

that  action,  the  claim  to  a  mandamus  maj*  be  demurred  to 

if  the  declaration  does  not  disclose  sufficient  ground  for  it. 

Bat  a  demurrer  to  a  claim  of  a  writ  of  injunction  would 

only  determine  whether  or  no  the  injunction  ought  to  issue, 

bat  that  is  a  matter  in  the  discretion  of  the  Court  or  a  Judge 

when  a  writ  of  injunction  is  applied  for. 

Cotton  and  Wathin  Williams^  in  support  of  the  rule.-— 
The  81st  and  82nd  sections  refer  to  two  different  kinds  of 
injanction.  The  81st  relates  to  a  final  judgment  upon  the 
record  that  a  writ  of  injunction  do  or  do  not  issue,  just  as 
anj  other  judgment  is  decisive  of  the  rights  of  the  parties. 
The  82Dd  relates  to  an  interlocutory  application  for  an 
injuDction,  not  for  the  purpose  of  determining  the  rights  of 
the  parties,  but  in  order  to  protect  property  or  right  pending 
litigation,  or  to  prevent  a  repetition  or  continuance  of  the 
injury  after  the  rights  of  thf  parties  have  been  determined. 
Where  the  judgment  is  final,  it  is  important  that  the  parties 

Conrt  or  Judge  shall  aeem  rea-  order  for  awrit  of  injunction  made 

Kttable  and  just,  and  in^caae  of  bj  a  Judge,  or  any  writ  issued  by 

disobedience  such  writ  may  be  virtue  thereof,  may  be  discharged 

enforced  by  attachment  by  the  or  varied  or  set  aside  by  the  Court, 

Court,  or  when   such  Court  or  on  application  made  thereto  by 

Judge  shall  not  be  sitting  by  a  any  party  dissatished  with  such 

Judge :  Provided  always,  that  any  order/* 

VOL.  in. — H.  &  C.  U  EXCH. 
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1864.  should  have  an  opportunity  of  reviewing  the  decision  in  a 
^!rp"^*^  Court  of  error.  [Martin,  B. — The  only  question  is  whether, 
,    V*  assuminc:  all  the  facts  stated  in  the  declaration  to  be  true. 

Cn^THAM  AHD  thcrc  is  anything  to  prevent  a  Court  of  equity  from  granting 
Bailwat  Co.   an  injunction.]    If  nothing  more  appeared  than  is  stated  in 
this  declaration,  a  Court  of  equity  would  not  grant  an  injunc- 
tion.    [Bramwell,  B. — All  that  is  necessary  in  a  Court  of 
law  is  to  shew  that  the  Court  has  power,  in  point  of  law,  to 
grant  an  injunction.     There  can  be  no  demurrer,  unless  it 
appears  that  by  no  possibility  could  the  Court  grant  an 
injunction.]     The  declaration  ought  to  shew,  not  only  that 
the  injury  has  been  done,  but  that  it  is  about  to  be  repeated. 
A  Court  of  equity  decides  upon  the  facts  stated  in  aflSdavits, 
but  in  a  Court  of  law  the  facts  ought  to  appear  on  the 
record,  otherwise  a  Court  of  error  cannot  determine  whether 
an  injunction  has  been  properly  granted  or  refused.     In 
granting  or  refusing  an  injunction  a  Court  of  equity  is 
governed  by  certain  fixed  principles,  which  are  applied  to 
the  circumstances  of  each  case :   Gee  v.  Pritchard  (a).    The 
Act  was  never  intended  to  give  this  power  to  the  Court, 
without  any  possibility  of  appeal.     [Martin^  B. — I  am  dis- 
posed to  allow  the  demurrer ;  but  I  think  it  would  not  be 
successful.]     If  the  Court,  on  looking  at  the  declaration, 
think  that  the  demurrer  could  not  be  supported,  we  do  not 
require  it.  The  81st  section  contemplates  a  judgment  upon 
which  error  will  lie,  for  it  says  that  ^^  judgment  may  be  given 
that  the  writ  of  injunction  do  or  do  not  issue,  as  justice  may 
require  ;^  and  it  does  not  follow  that  because  the  plaintiff  has 
brought  himself  within  the  79th  section,  he  is  therefore  en- 
titled to  an  injunction  under  the  81sC?   It  would  seem  from 
the  case  ofJessel  v.  Chaplin  (b),  that  a  Court  of  law  will  not 
grant  an  injunction,  as  a  matter  of  course,  where  a  legal  right 
has  been  invaded,  but  will  take  all  the  circumstances  of  the 
(a)  2  Swans.  402.  414.  (b)  2  Jur.,  N.  S  931. 
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case  into  consideration.    In  Cames  v.  JNisb€tt(a)  this  Court,        1864. 
in  the  exercise  of  its  discretion,  refused  an  application  for      ^tP"^^ 

...  BiLKB 

ID  mjanction. — They  also  referred  to  May  all  v.  Higbey  (J).  r. 

LoKOOir, 

ChATBAM  ^HD 

Martin,  B. — If  the  application  had  been  made  to  me  at   Railway  Co. 
Chambers  I  should  have  allowed  the  defendants  to  demur 
to  the  claim  for  a  writ  of  injunction,  and  I  am  still  disposed 
to  do  so ;  but  m  j-  learned  brothers  think  that  the  demurrer 
oogfat  not  to  be  allowed. 

Bramwel.t«,  B. — I  am  of  opinion  that  the  rule  ought  to 
be  ^scharged,  even  on  the  defendants*  own  shewing.  They 
say  that  they  do  not  want  to  demur  if  it  is  clear  that  the 
judgment  of  the  Court  would  be  against  them.  We  have 
DO  doubt  that  the  demurrer,  if  allowed,  would  be  bad  and 
most  be  overruled.  I  can  well  understand  that  where  a  de- 
claration shews  that  by  no  possibility  could  a  writ  of  injunc- 
Uon  issue,  a  claim  to  one  may  be.  the  subject  of  demurrer; 
because  a  judgment  awarding  a  writ  of  injunction  not 
autborised  by  the  statute  would  be  erroneous  pro  tanto, 
and  the  objection  might  be  taken  at  an  earlier  stage  by 
demurrer  to  so  much  of  the  declaration  as  claims  the  writ 
of  iDJuoction.  For  instance,  if  a  writ  of  injunction  was 
claimed  in  an  action  for  assault  and  battery,  the  claim  would 
be  clearly  open  to  demurrer.  So  in  the  case  of  Cames  v. 
Nithttt  {a\  where  the  plaintiff  sued  for  a  penalty,  it  was  held 
tbat  he  was  not  also  entitled  to  writ  of  injunction. 

The  next  question  is,  can  there  be  a  demurrer  where  in 
point  of  law  the  Court  may  issue  a  writ  of  injunction  ?  The 
defendants' contention  practically  amounts  to  this,  that  unless 
those  matters  appear  on  the  face  of  the  declaration  which 
would  justify  the  Court  in  issuing  a  writ  of  injunction,  the 
claim  to  one  b  open  to  demurrer ;  and  it  is  said  that  other- 
(a)  7  H.  &  N.  15S.  (6)  I  H.  &  C.  148. 

H  2 
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1804.  wise  there  is  no  appeal  against  the  issuing  of  the  writ,  whereas 
*^^^^  in  a  Court  of  equity  there  is  an  appeal  against  an  injunction. 
,    «'•  But  the  answer  is,  that  the  lefinslature  has  made  no  provi- 

Chatham  asd  sion  for  an  appeal,  because  according  to  the  ordinary  rules 
Railway  Co.  of  pleading  such  matters  could  not  be  pleaded,  for  it  would 
be  necessary  to  state  on  the  record  not  only  the  actual  facts 
which  have  occurred,  but  also  any  injury  which  might  be 
expected.  That  would  lead  to  this  ridiculous  consequence, 
that  although  the  plaintiff  stated  in  his  declaration,  and 
stated  truly,  that  such  and  such  an  injury  was  apprehended, 
and  although  upon  the  trial  a  verdict  was  found  against  the 
defendant,  the  latter  might,  before  judgment,  undertake  not 
to  repeat  the  offence,  and  then  a  writ  of  injunction  would 
not  issue.  So  that  although  the  facts  stated  by  the  plain- 
tiff  in  his  declaration  might  entitle  him  to  claim  a  writ  of 
injunction,  and  although  he  might  establish  those  facts  so  as 
to  be  entitled  to  judgment  that  a  writ  of  injunction  do  issue, 
yet  ultimately  the  writ  would  not  issue,  because  the  threat- 
ened injury  would  no  longer  exist.  That  seems  to  me  to 
shew  that  it  is  impossible  to  put  this  matter  on  the  ordinary 
footing  of  common  law  pleadings,  so  as  to  enable  the  party 
dissatisfied  to  appeal  to  a  Court  of  error.  For  these  reasons 
T  am  clearly  of  opinion  that  the  demurrer  ought  not  to  be 
allowed. 

PiGOTT,  B. — I  am  of  the  same  opinion.  At  first  I  was 
disposed  to  exercise  a  discretion  in  favour  of  the  defend- 
ants, by  allowing  them  to  demur,  but  I  do  not  think  that 
we  ought  to  do  it  in  a  case  in  which  delay  may  prejudice 
the  plaintiff.  If  the  declaration  does  not  disclose  a  sufficient 
cause  of  action  the  defendants  can  demur  generally ;  but  I 
think  we  ought  not  to  exercise  our  discrection  in  their 
favour. 

Ilule  discharged. 
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1864. 


In  the  Matter  of  a  Suit  iDstituted  in  the  Court  of  Record        May  9. 
for  the  Hundred  of  Salford,  in  the  county  of  Lancaster, 
wherein  Frank  Farrow  is  Plaintiff  and  Thomas  Hague 
b  Defendant 


c. 


.  H.  HOP  WOOD  had  obtained  a  rule  calling  on  the   ^eSalford 

^  Hundred 

Judge  of  the  Court  of  Record  for  the  Hundred  of  Salford,  Court  Act, 

.  9&  10  Vict. 

ind  the  above  named  plaintiff,  to  shew  cause  why  a  writ  of  c.  cxxvi.,  s.  1, 
prohibition  should  not  issue,  directed  to  the  Judge  of  the  that\hT  "** 
said  Court,  to  prohibit  the  Court  from  further  proceeding  cognkance  of 
in  the  said  suit ;  and  also  from  further  proceeding  upon  ^®^  ^ons 
the  certificate  for  costs  irranted  by  the  Judge  in  the  said  ^here  the  debt 

o  ^  o  or  damage  la 

suit  under  tho 

aum  of  40ff.," 

It  appeared,  by  the  affidavit  in  support  of  the  application,  enacts:  that 

,       .  the  Court  shall 

tbatthe  plaintiff  sued  the  defendant  in  the  Salford  Hundred  henceforth  be 
Court  for  slanderous  words  spoken  by  the  defendant  of  the  record,  "and 
plaintiff  in  his  business  of  a  carrier ;  and  that  the  plaintiff  authority^o 
in  his  declaration  claimed  bOL    When  the  cause  was  called  ^^  ^s^f  °^" 
on  for  trial,  the  defendant's  counsel  objected  that  the  Court  cognizable  by 

•*  the  said  Court 

tad  no  jurisdiction,  under  the  9  &  10  Vict.  c.  cxxvi.  (a),  where  the  debt 

or  damage  is 

to  try  an  action  for  slander  in  which  the  damages  sought  to  under  the  sum 

be  recovered  exceed  40^.     The  Judge  proceeded  with  the  all  actions  of 

Urial,  and  the  jury  found  a  verdict  for  the  plaintiff,  with  \s.  ^^enlmt, 

damages.     The  Judge  then  certified  that  the  plaintiff  was  dSwhftier 

cniided  to  full  costs.  J*^®  ^^^\  \f 

by  specialty  op 
on  simple 
wotnct,  and  all  actions  of  tppjpass  and  trover,  provided  the  sum  or  damages  sought  to  be 
'Morewd  shall  not  exceed  ijOl.  The  10th  section  enacts :  "  that  if  the  parties  in  any  action 
«1»€reof  the  cause  shall  have  arisen  within  the  jurisdiction  of  the  Court  (except  actions  fop 
Ubd,  ilaoiler,  criminal  conversation,  or  for  debauching  the  plaintiflTs  daughter  or  servant) 
»hereiii  the  sum  sought  to  >>e  recoven'd  shall  exceed  50/.,"  shall  agree  in  writing,  the  Judge 
■^  hare  power  to  determine  such  actions, — Held,  that  tho  Court  has  jurisdiction  in  actions 
^riander  wherein  the  damage  sought  to  be  recovered  does  not  exceed  50/. 

S«ction  42  of  the  same  Act  enables  the  Judge  to  certify  for  full  costs  where  the  debt  or 
^*n«|ge  recovfred  is  under  40j?.  The  Judge  granted  a  certificate  in  an  action  for  slander, 
»o<»ithstandingthe  21  Jac.  I,  c.  Hi,  s.  (y.—Held,  that,  although  the  Judge  might  have  no  power 
to  certify,  that  was  not  a  ground  for  prohibition. 

(a)  Posij  p.  102. 
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18G4. 
In  re 

FjiRKOW 

Haquk. 


Mellish  and  Quain  now  shewed  cause. — The  question 
depends  on  the  construction  of  the  9  &  10  Vict.c.  cxxvi.  (a), 
which  extended  the  jurisdiction  of  the  Salford  Hundred 
Court.  From  time  immemorial  that  Court  had  jurisdiction 
in  all  personal  actions  (and  consequently  in  an  action  for 
slander)  where  the  debt  or  damage  was  under  AOs.  In 
Cora.  Dig.  tit.  ** County  Court"  (C.  8),  it  is  said:— "So, 
the  County  Court  holds  plea  by  plaint  in  debt,  detinue,  or 
other  personal  actions  (not  being  vi  et  annis)  under  the 
Value  of  40*. :  2  Inst.  312 ;  4  Inst.  266."  ..."  So  it  may 
hold  plea  by  plaint  of  trespass,  if  it  be  not  vi  et  armis; 
as  of  a  battery:  2  Inst.  312."  The  reason  why  a  County 
Court  had  no  jurisdiction  in  trespass  vi  et  arnus  was,  that  a 
fine  was  thereby  due  to  the  king :  4  Inst.  166.  By  the  1st  {b) 


(a)  Intituled  "An  Act  for  more 
effectually  regulating  the  Salford 
Hundred  Court,  for  extending  the 
jurisdiction  and  powers  of  the  said 
Court,  and  for  establishing  and 
constituting  it  as  a  Court  of 
record." 

(b)  The  first  section,  after  reci- 
ting (inter  alia)  that  there  exists 
in  the  hundred  of  Salford,  in 
the  county  palatine  of  Lancaster, 
a  Court  of  ancient  jurisdiction, 
entitled  "Her  Majesty *s  Court  for 
the  hundred  or  wapentake  of  Sal- 
ford ;"  that  "  the  said  Court  has 
cognizance  of  all  pleas  of  personal 
actions  where  the  debt  or  damage 
is  under  the  sum  of  40«. ;"  that 
"the  jurisdiction  of  the  said  Court 
is  co-extensive  with  the  said 
hundred  ;**  and  that  "  it  is  expe- 
dient to  amend  the  practice  and 
increase  the  powers  and  jurisdic- 
tion of  the  said  Court"  :  Enacts, 
— "  That  the  said  Court  for  the 
hundred  or  wapentake  of  Sal- 


ford, in  the  county  of  Lancaster, 
shall  henceforth  be  a  Court  of  re- 
cord for  the  trial  of  civil  actions  to 
be  held  within  the  said  hundred, 
and  shall  henceforth  be  entitled 
*The  Court  of  Record  for  the 
Hundred  of  Salford,  in  the  county 
of  Lancaster,*  and  shall  have  au- 
thority to  try  all  actions  at  pre- 
sent cognizable  by  the  said  Court 
where  the  debt  or  damage  is 
under  the  sum  of  40«.,  and  all 
actions  of  assumpsit,  covenant, 
detinue,  and  debt,  whether  the 
debt  be  by  specialty  or  on  simple 
contract,  and  all  actions  of  tres- 
pass and  trover,  provided  the  sum 
or  damages  sought  to  be  reco- 
vered shall  not  exceed  50/.,  and 
all  actions  of  ejectment  between 
landlord  and  tenant  wherein  the 
annual  rent  of  the  premises  of 
which  possession  is  sought  to  be 
recovered  shall  not  exceed  50/., 
and  upon  which  no  fine  shall  have 
been  reserved  or  made  payable.** 


£AST£R  TERM^    2  7    VICT.  103 

Kcdon  of  9  &  10  Vict  c.  cxxvi.»  the  Salford  Hundred        i864. 
Court  is  constituted  a  Court  of  record,  and  authority  is       ^T""^*^ 

conferred  on  it  to  try  three  descriptions  of  actions :  first,  all       Farrow 

I*, 

actions  then  cognizable  bj  the  Court  where  the  debt  or       Hague. 
damage  b  under  40i. :  secondly,  all  actions  of  assumpsit, 
covenant,  detinue,  and  debt,  and  all  actions  of  trespass  and 
trover,  provided  the  damages  sought  to  be  recovered  shall 
Dot  exceed  50L ;  and  thirdly,  all  actions  of  ejectment  wherein 
the  rent  of  the  premises  sought  to  be  recovered  shall  not 
exceed  50/.     The  term  **  trespass''  includes  trespass  on  the 
case.    In  its  most  extensive  signification  it  comprehends 
every  description  of  wrong:  1  Chit  Plead.,  p.  186,  7th  ed. 
The  2nd  section  (a)  provides  that  no  action  shall  be  tried 
bj  any  Judge  of  the  Court  wherein  the  title  to  land,  tithe, 
toll,  market,  &ir,  or  other  franchise,  shall  be  in  question ; 
and  the  title  to  incorporeal  hereditaments  is  always  tried  in 
actions  of  trespass  on  the  case.     The  3rd  section  {b)  makes 
a  difference  between  the  extent  of  the  old  and  new  juris- 
diction of  the  Court.     The  10th  section  (c)  enables  the 

(fl)  Sect  2.— "Provided  al-  (b)  Sect  3.— "That  the  juris- 
wajs,  tnd  be  it  enacted,  That  no  diction  of  the  Court,  as  regards 
KtioD  shall  be  tried  by  anj  Judge  all  actions  at  present  cognizable 
of  the  said  Court  wherein  the  title  by  the  said  Court  where  the  debt 
to  Itnd,  whether  freehold,  copy-  or  damage  is  under  the  sum  of 
iMid,  or  leasehold,  or  other  tenure  40«.,  shidl  be  co-extensive  with 
whatsoever,  or  to  anj  tithe,  toll,  the  jurisdiction  hitherto  apper- 
Btarket,  fair,  or  other  franchise,  taining  to  the  said  Court,  and  as 
•lull  be  in  question ;  and  in  case  regards  all  other  actions  brought 
it  shall  appear  in  the  course  of  anj  bj  this  Act  within  the  cognizance 
KtiooiD  the  said  Court,  or  shall  be  of  the  said  Court,  shall  be  co- 
Bttde  to  appear  upon  oath  to  the  extensive  with  all  districts  and 
Coon  that  anj  such  title  as  last  portions  of  the  said  hundred  of 
aforesaid  is  in  question  in  such  Salford  which  are  not  included  in 
action,  then  the  jurisdiction  of  the  municipal  borough  of  Man- 
tle said  Court  in  the  matter  of  Chester.** 

««ch  action  shall  cease,  and  it  (c)    Sect.  10.— "That  if  the 

■lull  be  in  the  discretion  of  the  parties  in  any  action  whereof  the 

^rt  to  award  costs  against  the  cause  shall  have  arisen  within  the 

P*rty  commencing  the  same."  jurisdiction   of   the   said   Court 
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In  be 
Fa«bow 

V. 

Hagoc. 


parties,  by  memorandum  in  writing,  to  give  the  Court  juris- 
diction in  any  action  wherein  the  sum  sought  to  be  reco- 
vered exceeds  50/.,  "except  actions  for  libel,  slander, 
criminal  conversation,  or  for  debauching  the  plaintiff's 
daughter  or  servant"  That  exception  shews  that  actions 
of  trespass  on  the  case  are  included  in  the  words  "actions 
of  trespass"  in  the  1st  section ;  for  if  not,  this  absurdity 
would  follow,  that  the  Court  would  have  jurisdiction  in  all 
actions  of  trespass  on  the  case  where  the  damage  is  under 
40^. ;  and  by  consent  of  the  parties  the  Court  would  have 
jurisdiction  where  the  damage  exceeded  50/.,  except  in  the 
actions  specially  excluded,  but  they  would  have  no  jurisdic- 
tion in  actions  of  trespass  on  the  case  where  the  damage 
sought  to  be  recovered  was  above  405.  and  under  50/. 

With  respect  to  the  certificate  for  costs,  the  Judge  con- 
sidered that  the  42nd  section  (a)  of  the  9  &  10  Vict.  c.  cxxvi. 


(except  actions  for  libel,  slander, 
criminal  conversation,  or  for  de- 
bauching the  plaintiiTs  daughter 
or  servant)  wherein  the  sum 
sought  to  be  recovered  shall 
exceed  50/.,  shall,  by  a  memoran- 
dum in  writing,  signed  by  them 
or  by  their  attomies,  agree  thereto, 
the  said  Judge  shall  have  power  to 
hear  and  determine  such  actions : 
Provided  always,  that  the  said 
parties  or  their  attorn  ies  shall  in 
and  by  such  memorandum  agree 
to  waive  all  objections  arising 
from  the  cause  of  action  not  being: 
within  the  ordinary  jurisdiction  of 
the  said  Court;  and  provided  also, 
that  such  memorandum  shall  be 
filed  with  the  deputy  steward  of 
the  said  Court  at  the  time  of 
taking  out  the  summons  herein- 
after directed." 
(a)  Sect.  42.—"  That  whenever 


on  the  trial  of  any  issue  in  fact,  or 
on  the  execution  of  any  writ  of 
inquiry,  the  debt  or  damages  re- 
covered shall  be  under  40«.,  it 
shall  be  lawful  for  the  Judge  or 
other  person  presiding  to  certify 
immediately  after  such  trial  or 
inquiry,  under  his  hand,  on  the 
back  of  the  record  or  the  writ 
of  inquiry  respectively,  that  the 
plaintiff  is  entitled  to  full  costs 
of  suit  as  settled  under  and  by 
virtue  of  the  provisions  of  this 
Act ;  and  that  in  every  case  where 
the  debt  or  damages  recovered  in 
the  said  Court  shall  be  under  40«., 
the  plain tiflf  shall  not,  unless  such 
certificate  be  so  granted,  be  en- 
titled to  any  greater  amount  in 
the  whole  of  costs  of  suit  than 
that  to  which  he  would  have  been 
entitled  if  the  proceedings  in  the 
said  case  had  been  had  and  taken 
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nperaeded  the  21  Jac.  1,  c.  16,  s.  6,  which  deprives  a  plain- 
tiff of  costs  where  he  recovers  less  than  40«.  in  an  action  on 
the  case  for  slanderous  words,  without  enabling  the  Judge 
to  cerufy.     But  whether  that  view  be  right  or  wrong  is  not 
material  to  the  present  question ;  for  an  erroneous  judgment 
is  no  ground  for  a  prohibition.     The  distinction  is  clear 
between  a  want  of  jurisdiction  and  an  erroneous  judgment. 
Whenever  there  is  jurisdiction  over  the  cause  of  action, 
there  is  jurisdiction  over  all  incidental  matters,  such  as  costs; 
•nd  for  any  error  in  the  exercise  of  that  jurisdiction  the 
retncdy  (if  any)  is  by  writ  of  error:  sect.  47  (a). 


1864. 

In  be 
Farrow 

V. 

Hague. 


T.  Janes  and  C.  H.  Hopwood^  in  support  of  the  rule. — 
First,  it  is  clear  that,  before  the  9  &  10  Vict  c.  cxxvi.,  the 
Salford  Hundred  Court  had  no  jurisdiction  in  actions  for 
filaiider  unless  the  damage  was  under  40j.  That  Act  does 
not  m  terms  confer  a  jurisdiction  where  the  damage  is 
abofe  40«.,  and  the  question  is  whether  the  intention  of 
the  legislature  is  so  plain  as  of  necessity  to  give  jurisdiction 
by  implication.    Now,  the  only  provision  respecting  actions 


wider  and  by  virtue  of  the  provi- 
uoQs  of  an  act  of  parliament  made 
ttd  passed  in  the  nintb  year  of 
tke  reign  of  her  present  Majesty, 
ud  intituled  An  Actfw  the  better 
ffeuing  the  payment  of  mnaU 
iAttr 

(a)  Sect.  47-— "That  no  execu- 
tioQ  shall  be  stayed  or  delaypd 
^pon  or  by  any  writ  of  error  or 
iiipersedeas  thereon  to  be  sued 
for  the  reversing  of  any  judgment 
giren  in  the  Court,  unless  the 
pwson  or  persons  in  whose  name 
'^  writ  shall  be  brought  shall 
"^^omn  bound  with  two  sufficient 
•'^feties,  to  be  approved  of  by  the 
^ty  steward,  in  such  reason- 


able sums  and  in  such  manner  as 
the  deputy  steward  shall  deem 
sufficient  for  the  security  of  the 
other  party,  to  prosecute  the  said 
writ  with  effect,  and,  if  the  said 
judgment  be  affirmed  or  the  said 
writ  be  not  proceeded  in,  to 
satisfy  and  pay  the  amount  of 
such  judgment,  and  all  costs  and 
damages  sustained  by  the  delay- 
ing of  execution,  and  all  costs  of 
error :  Provided  always,  that  a 
Judge  of  any  of  the  superior 
Courts  may  order  execution  to  be 
stayed  upon  any  such  judgment 
by  a  writ  of  error  returnable  in 
any  superior  Court  without  such 
security  as  aforesaid." 
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1864.  of  slander  is  contained  in  the  10th  section  (a),  and  that  is  in 
the  negative.  That  section  is  both  enabling  and  restraining. 
It  enables  the  parties  by  consent  to  give  the  Court  jurisdic- 
tion in  any  action  wherein  the  sum  sought  to  be  recovered 
exceeds  501.,  except  (amongst  others)  the  action  of  slander. 
It  is  argued  that  this  exception  shews  that  the  action  of 
slander  is  by  implication  included  in  the  1st  section.  But 
as  the  enabling  part  of  the  10th  section  comprehends  all 
actions,  the  exception  was  necessary  to  prevent  the  action 
of  slander  from  being  included  in  it.  [Martin,  B. — It  ia 
clear  from  Com.  Dig.  tit.  "Action  upon  the  Case"  (C.  2), 
that  the  term  "trespass"  includes  "trespass  on  the  case." 
It  is  there  said : — "  So,  if  the  writ  be  recited  to  be  in  placito 
transgress,  and  the  declaration  be  transgress  super  casum,  it 
is  good ;  for  in  placito  transgress  extends  to  trespass  upon 
the  case,  as  well  as  trespass."]  If  the  word  "  trespass"  was 
intended  to  include  "  trespass  on  the  case,**  it  was  unneces- 
sary to  mention  "trover.**  The  1st  section  (6)  provides  for 
two  classes  of  actions,  viz.,  where  the  debt  or  damage  is  under 
40;.,  and  where  it  does  not  exceed  50L  It  first  retains  the 
jurisdiction  of  the  Court  in  all  actions  (including  slander) 
where  the  debt  or  damage  is  under  40^.,  and  then  proceeds 
to  enlarge  the  jurisdiction  by  authorizing  the  Court  to  try 
all  actions,  except  actions  of  "  trespass  on  the  case,"  where 
the  sum  or  damages  sought  to  be  recovered  shall  not  exceed 
50/.  That  construction  of  the  1st  section  corresponds  with 
the  exclusion  in  the  10th  section  of  those  actions  from  the 
jurisdiction  extended  by  consent.  The  nice  distinctions 
between  "  trespass"  and  *'  trespass  on  the  case*'  are  pointed 
out  in  the  notes  to  Scott  v.  Sheppard,  1  Smith's  Lead.  Cas. 
p.  408,  5th  ed.  The  actions  enumerated  in  the  1st  section 
are  the  same  as  those  in  the  118th  section  of  the  Municipal 
Corporation  Act,  5  &  6  Wm.  4,  c.  76»  with  the  exception 

(a)  AiU^  p.  103.  (h)  Ante,  p.  102. 
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of  detione.  Bj  the  Ix>ndon  Small  Debts  Act,  15  &  16  Vict.        1864. 
c.  IzxTii.,  8.  2,  jurisdiction  is  given  in  "  all  pleas  of  personal       ^^""-^ 
KtioDS,  where  the  debt  or  damage  claimed  is  not  more       Farrow 
than  50iL''  Hague. 

Secondly,  the  Judge  had  no  power  to  certify  costs.    The 

S  &  4  Vict,  c  24,  8.  2,  which  deprives  a  plaintiff  of  costs, 

where  he  recovers  less  than  405.  damages  in  any  personal 

tctioD,  unless  the  Judge  certifies,  has  not  repealed   the 

21  Jac.  I,  c.  16,  s.  6 :  Evans  v.  Ree$  {a).    The  Judge  having 

granted  a  certificate,  it  will  be  the  duty  of  the  officer  to 

Ux  the  plaintiff  his  full  costs;   but  a  judgment  for  the 

amount  would  be  an  excess  of  jurisdiction,  and  a  prohibition 

oifht  to  issue  to  prevent  the  judgment  being  enforced. 

[Uartuiy  B. — The  Judge  considered  that  the  42nd  section 

of  ihe  9  &  10  Vict.  c.  cxxvL,  enabled  him  to  override  the 

provision  of  the  statute  of  James ;  if  he  is  wrong  that  is  no 

ground  for  a  prohibition,  but  the  remedy  is  by  writ  of  error.] 

Unless  the  Judge  had  power  to  grant  a  certificate  under 

42nd  section,  he  exceeded  his  jurisdiction. 

Martin,  B. — We  are  all  of  opinion  that  the  rule  ought  to 
be  discharged.  The  question  is  whether  the  Judge  of  the 
Salford  Hundred  Court  had  jurisdiction  to  try  an  action  of 
slsnder  in  which  the  damage  claimed  was  50/.  That  depends 
on  the  construction  of  the  9  &  10  Vict.  c.  cxxvi.  I  own, 
mj  impression  is  that  the  legislature  never  intended  to  give 
the  Court  jurisdiction  in  actions  of  slander  when  the  damage 
cUimed  was  above  40^. ;  but  whatever  we  may  think  was 
probablj  the  intention  of  the  legislature,  we  are  bound  to 
construe  the  Act  according  to  the  plain  and  obvious  mean« 
it^  of  the  language  used.  I  have  no  doubt  that  the  term 
''trespass''  in  the  1st  section  includes  *' trespass  on  the 
case ;"  and  I  think  that  such  was  the  meaning  of  the  legis- 
litnre,  because  **  trespass  on  the  case"  is  more  common 

(a)  9  C.  B.,  N.  S.  391. 
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1864.        ^han  anj  other  form  of  action,  with  the  exception^  perhaps, 
of  ^*  assumpsit,**  and  it  affords  a  very  simple  remedy. 

The  first  authority  given  by  the  9  &  10  Viol.  c.  cxxvi., 
s.  1  (a),  is  "  to  try  all  actions  at  present  cognizable  by  the 
said  Court  where  the  debt  or  damage  is  under  the  sum 
of  405."  Therefore  the  Act  retains  the  old  jurisdiction 
of  the  Court.  The  next  authority  is  to  try  "  all  actions 
of  assumpsit,  covenant,  detinue,  and  debt,  whether  the 
debt  be  bv  specialty  or  on  simple  contract.'*  The  section 
then  proceeds: — "And  all  actions  of  trespass  and  trover, 
provided  the  sum  or  damages  sought  to  be  recovered 
shall  not  exceed  50/.**  It  is  plain,  from  the  passage  already 
cited  from  Com.  Dig.  tit.  "Action  upon  the  Case"  (C. 
2}  (&),  that  a  "  plea  of  trespass**  includes  a  "  plea  of  tres- 
pass on  the  case ;  and  I  have  no  doubt  that  on  the  true 
construction  of  the  statute,  the  expression  "all  actions  of 
trespass**  means  all  actions  of  "  trespass  on  the  case*'  as  well 
as  all  actions  of  trespass  properly  so  called.  Even  if  I  had 
entertained  any  doubt  it  would  be  removed  by  the  10th 
section,  which  contains  a  special  exception  of  actions  for 
libel,  slander,  criminal  conversation,  and  debauching  the 
plaintiff's  daughter  or  servant,  wherein  the  sum  sought  to 
be  recovered  exceeds  50/.  Therefore,  prim4  facie,  in  such 
actions,  which  are  all  actions  of  trespass  on  the  case,  the 
Court  would  have  jurisdiction  where  the  damages  are  above 
40^.,  and  not  exceeding  50/.  It  is  probable  that  the  legis- 
lature, in  framing  the  1st,  2nd  and  10th  sections  of  the 
9  &  10  Vict.  c.  cxxvi.,  had  in  view  xhe  ll8th  section  of  the 
Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  and  the 
58lh  section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95.  If 
I  were  to  hazard  a  conjecture  as  to  the  intention  of  the  framers 
of  the  9  &  10  Vict.  c.  cxxvi.,  I  should  say  it  was  to  make 
the  jurisdiction  of  the  Salford  Hundred  Court,  so  far  as 

(a)  Ante,  p.  102.  (b)  Ante,  p.  106. 
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1864.  c.  czxyi.  had  sioiply  conferred  an  authority  to  try  "  all 
actions  of  trespass  and  trover,**  I  do  not  think  that  would 
have  included  an  action  for  slander,  because  an  action 
of  **  trespass  on  the  case"  is,  in  the  popular  meaning  of  the 
term,  a  different  thing  from  an  action  of  trespass  properly 
so  called.  It  seems  to  me  that  the  passage  cited  by  my 
brother  Martin  from  Comyns's  Digest  only  shews  that  where 
the  writ  described  the  form  of  action  as  '*  trespass'*  the  plain- 
tiff might  declare  in  '*  trespass  on  the  case,"  because  it  was 
so  far  a  species  of  trespass  as  to  justify  him  in  issuing  his 
writ  in  trespass.  But  I  am  not  at  all  sure  that  the  term 
"trespass,**  in  the  1st  section  of  the  9  &  10  Vict.  c.  cxxvi., 
includes  "trespass  on  the  case."  The  ground  of  my  judg- 
ment is  this: — The  1st  section  says  that  the  Court  "shall 
have  authority  to  try  all  actions  at  present  cognizable  by  the 
said  Court  where  the  debt  or  damage  is  under  the  sum  of 
405.**  It  seems  to  me  that  is  only  saying  that  the  Court 
shall  have  authority  to  try  "  all  actions  at  present  cog- 
nizable; omitting  the  words,  "where  the  debt  or  damage 
is  under  the  sum  of  405.,  for,  in  my  opinion,  these 
words  are  merely  descriptive  of  the  "  actions  at  present 
cognizable.*'  If  it  were  otherwise,  the  language  would  have 
been  "  where  the  debt  or  damages  shall  be  under  405.** 
Therefore  I  read  the  statute  thus: — "At  present  the  Court 
has  cognizance  of  actions  where  the  debt  or  damage  is  under 
the  sum  of  405. ;  and  it  shall  hereafter  have  authority  to 
try  all  such  actions,  and  all  actions  of  covenant,  assumpsit, 
&c.,  and  all  actions  of  trespass  and  trover,  provided  the  sum 
or  damages  sought  to  be  recovered  shall  not  exceed  60L^ 
There  is  another  reason  for  thinking  that  the  term  "  tres- 
pass^'  does  not  include  "trespass  on  the  case,"  for  trover  is 
certainly  an  action  of  "  trespass  on  the  case,'^  and  if  the 
expression  "  all  actions  of  trespass'^  means  "  all  actions  of 
trespass  on  the  case,"  the  mention  of  "  trover**  is  unneces- 
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1864. 

In  re 
Farrow 

V. 

Hague. 


PiaoTT,  B. — With  respect  to  the  first  point,  I  am  of 
opinion  that  the  Court  has  jurisdiction,  under  the  1st  section 
of  the  9  &  10  Vict.  c.  cxxvi.,  to  try  actions  of  slander  in 
which  the  damage  claimed  does  not  exceed  50/.  It  seems 
to  me,  that  the  object  of  that  Act  was  to  extend  the  juris- 
diction of  the  Court  from  40«.  to  50/.,  and  if  the  legisla- 
ture intended  to  except  actions  of  "  trespass  on  the  case," 
they  would  have  done  so  in  express  terms,  as  in  the  10th 
section.  That  section  shews  that  their  attention  was 
directed  to  the  distinction  between  actions  of  "  trespass"  and 
**  trespass  on  the  case,"  and  having  specially  exempted  the 
latter  from  the  operation  of  the  10th  section,  we  are  not  at 
liberty  to  introduce  the  exception  into  the  Ist  section,  where 
it  is  omitted.  It  seems  to  me  that,  either  one  way  or  the 
other,  we  may  read  the  1  st  section  as  including  actions  of 
'^  trespass  on  the  case." 

As  to  the  second  point,  I  agree  with  my  learned  brothers, 
and  for  the  reasons  they  have  given. 

Rule  discharged. 


Bradt  v.  Oastler  and  Another. 

X  HE  first  count  of  the  declaration  stated,  that  heretofore, 

to  wit,  on  &c.,  the  plaintiff,  at  the  request  of  the  defendants, 

bargained  for  and  agreed  to  buy  of  the  defendants  certain 

goods,  to  wit,  7000  knapsack  slings,  regulation  pattern,  to 

^  consist  of  one  pair  coat  straps,  delivered  in  Thames  Street, 

to  l)c  delivered  at  3^.  9d.  per  set,  the  said  iroods  to  be  made  by  the  defcnd- 

1600  the  firet  f  ^  e»  J 

month,  and 

3000  per  month  until  complete.    The  defendants  failed  to  deliver  the  slings  at  the  times 

specified.     In  an  action  by  the  plaintiff  for  the  breach  of  contract : — HeM,  that  evidence  was 

inadmissible  to  prove  that  a  portion  of  the  price  agreed  to  be  paid  for  the  slings  was  in 

consideration  of  the  undertaking  to  deliver  them  at  the  times  specified,  and  that  the  market 

price  was  only  2s.  lOd.  a  set :  Per  PoUoci%  C.  B.,  and  BramtveU^  B.     Dissentiente  Martin,  B. 


AprU  21. 

The  defend- 
ants con- 
tracted with 
the  plaintiff 
to  make  for 
him  7000 
knapsack 
slings  at 
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ants  for  the  plaintiff,  and  to  be  delivered  by  the  defendants        1864. 
in  certain  quantities  and  within  certain  times  then  agreed 
on,  and  which  times  had  elapsed  before  the  commencement 
of  this  suit ;  and  thereupon  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  request  of  the  defendants,  had 
then  promised  the  defendants  to  accept  and  pay  for  the  said 
goods  at  the  rate  aforesaid,  the  defendants  promised  the 
plaintiff  that  they  would  deliver  the  same  in  the  quantities 
and  at  the  times  aforesaid.     And  although  the  plaintiff  was 
ready  and  willing  to  perform  and  fulfil,  and  did  perform 
and  fulfil,  all  conditions  on  his  part  to  entitle  him  to  have 
the  said  goods  delivered  as  aforesaid,  yet  the  defendants  did 
not  deliver  the  said  goods  pursuant  to  their  said  promise, 
but  delivered  only  a  part  of  them,  and  delayed  the  delivery 
of  those  which  they  did  deliver  for  a  long  space  of  time 
after  the  times  within  which  they  should  have  been  delivered 
pursuant  to  their  said  promise ;  whereby  the  plaintiff  was 
unable  to  perform  a  certain  contract  that  he  had  entered 
into  with  her  Majesty's  Government  for  the  supply  of  knap- 
sacks, straps,  and  slings,  and  lost  the  benefit  and  advantage 
which  he  would  have  derived  therefrom,  and  was  forced  to 
obtain  goods  elsewhere  for  the  purpose  of  performing  his 
said  contract  and  supplying  the  deficiency  in  the  goods 
delivered,  &c. 

Second  count — That  heretofore,  and  before  the  making 
of  the  promise  hereinafter  mentioned,  the  plaintiff  had  made 
and  entered  into  a  certain  contract  with  certain  persons 
acting  for  and  on  behalf  of  her  Majesty's  Cjovernment,  to 
sell  and  deliver  to  such  persons  certain  goods,  that  is  to  say, 
certain  knapsacks,  together  with  certain  slings  and  straps ; 
and  the  plaintiff  then  became  and  was  desirous  to  fulfil,  and 
was  bound  to  fulfil  the  said  contract  in  a  certain  short  space 
of  time,  and  would,  if  he  had  so  fulfilled  the  said  contract, 
have  obtained  great  advantages,  and,  amongst  others,  a  certain 

VOL.  III.— W.  &  C.  I  BXCH. 


114 


EXCHEQUER   REFOKTS. 


1864.        Other  contract  with  the  said  persons  for  a  farther  supply  of 
goods,  from  which  he  would  have  derived  great  gains  and 
profits,  of  all  which  premises  the  defendants  had  notice ; 
and  thereupon  it  was  agreed  by  and  between  the  plaintiff 
and  defendants,  that  they  should  supply  to  the  plaintiff  cer- 
tain of  the  said  goods,  that  is  to  say,  7000  slings  and  14,000 
straps^  for  the  purpose  of  performing  the  said  first  mentioned 
contract ;  and  that  in  consideration  that  the  defendants  should 
supply  the  said  goods  with  great  expedition,  to  wit,  within 
the  space  of  three  months  from  the  time  of  making  the  said 
last  mentioned  agreement^  that  he,  the  plaintiff,  should  pay 
to  the  defendants  a  larger  sum  of  money,  that  is  to  say, 
320/.  more^  than  the  said  goods  could  be  obtained  for  and 
were  worth,  if  the  same  were  to  be  delivered  within  a  longer 
period  of  time. — Averment :  that  all  things  have  occurred 
and  times  elapsed  to  entitle  the  plaintiff  to  the  performance 
of  the  said  agreement  on  the  defendants'  part. — Breach : 
that  the  defendants  have  not  performed  the  said  agreement 
in  this,  that  they  did  not  deliver  the  said  goods,  but  only  a 
small  portion  thereof,  within  the  period  during  which  the 
same  was  so  agreed  to  be  delivered  as  aforesaid^  but  delivered 
them  at  such  longer  periods  that^  at  the  time  of  making  the 
said  agreement  with  the  defendants,  the  plaintiff  could  and 
would  have  obtained  the  said  goods  at  a  much  less  price, 
that  is  to  say,  320/.  less  price  than  that  which  he  agreed  to 
give  for  the  said  goods,  if  the  said  goods  were  agreed  to 
have  been  and  had  been  delivered  within  the  said  last  men- 
tioned periods ;  and  in  consequence  of  such  delay  the  said 
sum  of  320/.  was  wholly  lost  and  uselessly  expended,  and 
the  plaintiff  failed  to  obtain  and  did  not  obtain  any  further 
contract  from  the  said  persons  acting  on   behalf  of  her 
Majesty's  Government 

Pleas. — First :  except  as  to  the  last  count  of  the  declara- 
tion, payment  into  Court  of  20/. ;  and  that  the  said  sum  is 


V 

Oastlem, 
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enough  to  satisfy  the  claim  of  the  plaintiff,  &c.    Secondly :        1864. 
as  to  the  last  count,  non-assumpserunt.    Thirdly :  as  to  the       ^-^^^-^ 
last  count;  trayerse  of  breach. 

Replication  to  first  plea :  damages  ultra.  To  second  and 
third  pleas :  issues  thereon. 

At  the  trial,  before  BramwelU  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  1863,  the  following  facts  appeared : 
—On  the  22nd  of  July,  1858,  the  plaintiff  entered  into  a 
contract  with  her  Majesty's  Government  to  supply  7000 
knapsacks  complete,  to  be  delivered  within  a  specified  time. 
The  plaintiff  contracted  with  the  defendants,  who  carried 
on  business  as  army  accoutrement  makers  under  the  name 

■ 

of  Alexander  Ross  &  Co.,  to  supply  the  slings  and  straps 
for  the  knapsacks,  and  on  the  23rd  July,  1858,  the  following 
document  was  signed  by  both  parties : — 

^  We  agree  to  make  for  Mr.  John  D.  Brady  Seven  thousand 
knapsack  slings,  regulation  pattern,  to  consist  of 

"  1  Pair  Coat  Straps, 
« 1  Pair  Slings, 
^  delivered  in  Thames  St.,  at  3«.  9rf.  per  set  net. 

"July  23,  1858.  "  Alex^  Ross  &  Co., 

''to  be  delivered  1500  first  month,  and  3000  per  month 
until  complete. 

^'I  agree  to  take  from  Messrs.  A.  Ross  &  Co.  Seven 
thousand  knapsack  slings,  to  consist  of 

'^  1  Pair  Coat  Straps,  "^  present  Regulation 
« 1  Pair  Sack  Slings,  J  Pattern, 

at  3«.  9^.  per  set  net,  to  be  delivered  1500  1st  month,  and 
3000  per  month  afterwards  until  completion. 

«  John  D.  Brady, 

"July  23,  1858. 
"  J.  D.  Brady  to  pay  us  as  soon  as  he  receives  pay  from 
Government." 
The  plaintiff  entered  into  a  contract  with  Messrs.  J.  Bryan 

I  2 
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1864-.  &  Co.  to  supply  the  knapsacks,  which  were  to  be  delivered 
by  them  at  the  same  times  as  the  slings  were  to  be  delivered 
by  the  defendants.  The  defendants  proceeded  to  supply 
the  slings  and  straps,  and  at  various  times  in  the  years  1858 
and  1859  delivered  quantities  of  them  at  the  Government 
Stores  at  Weedon  and  the  Tower,  but  they  were  not  delivered 
at  the  times  specified  in  the  contract.  Many  of  them  were 
rejected  by  the  Government  inspector  as  not  being  in  con- 
formity with  the  pattern^  and  there  was  great  delay  in 
supplying  others.  In  general,  however,  the  defendants 
delivered  the  slings  and  straps  before  the  Messrs.  J.  Bryan 
had  delivered  the  knapsacks.  The  plaintiff  at  different 
periods  received  from  the  Government  payments  on  account 
of  the  knapsacks  delivered,  and  he  paid  the  defendants 
money  on  account  On  the  11th  of  September,  1860,  the 
delivery  of  fifty  five  slings  and  straps  being  then  wanting  to 
complete  the  contract,  the  plaintiff  gave  the  defendants 
notice  that  if  they  were  not  delivered  on  or  before  the  13th 
he  should  procure  them  elsewhere ;  and  that  in  case  they 
should  be  delivered,  and  on  inspection  be  rejected,  he  would 
replace  them  and  charge  the  defendants  with  the  expenses. 
On  the  13th  of  September,  the  defendants  delivered  at 
the  Tower  a  quantity  of  slings,  of  which  five  only  were 
accepted.  On  the  19th  of  September  the  plaintiff  com- 
pleted the  contract  himself,  by  sending  to  the  Tower  the 
remaining  fifty  slings.  The  sum  paid  into  Court  was  more 
than  sufficient  to  cover  any  expense  which  the  plaintiff  had 
been  put  to  in  completing  the  contract. 

The  plaintiff's  counsel  proposed  to  prove,  in  support  of 
the  second  count,  that  the  plaintiff  was  induced  to  give 
3«.  9^.  a  set  for  the  slings  in  consequence  of  the  defendants 
undertaking  to  deliver  them  at  the  times  specified  in  the  con- 
tract; 2*.  lOrf.  being  the  ordinary  market  price.  Accord- 
ingly the  plaintiff,  in  his  examination  in  chief,  was  asked 
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why  he  agreed  to  give  3i.  9(L  a  set  for  the  slings ;  and  also        18G4. 
what  was  the  market  price  at  the  time  the  contract  was 
made.    These  questions   being  objected   to^   the   learned 
Judge  ruled  that  the  evidence  was   inadmissible,  and  a 
leidict  was  entered  for  the  defendants. 

In  the  following  Term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  of  rejection  of  evidence,  viz.,  in  reject- 
ing evidence  as  to  the  arrangement  for  paying  an  increased 
price  on  account  of  expedition ;  and  that  the  fair  and  usual 
price  of  the  goods,  if  not  supplied  with  expedition,  would 
bave  been  far  less  than  the  contract  price.     Against  which 

Montagu  Chambers  and  Prentice  shewed  cause  (a). — The 
eridence  was  properly  rejected.     First,  it  is  inadmissible  on 
the  ground  that  it  alters  the  written  contract.     There  was 
00  such  contract  as  that  alleged  in  the  second  count.     The 
parties  having  entered  into  a  written  contract,  it  is  not 
competent  for  the  plaintiff  to  set  up  a  cotemporaneous  parol 
contract  different  in  its  terms.      Secondly,  the  proposed 
efidence  was  irrelevant  and  calculated  to  mislead  the  jury. 
One  mode  of  ascertaining  whether  the  evidence  was  pro- 
perly rejected,  is  to  consider  how  the  damages  must  be  esti- 
"Mted.  The  plaintiff  is  entitled  to  recover  the  actual  damage 
tostained  by  him  in  consequence  of  the  defendants'  breach 
of  contract.     But  the  amount  of  damage  cannot  depend  on 
whether  or  no  the  plaintiff  was  induced  to  give  a  larger  sum 
for  the  goods  in  consideration  of  their  being  supplied  with 
great  expedition.     The  measure  of  damage  is  not  the  sum 
which  the  plaintiff  agreed  to  give  for  the  goods,  but  the  loss 
which  he  has  sustained  by  their  non-delivery. 

Kanlahe  and  H.  JameSy  in  support  of  the  rule. — The 

(«)  In  last  Hilary  Term  (Jan.      tin,  B.,  BramweU,  B.,  and  Chan- 
39).   Before  Poaodk,C.B.,3fdr.      ne^,  B. 
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1864.        proposed  eyidence  was  admissible.    It  would  not  contradict^ 
alter,  or  vary  the  written  contract.     It  merely  shews  that  it 
was  part  of  the  contract  that  the  plaintiff  should  give  for 
the  goods  a  greater  sum  than  their  market  value  in  consi- 
deration of  their  being  delivered  within  a  speciBed  time. 
The  plaintiff  has  a  right  to  bring  before  the  jury  all  the 
circumstances  connected  with  the  transaction.     Secondly^ 
the  evidence  was  material  in  order  to  enable  the  jury  to 
assess  the  damage.     The  defendant,  by  paying  money  into 
Court,  admits  that  he  has  broken  his  contract  and  that  the 
plaintiff  has  sustained  some  damage ;  but  how  are  the  jury 
to  estimate  it,  unless  there  is  evidence  before  them  of  the 
market  price  as  compared  with  the  contract  price  of  the 
goods  ?     The  plaintiff  agreed  to  pay  350/.  more  than  the 
goods  were  worth,  in  consideration  of  their  delivery  with 
expedition,  so  that  part  of  the  price  was  for  the  goods  and 
part  was  for  expedition ;   and  why  may  not  the  jury  take 
that  into  consideration  in  estimating  the  damages?     Is  a 
plaintiff  in  an  action  for  the  non-delivery  of  goods  to  recover 
no  damages  unless  he  shews  in  monies  numbered  the  loss 
he  has  sustained  ?    Suppose  this  contract  had  stated  on  the 
face  of  it  that  11^.  per  set  was  paid  for  the  straps  and  slings 
beyond  their  market  value  in  consideration  of  the  speedy 
delivery,  would   not   the   plaintiff  have  been  entitled  to 
recover  that  sum  ?     [Pollock^  C.  B. — A  plaintiff  does  not 
always  recover  the  damage  he  has  sustained.     If  a  person 
takes  a  bill  of  exchange  in  payment  of  a  debt  and  indorses 
it  away,  if  it  is  dishonoured  he  may  not  only  suffer  great 
inconvenience  but  be  taken  to  prison,  but  he  could  recover 
no  damage  against  the  debtor  on  that  account.]     This  case 
is  within  the  rule  laid  down  in  Hadley  v.  Baxendale  (a). 
Suppose  a  person  buys  a  horse,  and  gives  in  addition  to  its 
value  50L  upon  a  warranty  that  it  will  go  to  Windsor  in 

(a)  9  Exch.  341 . 


Oastler. 
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an  hour.    The  horse  fails  on  the  way,  and  the  purchaser        1864. 
boiTows  a  horse  of  a  friend,  and  arrives  at  Windsor  within  the       ""^    ' 

Bradt 

iMmr.  In  an  action  for  the  breach  of  warranty  might  not  the  ^  v* 
jmy  take  into  consideration  the  additional  price  paid  for  the 
hone?  The  plaintiff  has  sustained  substantial  damage,  for 
he  has  not  got  that  which  he  contracted  for,  viz.  expedition 
in  delivery.  Suppose  a  tradesman  paid  an  advertising  agent 
5L  instead  of  2L  for  advertising  his  goods  on  a  hoarding  at 
toeitain  place,  and  the  latter  omitted  to  do  so,  could  it  be 
Mid  that  the  tradesman  could  only  recover  nominal  damages 
if  the  advertising  agent  proved  that  scarcely  any  person 
pttsed  the  place  where  the  hoarding  was  ?  The  defendant 
has  been  paid  for  expedition,  which  was  of  importance,  not 
only  with  reference  to  the  plaintiff's  profits,  but  as  affecting  his 
fbtnre  business.  [Pollock,  C.  B.— In  Sedgwick  on  Damages, 
p.35,2Dded.,six  heads  of  damage  are  enumerated  as  resulting 
from  the  acts  or  omissions  of  others ;  but  the  learned  author 
proceeds  to  observe  (p.  36)  that  in  all  cases  growing  out  of 
the  non-performance  of  contracts,  the  compensation  reco- 
vered'in  damages  consists  solely  of  the  direct  pecuniary 
to».]— They  also  referred  to  Fletcher  v.  Tayleur  (a).. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgments  were  now  delivered. 

Martin,  B. — This  is  a  rule  for  a  new  trial  upon  the 
groond  of  the  improper  rejection  of  evidence. 

The  cause  was  tried  before  my  brother  BramwelU  and 
the  ftcta  proved  at  the  time  of  the  rejection  of  the  evidence 
were,  that  the  plaintiff  had  entered  into  a  contract  with  the 
Gofemment  to  supply  a  large  quantity  of  knapsacks,  which 
were  to  be  delivered  at  certain  specified  times.     The  plain- 

(a)  17  C.  B.  21. 
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1864.  ^iff  afterwards  entered  into  the  following  contract  with  the 
defendants: — "We  (the  defendants)  agree  to  make  for 
Brady  (the  plaintiff)  7000  knapsacks  slings — regulation 
pattern — to  consist  of  one  pair  coat  straps  and  one  pair  of 
slings^  delivered  at  Thames  Street,  at  Ss.  9d.  per  set  net ; 
to  be  delivered  1500  first  month,  and  3000  per  month  until 
.  complete."  The  straps  were  not  supplied  at  the  times 
mentioned  in  the  contract,  and  this  action  was  brought  in 
consequence.     The  defendant  paid  money  into  Court. 

The  evidence  rejected  was,  that  at  the  tifbe  when  the 
contract  was  made  the  price  of  the  straps  was  discussed, 
and  that  it  was  stated  by  the  defendant  that  the  ordinary 
selling  price  was  2«.  lOcf.  per  set,  but  that,  in  consideration 
of  the  stipulation  as  to  time,  he  demanded  and  the  plaintifis 
agreed  to  pay  3«.  9d,  per  set,  being  an  additional  sum  of 
l\d.  per  set,  by  reason  of  the  contract  to  supply  within 
the  limited  time.  My  brother  Bramtoell  rejected  the 
evidence. 

Mr.  Karslake  obtained  a  rule  for  a  new  trial.  It  has 
been  argued,  and  two  objections  were  taken.  First,  that 
the  evidence  proposed  altered  the  written  contract.  This 
objection  was  not  taken  at  the  trial,  nor  did  my  brother 
Bramwell  at  all  advert  to  or  act  upon  it.  He  thinks  it  is 
not  well  founded,  and  I  concur  with  him ;  it  neither  con- 
tradicts or  alters  or  varies  the  written  contract;  it  only 
shews  how  the  price,  3*.  9d.,  was  made  up  by  the  parties, 
and  I  think  there  is  no  valid  objection  upon  this  ground. 
The  second  objection  was,  that  assuming  it  had  formed 
part  of  a  parol  contract  it  would  not  have  been  admissible. 
I  think  this  objection  also  not  tenable.  The  rule  of  law  is, 
that  the  jury  are  to  assess  damages ;  there  are  no  doubt 
certain  cases,  such  as  non-payment  of  money  upon  a  day 
certain,  non-delivery  of  goods  according  to  contract,  where 
the  goods  have  a  market  value,  and  probably  some  otherS| 
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where  there   is   a  conventional  measure  of  damages,  of       18G4. 

wludi  it  is  the  doty  of  the  Judge  to  inform  the  jury,  and 

if  ihey  disregard  his  direction  the  Court  would  probably  set 

ande  their  verdict ;  but  the  present  is  not  a  case  of  this 

tind,  and  there  is  no  doubt  the  jury  were  entided  to  give 

what  is  called  general  damages,  by  which  I  understand 

sodi  amount  of  damages  as  they  think  fit,  subject  to  this 

eoDtrol,  that  if  the  damages  be  clearly  unreasonable  and 

wrong  the  Court  above  will  afford  a  remedy  by  granting  a 

new  trial.       • 

Now,  I  think  the  evidence  rejected  was  admissible  upon 
two  grounds: — First,  I  think  the  plaintiff  had  a  right  to  lay 
before  the  jury  the  entire  transaction  and  the  whole  truth. 
If  the  contract  had  been  by  parol  I  cannot  understand 
how,  when  the  witness  came  to  state  the  negociations  as 
to  the  price,  and  that  Ss.  9d.  (so  much  above  the  market 
value)  was  agreed  to  be  given  because  of  the  limited  time 
for  the  delivery  of  the  straps,  that  he  could  be  stopped,  and 
prerented  from  giving  in  evidence  the  entire  transaction. 
I  am  Dot  aware  of  any  instance  where  such  a  thing  has 
been  done,  and,  in  my  opinion,  it  cannot  lawfully  be  done. 
Secondly:  I  think  the  evidence  material,  and  an  element 
far  the  consideration  of  the  jury — not  that  they  were 
bound  to  act  upon  it  if  they  thought  fit  not  to  do  so — but 
that  the  plaintiff  had  a  right  to  have  it  submitted  to  them 
for  their  consideration  in  assessing  the  damage.  If  a  man 
pays  a  sum  of  money  as  the  consideration  for  something  to 
be  done,  and  nothing  whatever  is  done,  so  that  in  technical 
language  the  consideration  wholly  fails,  as  a  general  rule 
he  may  bring  an  action  for  money  had  and  received,  and 
i^pcover  back  the  money  he  has  paid  as  a  debt  in  monies 
numbered,  or  he  may  at  his  option  bring  a  special  action 
opon  the  contract,  and  recover  back  the  money,  and  also 
images  for  the  breach.     The  form  of  action  cannot  affect 
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1864.  his  right  to  recover  back  the  money ;  but  if  the  conside- 
ration ha3  not  wholly  failed,  he  cannot  maintain  an  action 
as  for  money  had  and  received,  but  must  sue  upon  the 
contract.  Now,  in  the  present  case,  the  consideration  did 
not  wholly  fail,  and  the  plaintiff  could  not  (for  what  may 
be  called  a  technical  reason)  maintain  an  action  to  recover 
back  specifically  the  money  paid  by  him^  or  any  part  of  it, 
and  was  obliged  to  declare  specially ;  but  part  of  what  he 
contracted  for  has  wholly  failed,  viz.,  the  delivery  of  the 
straps  at  the  specified  times^  and  for  which  he  paid  an 
increased  price.  Now,  if  what  he  contracted  for  had 
wholly  failed,  he  could  have  proved  that  he  had  agreed  to 
pay,  and  had  paid,  the  whole  price.  And  I  cannot  under- 
stand why,  when  it  has  partially  failed,  he  cannot  prove 
that  it  has  so  failed,  and  that  he  had  paid  an  increased 
price  for  the  very  matter  in  respect  of  which  the  failure 
occurred.  It  seems  to  me  contrary  to  reason  and  good 
sense  to  hold  so.  There  is  no  authority  upon  the  point  of 
which  I  am  aware,  and  in  my  opinion  the  evidence  was 
admissible,  and  the  plaintiff  entitled  to  have  it  submitted 
to  the  jury. 

Several  instances  were  put  by  Mr.  Karshke  and  Mr.  H. 
James  in  the  argument,  which  I  think  received  no  satis- 
factory answer.  I  will  put  one  which  I  dare  say  is  not 
unusual.  A  man  requires  to  be  in  London  at  a  certain 
hour  on  a  particular  day,  and  for  a  reason,  it  may  be  of 
business  or  pleasure,  or  caprice,  desires  to  be  (say)  at 
Liverpool  at  a  certain  hour  on  the  same  day.  He  goes  to 
the  railway  station,  states  as  above  that  he  cannot  leave 
London  before  a  certain  hour,  and  inquires  if  he  can  be 
conveyed  to  Liverpool  so  as  to  be  there  at  the  hour  desired. 
He  is  answered  that  he  cannot  by  the  trains,  but  that  he 
can  by  a  special  train.  He  inquires  the  charge  and  ia 
told  it  is  the  ordinary  first  class  fare  and  a  sum  (say  10/.) 
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extra.    He  agreesy  and  pays  the  money.     The  special  train        1864. 

is  provided,  and  he  sets  off  by  it,  but  it  does  not  get  to 

Liverpool  at  the  stipulated  time,  but  arrives  at  the  same 

time  as  the  passenger  train  which  left  London  next  after 

he  did.    He  brings  an  action  against  the  railway  Company 

for  breach  of  their  contract.     Suppose  that  he  had  sustained 

DO  damage  which  the  law  will  recognise — that  his  object 

iw  mere  pleasure  or  caprice.     The  question  is,  can  he  by 

law  be  prevented  from  proving  the  contract  he  actually 

iDide,  and  that  he  paid  10/.  for  the  stipulation  as  to  time ; 

and  is  this  fact  to  be  kept  back  from  the  jury,  and  are  they 

to  be  absolutely  excluded  from  knowing  it  when  they  are 

called  upon  to  assess  the  damages  to  which  the  plaintiff 

is  entitled?    I  am  of  opinion  that  it  may  be  proved,  and 

the  jury  may  reasonably  and  properly  take  it  into  their 

consideration. 

I  have  had  the  advantage  of  reading  the  judgment  of  my 
brother  BramweU^  who  adheres  to  the  opinion  he  expressed 
at  the  trial  I  have  read  it  more  than  once.  I  do  not 
think  it  right  to  comment  or  reply  upon  it,  but  I  am  not 
convinced  by  it.  I  think  the  evidence  admissible  for  the 
two  reasons  I  have  stated,  both  of  which  are  affirmative. 

Bramwell,  B. — The  declaration  stated  a  contract  by 
the  defendants  to  supply  certain  goods  to  the  plaintiff  on  or 
before  a  day  certun,  and  alleged  as  a  breach  non-delivery 
by  that  day.  The  defendant  paid  money  into  Court ;  con- 
fening  therefore  the  contract,  the  breach,  and  that  the 
phuDtiff  was  entitled  to  damages  not  exceeding  the  sum  paid 
io.  At  the  trial,  the  plaintiff,  after  proving  some  trifling 
actual  damage,  proposed  to  shew  that  a  portion  of  the  price 
•greed  to  be  given  was  in  respect  of  the  defendants'  engage- 
nent  to  deliver  by  the  named  day.  The  plaintiff  was 
accordingly  asked  by  his  counsel  whether  that  was  so.    He    , 
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was  also  asked  what  was  the  market  price  of  the  article  at 

the  time  of  the  contract.     Both  questions  were  objected  to 

o.  and  overruled  by  me.     The  question  now  is,  was  I  right  ? 

OaSTIEB.  t     1.-     1     t 

i  thmk  I  was. 

The  contract  having  been  made  and  broken,  the  plaintiff 
was  entitled  to  damages.  It  seems  to  me  not  material  to 
decide  whether  the  right  expression  is  '*  damages  sustained 
by/'  "  loss  occasioned  by,"  or  "  compensation  for  the  breach 
of  contract,"  or  any  other  corresponding  expression.  He 
was  entitled  to  the  damages  described  by  some  such  phrase 
to  be  settled  by  a  jury  wiihin  certain  rules  of  law.  Now  it 
seems  to  me  not  only  true  as  a  proposition  of  law,  but 
plain  as  a  matter  of  fact,  that  such  damages  can  be  neither 
greater  nor  less  according  to  the  consideration  given  for 
the  undertaking  by  reason  of  the  breach  of  which  they 
have  occurred.  Whether  the  plaintiff  gave  nothing  or 
something  for  the  undertaking,  his  damages  must  be  the 
same.  It  seems  to  me  also  plain,  as  a  matter  of  law  and 
fact,  that  whether  the  time  appointed  was  the  same  the 
law  would  have  fixed  if  none  had  been  appointed,  viz.,  a 
reasonable  time,  or  was  before  it  or  after  it,  the  damages 
are  the  same.  If  there  had  been  no  consideration  for  any 
part  t)f  defendants'  promise,  but  the  obligation  was  under 
seal,  the  damages  would  be  the  same. 

It  seems  to  me  this  can  be  made  plain  thus: — Suppose  I 
had  admitted  the  evidence,  that  the  plaintiff  had  sworn  as 
suggested,  and  the  defendants  swore  the  contrary,  how  must  I 
have  directed  the  jury  ?  Not  that  it  was  no  matter  how  they 
decided  the  fact.  For,  if  so,  the  evidence  was  immaterial^ 
and  rightly  rejected.  Then  I  must  have  said,  give  greater 
damages  if  you  find  the  disputed  matter  for  the  plaintiff 
than  if  you  find  for  the  defendants.  Then  were  they  to 
give  the  true  damage  if  they  found  the  disputed  fact  for 
defendants,  and  more  than  the  true  if  they  found  it  for  the 


EASTEB  TERM^    27    VICT.  125 

plaintiff;  or  the  true  damage  if  they  found  for  plaintiff,  and 

len  than  the  true  if  they  found  for  defendants?     If  this 

qnestion  could  be  put  in  this  case^  I  do  not  see  why  it  could  9, 

Gastleb. 

not  in  every  case  where  there  is  a  day  named  for  the  delivery 
of  goods;  for  it  might  always  be  said  that  a  part  of  what 
induced  the  price  agreed  was  the  obligation  to  deliver  on  a 
fixed  day.     Nor  do  I  see  why  a  seller  should  not  be  at 
Kberty  to  shew  the  day  named  was  longer  than  a  reasonable 
dme,  and  so  argue  for  a  diminution  of  damages.    Nor  do  I 
tee  why  in  every  case  there  should  not  be  a  similar  inquiry, 
e.  g^  bow  much  of  the  price  was  for  a  warranty,  and  so 
finth.    Further,  what  does  the  buyer  get  by  the  appoint- 
ment of  a  day  named?     He  gets  the  same  or  a  different 
time  to  what  the  law  would  appoint,  viz.,  a  reasonable  time. 
If  it  is  the  same,  is  he  to  have  different  damages  ?     If  it  is 
earlier,  is  he  to  have  damages  according  as  it  is  more  or 
less  early  ?     Could  it  be  a  right  direction  to  a  jury  to  say, 
"If  you  think  part  of  the  consideration  was  for  an  early 
day,  and  that  day  a  month  earlier  than  a  reasonable  time, 
then  one  amount  of  damage ;  but  if  not  for  an  earlier  day, 
then  a  reasonable  time,  or  only  three  weeks,  or  two  or  one 
or  a  day  less,  then  give  some  other  amount  ?  The  plaintiff's 
counsel  asked  with  great  earnestness,   *Ms  a  plaintiff  to 
recover  none  but  damages  in  money  numbered.**    Nobody 
has  said  that  is  the  law,  it  is  not.    But  whether  it  is  or  not, 
tke  objection  here  is  that  the  evidence  proposed  has  no 
relevancy  to  any  damages  recoverable  in  law  or  reason  ? 

Another  matter  urged  was,  that  the  consideration  had 
iailed  for  this  part  of  the  price.  They  get  into  a  difficulty 
here,  for  they  separate  by  parol  one  written  contract  into 
two.  But  the  consideration  has  not  failed.  In  the  first 
place,  ail  that  is  undertaken  on  one  side  is  the  consideration 
for  all  that  is  undertaken  on  the  other.  The  parties  may 
form  their  contract  on  the  same  basis  or  on  different.     The 
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plaintiff  might  offer  a  price  in  which  he  said  so  much  was 
for  expedition   money;    the  defendants  might  think  the 
V.  promise  for  expedition  worth  that  money,   or  they  may 

think  it  worth  less  or  more,  and  the  article  to  be  delivered 
worth  more  or  less.  But  when  the  contract  is  made,  all  on 
one  side  is  the  consideration  for  all  on  the  other.  But  the 
consideration  has  in  no  sense  failed.  The  plaintiff  is  not 
suing  for  money  had  and  received.  He  obviously  could 
not  He  is  treating  the  contract  as  subsisting,  and  seeking 
to  recover  damages  for  breaches  of  it  of  various  intensity 
in  reference  to  different  parcels^  some  probably  delivered  in 
tiroe^  or,  at  all  events,  in  a  time  shorter  than  a  reasonable 
time. 

The  only  plausible  way  in  which  the  case  can  be  put,  as 
I  think,  is  to  say  that  the  evidence  proposed  would  go,  not 
to  increase  damages,  but  to  shew  what  they  were.  This 
was  not  argued  at  the  trial ;  but,  if  well  founded,  it  shevi^ 
the  evidence  was  admissible,  that  I  was  wrong,  and  that  the 
rule  should  be  absolute.  I  am  of  opinion  that  it  is  ill 
founded.  Where  a  contract  is  capable  of  a  breach  neither 
greater  nor  less,  the  consideration  given  for  the  contract 
may  be  some  criterion  of  the  damage ;  as  if  1000/.  were 
given  for  a  promise  of  marriage.  But  where  the  contract 
may  be  broken  to  a  greater  or  less  extent,  with  more  or  less 
intensity,  and  with  more  or  less  damage,  the  consideration 
is  no  criterion  of  their  amount  Here  the  goods  might 
have  been  delivered  one  day,  two  days,  a  week,  a  month,  a 
year  after  the  appointed  time,  or  not  at  all ;  prices  might 
fluctuate,  the  damages  might  vary  from  a  hundred  causes 
from  a  penny  to  a  pound  for  each  article ;  how  then  can  the 
price  given  ior  the  named  day  be  a  criterion  of  the  damage 
sustained  by  a  breach  to  deliver  on  that  day  ? 

This  introduces  another  remark  to  shew  the  consideration 
has  not  failed,  viz.,  the  contract  remains,  and  the  right  to 
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sae  OQ  it  and  to  recover  large  damages  if  tbey  are  proved. 
Take  the  case  put  by  Mr.  Karslake,  a  bargain  for  a  horse, 
and  60/.  extra  given  for  a  warranty  the  horse  will  go  to 
Windsor  in  an  hour, — it  does  not,  but  docs  it  in  sixty-one 
mioutesy  is  the  whole  5021  to  be  got  back  ?  Certainly  not 
If  less,  how  is  the  price  a  criterion  of  how  much  less  ?  Can 
you  say  an  average  horse  could  go  in  three  hours  ?  The 
fint  price  named  was  for  an  average  horse,  the  50L  for  two 
hoQis  of  extra  speed,  and  so  each  minute  is  worth  Ss.  Aid. 
I  am  of  opinion  this  rule  should  be  discharged. 

Pollock,  C.  B. — In  this  case  the  immediate  question 
before  the  Court  is,  whether  certain  evidence  was  properly 
rejected;  but  that  question  involves  also  another,  viz.,  what 
damages  can  be  claimed  on  the  breach  of  a  contract  to 
deliver  goods  upon  the  non-delivery  of  them  ? 

My  brother  Martin  has  so  clearly  and  fully  stated  the 
£Kt8  of  the  case  that  it  is  unnecessary  for  me  to  restate 
tliem,  in  order  to  refer  to  them. 

I  cannot  say  the  question  is  free  from  doubt,  but  in  my 
(^ioion  my  brother  Bramwell  was  right  in  rejecting  the 
evidence,  which  ought  in  no  respect  to  have  influenced  the 
jury  dther  as  to  the  verdict  or  as  to  the  amount  of  the 
damages,  and  therefore  was  irrelevant  as  being  beside  any 
question  in  the  cause. 

It  appears  to  me  that  the  mistake  (if  it  be  one)  of  the 
aigament  in  support  of  the  rule  arises  out  of  not  dis- 
tinguishing accurately  between  a  contract  and  the  motives 
or  inducements  which  led  to  the  making  of  a  contract. 
When  a  contract  is  broken  and  an  action  is  brought  for 
damages,  the  heads  of  damage  are  matter  of  law  for  the 
Court ;  the  amount  of  damage  under  each  head  is  matter 
of  hd  for  the  jury.  And  I  think  the  heads  of  damage 
most  be  determined  by  the  contract  itself  as  finally  agreed 


Oastleb. 


Bradt 
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1864.        upon  between  the  parties  and  put  into  writing  (as  it  was  in 

this  case),  and  cannot  turn  upon  any  conversation  which 

9.  may  disclose  the  grounds  upon  which  one  or  both  of  the 

Oastleb.  ,  - 

parties  assented  to  the  contract^but  which  form  no  part  of 

the  contract  itself.     To  allow  a  previous  conversation  .to 

affect  the  damages  is  really  to  allow  parol  evidence  to  be 

given  to  alter  the  effect  of  the  contract. 

If  A.  agrees  to  buy  goods  of  B.  at  a  certain  price^  and 
part  of  the  contract  be  that  if  they  are  delivered  before  a 
certain  day  A.  will  pay  an  additional  sum  of  money,  B. 
cannot  claim  that  sum  unless  he  has  complied  with  the 
contract  and  delivered  the  goods  before  the  day ;  so  if  the 
price  of  the  goods  and  the  sum  of  money  were  paid  to  B« 
beforehand  for  B.'s  convenience,  and  the  goods  were  not 
delivered  before  the  day,  A.  might  recover  back  that  sum, 
the  consideration  failing  upon  which  it  was  paid.  And  the 
reason  of  this  is,  that  the  parties  had  bargained  and  agreed 
in  such  a  manner  that  the  legal  result  is  as  above  stated. 
But  I  think  a  conversation  between  the  parties  which  may 
disclose  the  motives  under  which  they  were  acting,  or  one 
of  them  supposed  he  was  acting,  cannot  have  the  same 
effect ;  the  contract  must  be  judged  of  and  determined  by 
the  writing  if  there  be  one,  and  by  nothing  else,  and  the 
heads  of  damage  are  to  be  determined  from  the  contract 
itself,  and  not  from  preceding  conversations  about  which 
there  may  be  a  dispute. 

It  throws,  I  think,  some  light  on  the  present  question  to 
consider  the  converse  of  it.  Suppose  that  the  effect  of  the  con- 
versation were,  that  instead  of  a  higher  price  being  given  in 
consideration  of  an  earlier  delivery,  a  lower  price  were  taken 
in  consideration  of  a  later  delivery,  would  less  damages  be 
recoverable  on  a  failure  to  deliver  ?  I  think  not.  The  buyer 
of  goods  under  a  general  contract  for  the  sale  of  them,  with 
or  without  reference  to  a  particular  time  of  delivery,   is 
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endded  to  damages  with  reference  to  the  market  price  of  the 
pods  at  the  time  the  contract  is  broken,  and  I  think  he  is 
not  entitled  to  more  or  to  less  on  account  of  the  manner 
in  which  the  parties  agreed  about  the  price,  unless  that  is 

disdosed  in  the  contract  and  made  a  part  of  it. 
For  these  reasons  I  agree  with  my  brother  BramweU, 

dut  die  rale  ought  to  be  discharged.    I  may  add  that  my 

hrodier  CkanneU  agrees  with  the  judgment  I  have  just 

reid. 

Rule  discharged 
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Phillip  Pefpiatt  and  Mart  Ann  Pbppiatt  his  Wife       ^^  ^• 

V.  James  Smith. 


T 


HIS  was  an  action  for  allefled  nediirence  on  the  part  of  in  an  action 
uie  defendant  in  leaving  the  trap  of  his  cellar  in  a  dangerous  the  plaintiff 

.  .    .  by  the  alleged 

coodiUon,  whereby  the  female  plaintiff  was  injured^  and  negligence  of 

miscarried.      The  defendant  pleaded  :   not  guilty.      An  the  Court  will 

apidication  had  been  made  ioChannelly  B.,  at  Chambers,  for  ^^J^^torim 

an  order  to  admmister  to  the  plaintiff  the  following  interro-  ^^  ^^^' 

gatories :—  plaintiff  as  to 

the  circum- 

1.  Where  do  you  live,  and  do  you  occupy  a  house  or  rent  stances  under 
a  room  or  rooms,  and  what  rent  do  you  pay  ?  accident  hap- 

2.  What  is  the  male  pUdntiff's  occupation,  and  if  employed  extent  of  in- 
by  a  master,  who,  by  name  and  address  is  the  master  ?  "^^^cal  at- 

3.  When,  and  at  what  time  of  the  day  or  night,  did  the  ^"j^rCft. 
alleged  accident  declared  on  in  this  action  occur? 

i«  Who,  by  name  and  address,  was  present  or  in  the 
company  of  the  female  plaintiff  when  the  alleged  accident 
happened? 

5.  Was  the  plate  of  the  coal-trap  mentioned  in  the  de- 

VOU  IIL— H.  &  C  K  EXCH, 
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1864.        claration  broken^  or  was  it  off  the  opening  in  the  pavement 
when  the  alleged  accident  occurred  ? 

6.  How  did  the  alleged  accident  happen  ? 

7.  Was  the  pavement,  by  reason  of  the  weather,  on  the 
9th  of  January  last,  wet  and  slippery,  or  was  it  frosty  and 
slippery,  or  in  what  kind  of  state  was  the  foot  pavement 
generally  in  on  the  said  9th  of  January,  when  the  said 
alleged  accident  happened? 

8.  Was  any  complaint  made  by  you,  or  either  of  yoo,  at 
the  time  of  the  alleged  accident,  to  the  defendant? 

9.  Was  the  female  plaintiff  confined  to  her  bed  by  reason 
of  the  alleged  accident;  if  yea,  state  from  what  time  to 
what  time  ? 

IQ.  For  how  long  a  period  had  the  female  plaintiff  been 
pregnant  at  the  time  of  the  alleged  miscarriage,  and  on 
what  day  did  the  said  miscarriage  happen  ? 

11.  Who,  if  any,  medical  man  attended  the  female  plain- 
tiff at  the  time  of  the  alleged  miscarriage? 

12.  Who,  by  name  and  address,  was  the  alleged  midwife 
who  attended  the  female  plaintiff  at  the  time  of  the  alleged 
miscarriage,  and  for  how  long  a  period  did  she  attend  upon 
her,  and  what  sum  of  money,  if  any,  was  paid  for  such 
attendance  ? 

13.  How  long  did  Mr.  Baker,  the  chemist,  attend  upon 
the  female  plaintiff;  and  what  sum  of  money,  if  any,  was 
paid  him  for  his  attendances  and  medicines? 

14.  On  what  day,  month  and  year,  did  Dr.  Coghlan  first 
attend  the  female  plaintiff,  and  how  frequently  has  he  seen 
her  since  up  to  the  date  of  administering  this  interrogatory? 

15.  Did  Dr.  Coghlan  attend  at  the  residence  of  the 
plaintiffs,  or  did  the  female  plaintiff  wait  upon  Dr.  Coghlan 
at  his  house  ? 

]  6.  Did  Dr.  Coghlan  prescribe  for  the  female  plaintiff, 
or  did  he  supply  her  with  medicines? 
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17.  If  Dr.  CogUao  has  only  prescribed  for  the  plaintiff, 
»bat  was  the  prescription  ?     Set  forth  the  same,  and  all  of 

* 

them  if  more  than  one  ? 

18.  Who  was  the  chemist,  by  name  and  address,  who 
made  up  the  prescription  or  prescriptions,  if  any,  and  how 
freqnendj  has  it  been  made  up,  and  what  has  been  paid 
cidi  time  op  to  the  time  of  administering  this  interrc^tory  ? 

19.  Has  Dr.  Coghlan  been  paid  any  fees  or  charges  up 
to  the  time  of  administering  this  interrogatory ;  if  yea,  state 
when  the  payment  or  payments  was  or  were  made,  and 
the  amoQDt  or  amoonts  pud? 

20.  Did  you  consult  with  Dr.  Coghlan^  of  your  own  ac- 
cord, or  act  upon  advice,  and  if  upon  advice,  upon  whose 
advice,  by  name  and  address? 

21.  Did  the  accident  injure  the  leg,  or  take  off  any  skin, 
or  how  otherwise;  what  part  of  the  body  was  bruised, 
iojared  or  affected  ? 

The  learned  Judge  at  Chambers  having  refused  to  make 
an  Older, 

Gifflard  now  moved  for  a  rule  calling  on  the  plaintifis  to 
diew  cause  why  the  defendant  should  not  be  at  liberty  to 
sdminister  to  thera  th^  above  interrogatories. — The  inter- 
rogatories are  necessary  to  enable  the  defendant  to  establish 
his  defence.  [Martiny  B. — The  facts  sought  to  be  elicited 
ban  part  of  the  plaintiffs'  case.]  They  are  not  the  less  a 
put  of  the  defendant's  case  because  they  form  a  part  of  the 
plaintiffii'.  Under  the  plea  of  "  not  guilty,''  the  defendant 
may  diew  that  the  female  plaintiff  contributed  to  the  injury 
by  her  own  negligence.  If  the  plaintiffs  are  witnesses  at  the 
trial,  they  will  be  bound  to  answer  these  questions.  In  Bart^ 
Idi  V.  Lewis  (a),  fViUeSy  J.,  observed  that  the  party  interro- 
gsted  is,  by  the  very  terms  of  the  5 1st  section  of  the  Common 

(a)  12  C.  B.,  N.  S.  249. 
K  2 
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Law  Procedare  Act,  1854,  placed  in  the  position  of  a  wit- 
ness. [Martin,  B. — The  defendant  is  seeking  to  compel  the 
plaintiffs  to  tell  on  paper  their  version  of  the  transaction. 
The  defendant  might  have  taken  out  a  summons  for  par- 
ticulars of  the  time  when  the  accident  occurred,  but  be  has 
no  right  to  interrogate  the  plaintifis  as  to  the  condition  of 
the  coal -trap.]  A  party  is  entitled  to  interrogate  as  to  any 
matter  which  is  the  sutiject  of  cross-examination.  [Martin, 
B.— I  cannot  accede  to  that.] 


Per  Curiam  (a). — We  are  all  of  opinion  that  the  inter- 
rogatories ought  not  to  be  allowed. 

Rule  refused. 

(a)  Martin^  B.,  BramweU^  B.,  and  PigoU^  B. 


May  6.  TlIE  OlDHAM^  BuiLDING   AND   MANUFACTURING   CoMPANT 

(Limited)  v.  Heald. 

^geTJ^lS  DoJfDESWELL,  on  the  28th  of  April,  obtained  a 
JiJ)drto°t^^  rule  calling  on  the  defendant  to  shew  cause  why  the  plain- 
defcDdant,  at    tifis  should  not  recover  their  costs  in  this  action. 

a  place  within 

twenty  miles         It  appeared  from  the  affidavits  that  the  action  wasbroueht 

of  the  defend-  .  . 

ant'sresi-  for  goods  sold  and  delivered.  The  defendant  paid  into 
principal,  a  Court  6/1^  which  the  plain li0s  accepted  in  satisfaction  of 
"i^pany,  who  ^^^^^  claim.  The  defendant  dwelt  and  carried  on  his  busi* 
b^n^s^at^a^  ness  at  Sabden,  near  Whalley,  in  Lancashire^  and  within 
San  twenty  ^^  jurisdiction  of  the  Lancashire  County  Court  holden 
miles  from  the  at  Clitheroe.     The  plaintiffs,  who  were  a  registered  Joint 

Qeienoant  s 

residence,         Stock  Company,  had  their  only  place  of  business  at  Old- 
ened the  de- 
fendant in  a 


superior  Court  and  recovered  6/. — Held,  that  the  Court  had  concurrent  jurisdiction  irith 

Aat 
were  entitled  to  their  costs. 


the  County  Court  under  the  128th  section  of  the  9  &  10  Vict.  c.  95,  and  wat  the  plaintiflb 


Applications  in  the  nature  of  appeal  from  the  decision  of  a  Judge  at  Chambem  may  be 
made  at  any  time  within  the  ensuing  Term. 


Com PANT 

V. 

Heald. 
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bam,  which  is  distant  more  than  twenty  miles  from  the 
defendant's  residence.     The  goods  were  sold  at  Darwen.  in 

T         !-•       i_     m*  r-i  '  .    .  Oldham 

liuicBshire,  by  Messrs.  Gnme,  as  commission  agents  of  the  Buildiko 
pbuotifi,  and  they  delivered  an  invoice,  headed  **  Darwen, 
Jiooaiy,  1864.— Mr.  H.  Heald  to  R.  and  J.  Grime.**  Dar- 
w^  b  within  twenty  miles  of  the  defendant's  residence 
ind  18  within  the  jurisdiction  of  the  Lancashire  County 
Court  holden  at  Blackburn. 

On  the  4th  of  April  an  application  was  made  to  Melbr,  J., 
at  Chambers,  for  an  order  that  the  plaintifis  recover  their 
costs,  on  the  grounds^  first  that  the  defendant  dwelt  more 
than  twenty  miles  from  Oldham,  where  the  plaintiffs  car- 
ried on  their  business ;  and,  secondly,  that  the  cause  of 
action  did  not  arise  in  the  County  Court  district  where  the 
defendant  dwelt  and  carried  on  his  business.  On  the  first 
point,  the  learned  Judge  was  of  opinion  that  the  fact  that 
Darwen  was  within  twenty  miles  of  Sabden,  where  the 
<lefendant  dwelt,  was  an  answer  to  the  application,  since, 
for  this  purpose,  Darwen  must  be  considered  the  plaintiffs' 
place  of  business.  On  the  other  point  the  learned  Judge 
vas  of  opinion  that  the  aflSdavit  was  defective,  and  dis- 
missed the  summons. 

On  the  8th  of  April,  another  application  was  made  to 
MeOoTf  J.,  and  the  affidavit  in  support  of  it  stated,  **  that  the 
caose  of  acUon  did  not  arise  wholly,  or  in  some  or  any 
material  part,  within  the  jurisdiction  -of  the  Lancashire 
County  Court  holden  at  Clitheroe.'*  The  learned  Judge 
refused  an  order  on  the  ground  that  the  matter  had  been 
*bcady  disposed  of,  whereupon  the  present  rule  was 
obtained;  against  wluch 

Kmplay  shewed  cause. — The  plaintiffs  carried  on  their 
bosiness  for  the  purposes  of  this  action  at  Darwen,  which  is 
within  twenty  miles  of  the  defendants  residence.     The  9  & 


Compaut 

V. 
HXALD. 
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1864.  ^^  YicU  c.  95,  s.  128,  does  not  apply  to  cases  where  an 
^'-^'''^^  unknown  principal,  residing  more  than  twenty  miles  from 
Building  the  defendant's  residence,  comes  forward  and  avails  him- 
self of  a  sale  made  by  his  agent  at  a  place  within  twenty 
miles  of  the  defendant's  residence.  By  bringing  this  action 
the  plaintifis  have  adopted  the  act  of  their  agent  and  treated 
his  place  of  residence  as  their  own.  Moreover,  this  rule, 
which  is  in  the  nature  of  an  appeal  from  the  decision  of. 
MeUor,  J.,  was  not  obtained  until  nearly  three  weeks  after 
his  decision,  and  is  therefore  too  late. 

DowdeswelU  in  support  of  the  rule. — First,  applications 
in  the  nature  of  an  appeal  from  the  decision  of  a  Judge  at 
Chambers  may  be  made  at  any  time  within  the  term  next 
after  such  decision :  Meredith  v.  Gittins  (a). — Secondly,  this 
is  a  case  of  concurrent  jurisdiction.  Though  the  invoice 
was  in  the  name  of  the  agent,  the  defendant  does  not  deny 
that  he  was  aware  that  the  goods  belonged  to  the  plaintifis. 
If  the  agent  had  sued,  the  defendant  might  have  defeated 
the  action  by  shewing  that  the  goods  were  sold  on  behalf  of 
the  plaintifis.  IBramwell,  B. — We  must  see  who  is  the  plain- 
tiff on  the  record,  and  if  he  dwelt  more  than  twenty  miles 
from  the  defendant ;  the  equities  of  the  case  cannot  be  gone 
into.]  A  corporation  *'  dwells,"  within  the  meaning  of  the 
9  &  10  Vict.  c.  95,  s.  128,  at  the  place  where  it  carries  on 
its  general  business :  Adams  v.  The  Great  Western  Rail- 
way  Company  (^),  Brawn  v.  The  London  and  North  Western 
Railway  Company  (c) ;  and  Corbett  v.  The  General  Steam 
Navigation  Company  (d)  is  an  express  authority  that  the 
plaintiffs  do  not  carry  on  their  business  at  Darwen,  where 
their  agent  resides,  but  at  Oldham,  which  is  more  than 
twenty  miles  from  the  defendant's  residence. 

(a)  18  Q.  B.  257.  (c)  4  B.  &  S.  326. 

(b)  6  H.  &  N.  404.  (cO  4  H.  &  N.  482. 
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Mabtin,  B.-^I  am  of  Opinion  that  the  argument  for  the 
inUflb  is  right,  and  that  the  rale  must  be  absolute. 
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Bkamwbll^  B. — I  am  entirely  of  the  same  opinion. 

Pmott,  B. — I  concur  in  opinion,  but  think  it  better,  in 
casesof  concurrent  jurisdiction,  that  it  should  be  left  to  the 
diacretion  of  the  Judge  as  to  making  an  order  for  costs. 

Rule  absolute. 


1864. 

Oldham 
Building 

COMPANT. 
V. 

Hbald. 


Stbwart  V.  The  London  anp  North  Western 

Railway  Company. 


AprUld, 


i.  HE  first  count  of  the  declaration  stated  that  the  plaintiff  coS^T 
became  and  was  received  by  the  defendants  as  a  passenger  issued  ex^- 
00  the  defendants'  railway,  to  be  carried  and  conveyed  by  reduced  prices^ 

!  .  .         "subject  to 

the  defendants  together  with  his  luggage,  the  same  being  the  conditiona 

his  ordinary  luggage,  from  Liverpool  to  London,  and  from  the  Ck>iDpaDy'8 

thence  back  to  Liverpool,  by  a  certain  train  each  way  of  cursion  billB." 

the  defendants,  for  reward  to  them  in  that  behalf,  the  said  SnJd^^'" 

loggs^  to  be  delivered  by  the  defendants  to  the  plaintiff  at  ^l^^ 

Ia?erpool  aforesaid  upon  his  return  and  arrival  there  by  J^d^reoibs. 

^  ir  ''    free  aipassen- 

the  said  train  from  London  to  Liverpool.   And  the  plaintiff  ger^soum 
says  that  the  defendants  did  not  carry  and  convey  the  said  that  a  pur- 
li^gage  to  Liverpool  aforesaid  and  deliver  the  same  there  of  these 
to  the  plaintiff  on  his  arrival  there  by  the  said  last  men-  had^the  means 
tioned  train,  and  the  same  remains  and  still  is  undelivered  ^ut^d  no^  in 
to  him,  although  all  things  happened  and  existed  necessary  ^^^^^ion 
to  entitle  the  plaintiff  to  have  the  same  carried  and  con-  could  not  re- 

*"  cover  for  the 

loss  during 
^e  transit  of  his  personal  lugpage  (under  60  lbs.),  though  properly  addressed,  and  although 
n«  was  not  allowed  to  retain  it  under  his  personal  control. 
Bdi,  also,  that  the  17  &  18  Vict.  c.  31,  s.  7,  did  not  apply. 
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1864.       veyed  and  delivered  as  aforesaid,  and  thereby  the  plaintiff 

^^ZI^^      ^^8  wholly  lost  and  been  deprived  of  his  said  luggage. 

V.  There  was  also  a  count  in  trover. 

LoKDoir  _.- 

AMD  NoETH        Pleas :  First,  to  first  count— That  the  defendants  did  not 

Wbstjerh 
Kailwat  Co.   contract  with  the  plaintiffs  as  therein  alleged. 

Second,  to  first  count.— That  the  plaintiff  did  not  become 
nor  was  he  received  by  the  defendants  as  a  passenger  on  the 
defendants'  railway  to  be  carried  and  conveyed  together 
with  his  said  luggage  as  in  the  first  count  mentioned,  upon 
the  terms  or  in  the  manner  in  the  said  first  count  in  that 
behalf  alleged. 

Third,  to  first  count.— The  defendants  deny  the  breach 
of  contract  therein  alleged,  and  say  that  they  are  not  (^Ity 
of  the  same. 

Fourth,  to  the  residue  of  the  declaration. — Not  guilty. 

Issues  thereon. 

At  the  trial,  at  the  Court  of  Passage  of  the  borough  of 
Liverpool,  before  the  Assessor,  the  following  facts  appeared: 
— The  plaintiff,  in  September,  1862,  purchased  at  the 
oflSces  of  one  Marcus  in  Liverpool  a  first  class  return 
excursion  ticket,  from  Liverpool  to  London  and  back,  at 
the  price  of  17 s.  6d.  Marcus  was  the  agent  employed  by 
the  North  Western  Railway  Company  to  superintend  the 
arrangements  of  these  excursion  trains.  The  ticket  was 
headed  "L.  &  N.  W.  Railway,  Marcus  Trains,  1862.''  On 
the  front  of  the  ticket  were  printed  the  words  **  Ticket  as 
per  bill,^  and  on  the  back  *'  This  ticket  is  issued  subject  to 
the  conditions  contained  in  the  Company's  time  and  excur- 
sion bills,  and  if  used  for  any  other  train  or  station  the 
ticket  will  be  forfeited  and  the  full  fare  charged."  The 
bills  to  which  the  ticket  referred  specified  the  days  and 
hours  for  the  departure  and  return  of  these  excursion  trains, 
and  contained  amongst  other  notices,  the  following: — **  Lug« 
gage  under  60lbs.  free  at  passenger's  own  risk."    One  of  these 
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small  bills  was  usually  issued  along  with  this  ticket,  but  the 
plaintiff  swore  that  he  received  no  bill  when  be  obtained      ^ 
his  ticket  and  that  he  was  not  aware  what  these  bills  con-      ,   ^• 

LOMOON 

tained.  He  admitted  however,  that  he  had  seen  some  lanre    akd  Noeth 
bills  posted  up  at  the  railway  station,  which  contained  the   Railwat  Ca 
general  arrangement  of  these  trains,  and  referred  for  fiu*ther 
particulars  to  the  small  bills. 

On  the  plaintiff's  arrival  at  the  London  station  for  the 
letaro  journey,  his  portmanteau  (under  60  lbs.),  marked  with 
his  name  and  address,  and  containing  ordinary  wearing 
ipparel,  was  taken  from  a  cab  and  carried  to  the  platform, 
bj  a  porter  in  the  service  of  the  Railway  Company.  The 
plaintiff  expressed  a  wish  to  take  his  portmanteau  in  the 
carriage  in  which  he  travelled,  but  the  porter  told  him  it 
coQJd  not  go  there,  and  took  it  to  the  luggage  van.  The 
portmanteau  was  lost  on  the  journey. 

The  learned  Assessor,  having  left  to  the  jury  the  question 
whether  the  plaintiff  had  seen  the  small  bills,  which  they 
answered  in  the  negative,  directed  a  verdict  to  be  entered 
ibr  the  defendants,  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  39/.  14«.  (the  damages  assessed  con- 
tingently by  the  jury),  if,  upon  the  facts  proved,  the  plaintiff 
was  entided  to  recover,  with  power  to  the  Court  to  draw 
inferences  of  fitct. 

Brett  (72.  G.  Williams  with  him)  now  moved  accordingly. 
-^First,  the  defendants  are  liable  as  common  carriers,  since 
the  plamtiff  had  no  notice  of  the  condition  that  the  luggage 
was  to  be  at  his  risk.  [PoUochf  C.  B. — Is  there  any  authority 
that  railway  Companies  incur  the  responsibility  of  com- 
mon carriers  in  respect  of  passengers*  luggage  ?]  Richards 
V.  Th$  London^  Brighton  and  South  Coast  Railway  Com- 
ffng  {a)  is  a  direct  authority  for  that  proposition.    In 

(a)  7  C.  B.  S39. 
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1864i. 

Stewart 

t;. 
LoNDOir 

▲ND  NORTB 

Wkstirh 
Bailwat  Co. 


Story  on  Bailments^  §  499,  it  is  said : — *<  The  doctrine  seems 
DOW  firmly  established  both  in  England  and  America,  that  the 
responsibility  of  coach  proprietors,  carrying  passengers,  with 
their  baggage,  stands  as  to  their  baggage  upon  the  ordinary 
footing  of  common  carriers."  On  principle  it  can  make  no 
difference  whether  a  passenger  does,  or  does  not,  travel  in 
the  same  train  with  his  luggage,  if  he  b  not  allowed  to 
have  it  under  his  personal  controul. — Secondly,  notice  of 
the  condition  in  the  bills  is  no  answer  to  this  action.  The 
facts  shew  negligence  in  the  railway  Company's  servants* 
The  7th  section  of  the  Railway  and  Canal  Traffic  Act 
(17  &  18  Vict,  c  31}  applies.  Either  the  condition  that  the 
lugg<^  should  be  at  tlie  passenger's  risk  was  not  meant 
to  exempt  the  railway  Company  from  responsibility  for 
negligence,  or,  if  meant  to  do  so,  it  was  unreasonable. 
Again,  there  was  no  signed  contract.  Passengers'  luggage 
is  within  the  scope  of  the  Act,  since  the  definition  of 
'*  traffic*'  in  the  first  section  expressly  includes  it. — Thirdly, 
the  railway  Company,  being  bound  by  their  Act  of  Parlia- 
ment to  take  a  certain  quantity  of  luggage  along  with  each 
passenger,  cannot  restrict  their  responsibility  for  its  safe 
custody  by  notice  (a). 

As  to  the  count  in  trover,  the  misdelivery  of  luggage  la 
evidence  of  a  conversion :  fVi/ld  v.  Pickford  (4).  [Pollock^ 
C.  B. — If  there  is  no  liability  the  form  of  action  is  imma- 
terial.] 


Pollock,  C.  B. — We  are  all  of  opinion  that  this  case  is 
not  within  the  Railway  and  Canal  Traffic  Act.  As  to  the 
finding  of  the  jury  that  the  plaintiff  was  not  aware  of  the 
contents  of  the  time  bills,  the  rule  applies,  that  a  person  must 
be  presumed  to  know  what  he  has  the  means  of  knowing, 


(a)  But  see  5  &  6  AVm.  4, 
c.  cvii.,  8.  169. 


Qi)  8  M.  &  W.  443. 
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whether  he  avails  himself  of  those  means  or  not.     Here  we 

mint  presume  that  the  plaintiff  read  the  ticket  and  did  not 

choose  to  coDsalt  the  bills  to  which  the  ticket  referred.       ,   «• 

.  London 

The  fiuilt  was  his.  not  the  railway  Company's.     The  bilk    ^^  North 

WssTKaN 

diew  the  terms  on  which  the  railway  Company  run  these   Bailwat  Co. 

qtecial  trains,  and  specify  the  days  and  hours  for  departure 

md  return.     One  condition  in  the  bilk  is: — ^'Luggage 

under  60  lbs.  free  at  passenger's  own  risk.*'     When  luggage 

ii  sent  to  be  carried  as  goods  in  the  ordinary  way,  under 

the  custom  of  England,  the  case  is  different.     But  here,  if 

the  pluDtiff  was  ignorant  of  the  special  terms,  his  ignorance 

was  of  his  own  creation.     He  says  in  effect,  **  I  assent  to 

joor  terms  whatever  they  may  be."    Under  these  circum- 

ittooes  I  think  that  he  has  taken  the  rkk  himself  and  that 

the  railway  Company  is  not  liable  for  the  loss  of  his  lug- 

Pge- 
If  iodeed  the  question  were,  whether  at  common  law  a 

earner  is  under  the  same  responsibility  in  respect  of  pas- 

lenger's  luggage  as  in  respect  of  goods,  I  should  think  he  is 

not     The  case  of  Richards  v.  ITie  London^  Brighton  and 

SomA  Coast  Railway  (a)  has  been  cited  in  support  of  that 

pn^K)Bition.     But  I  am  not  convinced  by  that  case.     The 

attentioD  of  the  Court  of  Common  Pleas  was  not  drawn  to 

the  distinction  which  exkts.     And  although  a  passage  has 

been  cited  from  Story  on  Bailments  to  the  same  effect,  I 

letam  the  opinion  that  a  carrier  undertakes  no  respon-    . 

Ability  in  respect  of  the  luggage  of  a  passenger  beyond  that 

which  he  undertakes  in  respect  of  the  passenger  himself. 

Bramwell,  B. — I  also  think  that  a  rule  should  be  refused. 
It  appears  that  the  plaintiff  took  a  ticket,  on  the  back  of 
which  there  was  a  printed  notice  that  it  was  issued  subject 
to  the  conditions  contained  in  the  railway  Company^s  bills. 

(a)  7  C.  B.  839. 
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1864.        First,  he  says,  <<  I  did  not  know  what  was  on  the  ticket,^ 

^'^'^^^^      thus  claimim;  the  benefit  of  his  own  carelessness  in  not 
Stbwaet  ... 

V.  reading   it«     It  is  enough  that  he  had   the  opportunity. 

AND  North    The  ticket  gave  him  notice  that  there  was  something  to  be 

Bailwat  Co.   inquired  into,  which  if  he  had  chosen  to  inquire  he  could 

easily  have  ascertained.     There  was  thus  a  plain  bargain 

entered  into,  by  virtue  of  which  the  plaintiff  obtained  his 

ticket  at  about  one-fourth  of  the  ordinary  fare,  and  for  this 

accommodation  he  was  content  to  take  the  risk  of  his  luggagis 

on  himself.     How  then  can   he  now  seek   to  make  the 

defendants  liable  for  his  loss? 

The  case  of  Richards  v.  The  London^  Brighton  and  South 
Coast  Railway  Company  (a)  was  cited  by  the  plaintiff's 
counsel  for  the  purpose  of  shewing  that  the  ordinary  liability 
of  railway  Companies  in  respect  of  passenger's  luggage  is 
that  of  common  carriers.  That  certainly  appears  to  have 
been  a  hard  case.  The  luggage  was  a  lady's  dressing  case; 
it  was  not  delivered  into  the  defendant's  custody  as  carriers, 
but  was  deposited  underneath  the  owner's  seat.  That  case 
however  is  not  like  the  present,  for  here  the  luggage  was 
taken  on  special  terms.  The  Railway  and  Canal  Traffic 
Act  does  not  apply,  and  no  question  arises  as  to  the  reason- 
ableness of  the  condition. 

But  then  it  is  argued  that  the  defendants  are  bound  by 
their  Act  to  take  a  certain  quantity  of  luggage  with  each 
passenger.  When  the  passenger  is  charged  the  ordinary 
fare  that  is  so;  but  if  the  passenger  chooses  to  be  con- 
veyed with  his  luggage  at  a  reduced  rate  on  special  terms^ 
he  must  abide  by  the  terms  to  which  be  agrees. 

Lastly,  it  is  urged  that  the  luggage  is  only  at  the  pas- 
senger's risk  where  there  is  no  negligence  on  the  part  of 
the  defendants  or  their  servants.  But  there  is  no  such 
limitation  in  the  words  used.     I  think  their  plain  meaning 

(a)  7  C.  B.  839. 
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isy  that  the  nilway  Company  will  not  be  responsible  for        1864. 
any  loss  or  damage  to  Ic^age ;  and  if  so  this  point  also      stkwajit 
fiuk  ^  •• 

▲JID  NOETH 

Wnrsui 
Fi00TT»  D. — I  am  of  the  same  opinion,      lliis  was  a  Railway  Co. 

special  contract,  and  it  was  competent  for  the  parties  to 
make  it  The  railway  Company  do  not  incur  the  respon- 
sibility of  common  carriers  in  running  these  excursion 
truDBi  I  think  it  a  reasonable  baigain  that,  if  a  railway 
Company  mna  trains  at  a  reduced  rate,  each  passenger  shall 
take  caie  of  his  own  luggage. 

Rule  refused. 


E 


Moutn  V.  Llotd  aud  Another.  Aprils. 

JECTMENT.—At  the  trial,  before  Keating,  J.,  at  the  A  testator  by 

will,  made 


Staffordshire    Spring  Assizes,    1864,   the   following    facts  prior  to  the 

J  1  Vict,  c  27, 

appeared : —  after  gmng 

Joseph  Morris,  by  will  dated  the  18th  September,  1809,  ^^^^^u  * 

de?iaed,  so  far  as  material,  as  follows : — "  I  will  that  my  ^^^^^fwi^- 

debts  and  funeral  charges  be  first  paid.     I  give  and  bequeath  out  worda  of 

to  mj  wife,  Ann  Morris,  during  her  life,  the  use  of  all  my  Blackacre  to 

hods,  tenements,  chattels  and  premises   whatsoever  and  paying  there- 

wberesoever,  if  she  continues  unmarried.     I  give  and  be-  legacies,  and 

qneath,  at  the  decease  of  my  wife,  unto  my  son,  William  hiasonCand 

Moms,  all  that  house,  bam,  stable  and  cowhouse,  garden,  ^erl^^- 

«nd  late  Harrison's  Land,  containing,  &c.,  he  pa^*ing  to  my  °*^  ^*^" 

residue  and 
feaainder  of  hu  estate  whatsoever  and  wheresoyer,  and  of  what  nature,  kind  and  quality 
•oerer  to  his  four  daughters  in  equal  shares,  to  be  paid  in  one  year  aflerhis  wife's  death. — 
BeU:  firrt,  that,  under  the  devise  to  C,  a  life  estate  passed  and  not  a  fee  by  implication. 

Seeondly,  that  the  residuary  dause  carried  realty  as  weU  as  personaltv,  and  that  the 
ra&aioder  in  fee  expectant  on  the  death  of  0.  and  the  testator's  widow  passed  under  it.  «" 
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Law  Procedure  Act,  1854,  placed  in  the  position  of  a  wit- 
ness. [Martin,  B. — The  defendant  is  seeking  to  compel  the 
plaintiffs  to  tell  on  paper  their  version  of  the  transaction. 
The  defendant  might  have  taken  out  a  summons  for  par- 
ticulars of  the  time  when  the  accident  occurred,  but  he  has 
no  right  to  interrogate  the  plaintiffs  as  to  the  condition  of 
the  coal-trap.]  A  party  is  entitled  to  interrogate  as  to  any 
matter  which  is  the  su1]ject  of  cross-examination.  [Martin, 
6.— I  cannot  accede  to  that] 


Per  Curiam  (a). — We  are  all  of  opinion  that  the  inter- 
rogatories ought  not  to  be  allowed. 

Rule  refiised. 

(a)  MarHn,  B.,  BramweU,  B.,  and  Pigott^  B. 


May&, 


The  Oldham  Building  and  Manufacturing  Company 

(Limited)  v.  Heald. 


D 


t^TS^  JJOnDESWELL,  on  the  28th  of  April,  obtained  a 
Koo^o"^^  rule  calling  on  the  defendant  to  shew  cause  why  the  plain- 
defendant,  at    tifis  should  not  recover  their  costs  in  this  action. 

a  place  within 

twenty  miles         It  appeared  from  the  affidavits  that  the  action  was  brousht 

of  the  defend-  ^^  .  ® 

ant'sresi-  for  goods  sold  and  delivered.     The  defendant  paid  into 

principal,  a  Court  6/1,  which  the  plaintiffs  accepted  in  satisfaction  of 

^!^tMiny,  who  ^^^'^  claim.     The  defendant  dwelt  and  carried  on  his  busi- 

^ni^s^at  a  ^^^  ^'  Sabden,  near  Whalley,  in  Lancashire,  and  within 

thaiTtw'^ntv  ^^^  jurisdiction  of  the  Lancashire  County  Court  holdcn 

miles  from  the  at  Clitheroe.     The  plaintifis,  who  were  a  reeistered  Joint 

defendants  .  . 

residence,  Stock  Company,  had  their  only  place  of  business  at  Old- 
sued  the  de- 

fendant  in  a 

superior  Court  and  recoTered  6^ — Held,  that  the  Court  had  concuTrent  jurisdiction  with 
the  County  Court  under  the  128th  section  of  the  9  &  10  Vict.  c.  95,  and  wat  the  plaintifi 
were  entitled  to  their  costs. 

Applications  in  the  nature  of  appeal  from  the  decision  of  a  Judge  at  Chambers  may  be 
made  at  any  time  within  the  ensuing  Term. 
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moiety  only  as  heir  at  law  of  Isabel  Smith  and  Elizabeth 
Feake. 

Hie  learaed  Judge  directed  a  verdict  to  be  entered  for 
the  plainuff  for  the  whole  of  the  premises,  with  leave  to  the 
defendants  to  move  to  enter  the  verdict  for  tbem  for  the 
whole  or  for  a  moiety. 

Grty,  in  last  E^ister  Term,  obtained  a  rule  nisi  accord- 
ingly; against  which 

A  MaithewM  shewed  cause. — ^The  principal  question 
isy  whether  the  indefinite  devise  to  James  Morris  is  a 
detise  for  life  or  in  fee.  If  it  be  a  devise  for  life,  the 
plaintiff  (who  is  heir-at-law  of  the  testator  and  also  of 
two  of  the  residuary  devisees)  is  entitled  to  retain  the  ver- 
dict (or  the  whole,  or  for  a  moiety,  according  as  the  residuary 
duue  did  or  did  not  carry  the  realty.  If  it  be  a  devise  in 
fce,  the  defendants  are  entitled  to  the  verdict  for  the  whole 
property.  It  has  been  long  settled  that,  in  a  will  made  prior 
to  the  passing  of  the  1  Vict  c  27,  a  devise  of  lands  without 
Wdds  of  limitation,  or  other  expression  capable  in  itself  of 
curying  the  fee,  confers  on  the  devisee  a  life  estate  only. 
There  are  but  two  classes  of  cases  in  which  it  has  been  held 
that  such  a  devise  may  by  implication  be  enlarged  into  a  fee. 
Fust,  where  the  will  imposes  the  payment  of  a  sum  of  money 
OD  the  devisee,  in  which  case  a  fee  is  implied,  to  obviate  the 
possibility  of  the  devisee  sustaining  a  loss  by  the  devise. 
Seooodly,  where  there  is  a  devise  over,  and  a  fee  is  implied 
if  the  devise  over  do  not  take  effect.  But  here  there  is 
neither  a  payment  imposed  on  the  devisee,  nor  a  devise  over. 
And  this  is  the  answer  to  the  argument  that  the  indefinite 
devise  to  James  should  receive  the  same  construction  as  the 
indefinite  devise  to  ■William,  viz.,  that  in  the  devise  to 
William  there  is  a  charge  imposed  on  the  devisee.     More- 
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over,  the  case  of  Bight  dem.  Campion  v.  Comptan(a),  in 
which  there  were  similar  devises,  is  an  authority  that  the 
terms  of  one  of  two  distinct  devises  cannot  be  drawn  in  aid 
of  the.  construction  of  the  other  so  as  to  create  a  fee  by  impli- 
cation. If  it  should  be  argued  that  the  testator  has  shewn 
it  was  not  his  intention  to  die  intestate  as  to  this  remainder, 
and  that  on  that  ground  James  Morris  must  take  the  fee,  the 
answer  is  that  a  fee  would  not  be  implied  to  prevent  an 
intestacy.  Further,  it  is  submitted  that  there  is  no  intes- 
tacy, but  that  the  remainder  in  fee  expectant  on  the  de- 
cease of  James  Morris  and  the  testator  s  wife  passed  under 
the  residuary  devise.  The  terms  of  that  clause  are  too 
general  to  be  restricted  to  personalty,  by  the  words  directing 
payment  within  a  year  after  the  decease  of  the  testator's 
wife.  And  the  case  of  Boe  dem.  Attpart  v.  Bacon  (6) 
shews  that  the  word  '^  estate**  is  sufficient  to  carry  the  fee. 
The  argument  which  would  restrict  the  operation  of  the 
residuary  clause  to  personalty  proves  too  much,  since  the 
direction  as  to  payment  is  as  inappropriate  to  a  chattel  as  it 
is  to  real  estate,  and  is  in  strictness  only  applicable  to  monfey. 
Still,  if  that  clause  be  construed  to  carry  realty,  the  con- 
struction is  so  far  unfavourable  to  the  plaintiff  that  it  will 
prevent  him  from  recovering  more  than  a  moiety  of  the 
property  in  this  ejectment. — He  also  referred  to  Willis  v. 
Lucas  (c)  and  Doe  dem.  Briscoe  v.  Clarke  (d), 

Gray^  in  support  of  the  rule. — It  is  not  denied  that  in  a 
will  made  prior  to  I  Vict.  c.  27  an  indefinite  devise  is 
primS  facie  a  devise  for  life.  But  in  order  that  the  fee  may 
pass,  technical  expressions  are  not  necessary  in  a  will.     An 

(a)  9  East,  267.  Mod.  4 J  7. 

(h)  4  M.  &  Sel.  366.  (d)  2  B.  &  P.  N.  R.  343. 

(e)  1  P.  WmB.  472 ;  S.  C,  10 


Morris 

V. 

Lloto. 
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indefinite  devise  is  capable  of  carrying  the  fee  if  the  testa-  1864. 
tor's  intention  can  be  clearly  made  out  by  the  context. 
Thos^  where  a  charge  is  imposed  on  the  devisee,  the  fee 
paases  by  the  devise.  The  reason  is^  that  the  charge  shews 
tbe  testator^s  intention.  [Martin,  B.,  referred  to  Jarman  on 
Wilby  3rd  ed.»  p.  248.]  Here  the  devise  to  James  is  in  the 
nme  words  as  the  devise  to  William.  In  using  the  same 
wofds  the  testator  must  have  intended  to  pass  the  fee.  In 
PUman  v.  Stevens  (a\  Lord  EUenbarough  said,  **In  the 
coDstroction  of  wills  hardly  any  words  are  to  be  found  of  so 
itobbam  and  inflexible  a  meaning  as  not  to  bend  to  the 
plain  sense  of  the  context."  The  residuary  clause,  of  which 
ibe  language  would  be  perfectly  appropriate  as  a  bequest  of 
peisonal  estate,  is  framed  on  the  supposition  that  the  real 
estate  is  already  disposed  of.  Bebb  v.  Penoyre  {b)  is  an 
aothority  that  similar  language  in  a  residuary  clause  will 
not  carry  real  estate.  And  if  it  will  not,  unless  the  fee 
passed  by  the  devise  to  James,  there  is  an  intestacy  as 
to  the  remainder.  The  testator  clearly  contemplated  no 
mtestacy.  In  Cole  v.  Rawlinson  (c)  a  messuage  called  the  Bell 
Tarem  was  settled  upon  A.  for  life,  remainder  to  B.  in  tail, 
remainder  to  A.  in  fee.  A.  devised  all  his  right,  title  and 
interest  in  the  house  to  B.,  who  was  his  son,  but  without 
adding  any  words  of  inheritance.  It  was  held  that  by  this 
devise  the. fee  passed:  for  if  B.  took  no  more  by  the  will 
than  an  estate  for  life,  he  had  really  nothing  given  him; 
because  he  bad  more  than  an  estate  for  life  in  it  before. 
Bight  dem.  CompUni  v.  Compton  (d)  merely  decided  that  the 
terms  of  one  devise  could  not  be  drawn  in  aid  of  the  other, 
merely  because  the  two  sets  of  devisees  stood  in  the  same 
degree  of  relationship  to  the  testator. 

Cur.  adv.  vult. 

(fl)  15  Etst,  505,  510.  (c)  3  Bro.  P.  C.  7. 

W  11  East,  160.  (d)  9  East,  267. 

VOU  in.— H.  &  C.  L  EXCH. 
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Martik,  B.9  now  said. — In  this  case  I  am  of  opinion  that 
under  the  devise  to  James  Morris  a  life  estate  only  was 
created.  This  would  necessarily  follow,  if  the  devise  stood 
alone,  from  a  rule  of  construction  which  has  been  long 
established.  There  is  nothing  in  the  context  which 
can  by  implication  enlarge  that  estate  into  a  fee.  The 
circumstance  that  the  preceding  indefinite  devise  to 
William  Morris  is  in  construction  of  law,  by  reason  of  the 
charge  which  accompanies  it,  a  devise  in  fee  can  raise  no 
such  implication. 

The  other  argument  which  was  urged  was  founded  on 
the  language  of  the  residuary  clause,  which  was  said  not  to 
apply  to  realty.  And  indeed  it  is  probable  that  the  testator 
fully  believed  that  the  preceding  devises  had  disposed  of 
the  whole  interest  in  his  real  estate.  But  the  language  of 
the  residuary  clause  is  clearly  large  enough  to  carry  realty, 
and  it  appears  to  me  impossible  to  cut  that  language  down 
so  as  to  exclude  it.  The  testator,  although  he  was  not 
aware  of  it,  had  a  reversion  in  fee  to  dispose  of  expectant 
on  the  deaths  of  his  wife  and  his  son  James  Morris ;  and 
under  the  residuary  devise  to  the  testator's  four  daughters 
as  tenants  in  common,  I  am  of  opinion  that  that  reversion 
passed.  The  plaintiff,  who  represents  two  of  those  residuary 
devisees,  is  therefore  entitled  to  retain  the  verdict  for  one 
moiety. 

Bramwbll,  B.,  said. — I  entirely  agree.  It  is  argued  that, 
although  the  devise  to  James  Morris  would  if  it  stood  alone 
be  a  devise  for  life,  it  is  to  be  construed  by  implication 
from  other  parts  of  the  will  as  a  devise  in  fee.  First,  it  was 
pointed  out  that  the  will  contained  a  similar  indefinite 
devise  to  another  son  of  the  testator,  which  being  accom- 
panied by  a  charge  carried  the  fee.  But  the  case  of  Right 
dem.  Compton  v.  Compton  (a)   affords   an   answer   to    that 

(a)  9  East,  267. 
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aigament     That  case  is  in  point  to  shew  that  although  an        1864. 

indefinite  devise,  when  accompanied  by  a  charge,  will  carry       ^TT''^^ 

the  fee,  the  same  words  of  gift,  when  not  accompanied  by  «• 

Llotd. 

a  charge,  will  not,  though  occurring  in  the  same  will. 

The  other  argument  used  was  that  the  residuary  clause 

in  this  will  could  not  carry  real  estate ;  and  that,  if  so, 

the  presumption  that  the  testator  did  not  intend  to  die 

mtestate  as  td  this  reversion  might  be  coupled  with  the 

fonner  argument.     But  the  answer  is,  that  the  residuary 

daoae  does  carry  real  estate.     The  words  are  suflBciently 

comprehensive,  and  although   the   testator  was  probably 

iM)t  aware  that  he  had  any  real  estate   undisposed  of, 

onder  those  words  it  would  pass.     The  only   diflBculty 

which  I  have  felt  has  arisen  from  the  words  "  to  be  paid  so 

won  as  one  year  after  the  decease  of  my  wife," — words  not 

tpplicable  to  a  reversion  in  fee.     But  I  think  the  answer  is 

thit  the  words  used  not  being  applicable  to  the  whole  of 

the  property  comprised  in  the  residuary  devise  must  be 

applied  only  so  far  as  they  are  applicable.     In  the  result 

I  am  of  opinion  that  the  reversion  in  fee  expectant  upon 

the  decease  of  the  testator's  wife  and  James  Morris  passed 

Qoder  the  residuary  devise,  and  that  the  plaintiff,  as  heir 

it  Uw  of  two  of  the  residuary  devisees,  is  entitled   to  a 

▼erdict  for  one  moiety. 

Rule  absolute  to  reduce  the  verdict 
for  the  plaintiff  to  one  moiety. 
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April  28. 


Wilson  v.  Hood  and  Whitehouse. 
In  re  F.  W.  Seaman,  an  Attorney  of  this  Court 


The  23  &  24  (jtRA  F,  on  a  fonner  day  in  this  Term,  had  obtained  a 

B.  28,  em-  '  rule  (a),  calling  on  William  John  Wilson  and  Alfred  Maurice 

"Court  or^  WilsoD,  trustees  and  executor  of  the  will  of  the  plaintiff^  to 

yShom^j^  shew  cause  whj  it  should  not  be  referred  to  the  Master  to 

Buit,  matter,  j^^  ^j^^  ^^gjg  ^r  ^^^  ascertain  what  was  due  to,  Frederick 

or  proceeding  '  ' 

has  been  William  Scaman  for  his  taxed  costs,  charges  and  expenses 

heard  or  shall  ^         ^  "^      ^ 

be  depending,"  of  and  in  reference  to  this  action,  and  why  the  said  Frederick 

to  declare  the 

attorney  em-  William   Seaman   should  not  be   declared  by  the  Court 

secute  or  de-  entitled  to  a  charge  upon  the  property  recovered  in   the 

&c   enStled  action  in  respect  of  the  amount  found  by  the  Master,  pur- 

:^;pt3r  suant  to  the  statute  23  &  24  Vict.  c.  127,  s.  28. 

"^^®^  ^  It  appeared,  from  the  affidavits,  that  the  applicant.  Seaman, 

the  instrumen-  had  been  employed  by  the  plaintiff  as  his  attorney  in  an 

attorney.—  action  of  ejectment,  which  was  tried  at  the  Gloucestershire 

Held,  that  a  . 

cause  tried  at  Spring  Assizes,  1862,  and  in  which  the  plaintiff  obtained  a 

been  heard  verdict  against  the  defendant,  Whitehouse,  the  other  defend- 

Court  within  *"^  having  suffered  judgment  by  default  of  appearance.    A 

^^hw  secSon  ^^^^  ^^  habere  facias  possessionem  issued  on  the  26th  of 

and  that  by  April,  1862,  and  on  the  29th  possession  was  given  to  the 

"Judge"  is  plaintiff  under  it.     Whitehouse  was  subsequently  arrested 

meant  a  Judge  -        ,  ... 

who  in  himself  under  a  ca.  sa.  for  the  costs,  and  after  remainmg  some  time 
the  Court,  and  in  prison  was  discharged  under  the  Bankruptcy  Act,  1861. 
Jitti^g^a^isi  On  Ite  Uth  of  June,  1863,  the  plaintiff  died,  leaving  the 
^^The  words     applicant's  costs  unpaid,  and  having  by  his  will  devised  his 

"  property  of 

whatsoever  nature,  tenure  or  kind*'  shew  that  the  section  applies  to  realty  as  well  as  personalty. 
The  Court  declared  a  charge  under  this  section  on  property  recoyered  in  an  action  of  eject- 
ment nearly  two  years  after  the  writ  of  possession  had  been  executed,  although  in  the 
interval  the  plaintiff  had  died  and  a  decree  had  been  made  in  a  creditor's  suit  for  administer- 
ing his  real  and  personal  estate. 

(a)  A  similar  application  had      Chambers,     who     referred     the 
been  made  to   Crompton,  J.,  at      matter  to  the  Court. 
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real  estate  to  his  executors  upon  trusts  for  sale.  On  the 
7th  of  November,  1863,  a  decree  in  the  usual  form  was 
obtained  in  a  creditor's  suit  for  the  administration  of  the 
testator's  real  and  personal  estate. 


1864. 


Sir  George  Honyman  now  shewed  cause. — This  appli- 
cation is  made  to  the  wrong  tribunal.  The  words  of  the 
flection  (a)  under  which  the  application  is  made  are:  '*It 
^  be  lawful  for  the  Court  or  Judge  before  whom  any 
SQch  suit,  matter,  or  proceeding  has  been  heard  or  shall  be 
depending,**  &c  The  suit  is  not  now  ^  depending."  The 
writ  of  possession  has  long  been  executed,  and  the  suit  is 
at  an  end.  The  plaintiff  is  dead,  and  his  executors  are  not 
parties.  Then  has  the  suit  been  ** heard'^  before  this  Court? 
Itiflsabmitted  that  it  has  not,  but  that  it  has  been  heard 
before  the  Judge  who  tried  the  cause.     [Martin^  B. — The 


(a)  The  23  &  24  Vict.  c.  127, 
1 28,  enacts : — *•  In  every  case  in 
vhich  an  attomej  or  solicitor 
iliiil  be  emplojed  to  prosecute 
or  defend  anj  suit,  matter,  or 
proceeding  in  anj  Court  of 
justice,  it  shall  be  lawful  for 
tbe  Court  or  Judge  before  whom 
•aj  rach  suit,  matter,  or  proceed- 
ing has  been  heard,  or  shall  be 
depending,  to  declare  such  attor- 
acj  or  solicitor  entitled  to  a 
chaige  upon  the  property  re- 
corered  or  preserved,  and  upon 
ittch  declaration  being  made  such 
■ttorney  or  solicitor  shall  have  a 
charge  upon  and  against  and  a 
right  to  payment  out  of  the  pro- 
perty, of  whatsoever  nature, 
tennre,  or  kind  the  same  may  be, 
which  shall  have  been  recovered 
or  preserved  through  the  instru- 
nentalitj  of  any  such  attorney 
V  iolidtor,  for  the  taxed  costs. 


charges,  and  expences  of  or  in 
reference  to  such  suit,  matter, 
or  proceeding  :  and  it  shall  be 
lawful  for  such  Court  or  Judge 
to  make  such  order  or  orders  for 
taxation  of  and  for  raising  and 
payment  of  such  costs,  charges 
and  expenses,  out  of  the  said 
property  as  to  such  Court  or  Judge 
shall  appear  just  and  proper; 
and  all  conveyances  and  acts  done 
to  defeat,  or  which  shall  operate 
to  defeat,  such  charge  or  right, 
shall,  unless  made  to  a  bon&  fide 
purchaser  for  value  without 
notice,  be  absolutely  void  and  of 
no  effect  as  against  such  charge 
or  right:  Provided  always,  that 
no  such  order  shall  be  made  by 
any  such  Court  or  Judge  in  any 
case  in  which  the  right  to  recover 
payment  of  such  costs,  charges 
and  expences,  is  barred  by  any 
Statute  of  Limitations. 
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Judge  at  Nisi  prius  sits  under  a  comtnission  to  try  the 
issues;  the  Court  gives  the  judgment.]  In  practice,  the 
Coutt  in  the  majority  of  cases  gives  no  formal  judgment. 
The  act  of  signing  judgment  consists  in  a  mere  entry  at 
the  Master's  office.  The  Judge  who  has  tried  the  cause 
has  a  knowledge,  which  the  Court  has  not,  upon  the 
question  whether  the  property  has  been  recovered  through 
the  instrumentality  of  the  attorney.  {^Bramwell,  B. — The 
Judge  who  presided  at  Nisi  prius  might  not  know  the 
facts.  Suppose  at  Nisi  prius  a  verdict  had  been  taken, 
subject  to  a  special  case.]  The  Court,  even  if  it  has  **  heard'' 
the  suit,  is  not  bound  to  make  an  order.  The  language  of 
the  section  is  plainly  not  obligatory.  If  the  Court  should 
now  interfere,  the  rights  which  have  been  acquired  by 
other  parties  under  the  administration  suit  might  be  preju- 
diced. Here  there  has  been  such  delay  on  the  applicant's 
part  as  to  disentitle  him  to  assistance  from  the  Court —  He 
referred  to  Shaw  v.  Neale  (a). 

Gray,  in  support  of  the  rule.^-llie  argument  that  the 
Court  cannot  make  this  order  unless  the  action  is  depending, 
and  that  after  judgment  it  is  not  depending,  would  defeat 
the  intention  of  the  Act;  for  the  charge  can  only  be 
declared  when  the  property  has  been  recovered,  and  it  is 
not  recovered  until  judgment.  Section  28  being  prospective, 
the  words  **  shall  be  depending''  may  be  taken  to  mean  **  shall 
be  hereafter  depending,"  i.  e.,  *'  after  the  passing  of  the 
Act"  At  all  events,  the  alternative  branch  of  the  clause 
applies,  since  the  matter  has  been  *'  heard''  by  this  Court 
The  Judge  mentioned  in  the  section  must  be  a  Judge  who 
in  himself  constitutes  the  Court,  and  cannot  be  the  Judge  at 
Nisi  prius.  The  Judge  who  presided  at  Nisi  prius  would 
often  be  unacquainted  with  the  facts,  for  instance,  if  at 

(a)  6  H.  L.  681. 


SAfiTBB  TE&M^    27    VICT. 

Nisi  prius  the  cause  had  been  referred,  or  turned  into  a 
special  case.     There  is  nothing  in  the  objection  that  the       _ 
suit  is  at  an  end.   This  applicant  could  not  revive  the  judg-  «• 

ment.     Moreover,  that  step  is  not  necessary,  since  this  is 
not  an  application  against  persons,  but  against  property.  As 
regards  the  administration  suit,  the  Court  of  Chancery  only 
•dmiiiisters  the  estate  in  the  mode  in  v?hich  the  parties 
ought  themselves  to  administer  it.     The  property  having 
been  recovered  in  this  Court,  it  is  the  office  of  this  Court 
to  declare   the  charge.      When   the  ^  charge   is  declared, 
it  will  be  for  the  Court  of  Chancery  to  determine  what 
rights   it    confers    in    the    administration    suit.      If  the 
contention  on   the  other  side  v?ere  correct,  any  creditor 
of  a  deceased  litigant  might  prevent  an  attorney's  lien  for 
costs  from  being  enforced  by  filing  a  bill.   No  one  is  shewn 
to  have  been  prejudiced  by  the  circumstance  that  this  appli- 
cation was  not  made  earlier. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  absolute.  Apart  from  the  statute  an  attorney  has 
in  personal  actions  a  lien  for  his  costs  upon  a  judgment 
which  his  client  has  recovered  through  his  instrumentality. 
It  was  an  object  of  the  28th  section  of  the  23  &  24  Vict, 
c.  127,  to  confer  a  similar  right  where  the  subject-matter 
recovered  is  real  property.  Here  the  property  has  been 
recovered  by  the  instrumentality  of  the  attorney,  and  the 
matter  has  been  *•  heard"  in  this  Court. 

Martin,  B. — I  agree  that  this  suit  must  be  taken  to 
bave  been  **  heard"  by  the  Court  where  the  record  is,  and 
not  by  the  Judge  who  sits  under  a  commission  to  try  issues 
St  Nisi  prius.  That  I  understand  to  have  been  also  the 
opinion  of  my  brother  Crompton  when  the  application  was 
tnade  to  him.     In  making  this  order  we  follow  the  language 
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1864.  of  the  act  of  parliament^  and  do  not  interfere  with  the  pro- 
ceedings in  the  Court  of  Chancery.  That  Court  when 
this  matter  comes  before  it  will  have  power  to  deal  with  it. 

Bramwell,  B.— The  words  of  this  section  "property  of 
whatsoever  nature,  tenure,  or  kind  recovered  and  pre- 
served," manifestly  relate  to  realty  as  well  as  personalty, 
and  to  plaintiffs  as  well  as  defendants.  And  they  apply 
to  property  which  has  actually  come  into  the  hands  of 
the  successful  litigant.  Then  as  to  the  words  "  Court  or 
Judge."  "  Judge"  must  mean  one  who  in  himself  consti- 
tutes the  Court,  and  not  a  Judge  sitting  at  Nisi  prius.  A 
cause  is  not  "  depending**  before  the  Judge  at  Nisi  prius, 
and  in  certain  cases,  as  was  pointed  out  during  the 
argument,  he  would  not  know  the  facts. 

As  to  the  objection  that  this  suit  is  at  an  end,  the 
language  of  the  proviso  shews  that  that  circumstance  is  in 
itself  no  answer  to  this  application.  If  indeed  the  appli- 
cation had  been  made  so  late  as  to  prejudice  the  rights 
which  other  parties  had  acquired  in  the  administration  suit, 
I  should  have  thought  we  ought  not  to  exercise  our  discre- 
tionary power.     But  here  that  does  not  appear. 

PiGOTT,  B. — I  agree  that  the  power  which  the  statute 
confers  is  discretionary,  and  that  we  should  not  exercise 
it  to  the  injury  of  others.  But  here  no  such  injury  is 
shewn.  The  statute  contemplates  the  possibility  of  this 
power  being  exercised  at  any  time  before  the  applicant's 
claim  to  payment  is  barred  by  the  Statute  of  Limitations. 

Rule  absolute. 
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D 


Bartlett  v.  Baker  and  Others,  May  4, 

ECLARATION. — For  that  the  plaintiff  was  possessed  The  defend- 


-  I        J     ^  ants,  in  exe- 

ota?e8Bcl  and  of  a  cargo  on  board  of  the  same,  and  .which  cation  of  some 
8wd  vessel  was  being  lawfully  navigated  by  the  plaintiff's  which  ^y " 
servants  in  a  public  navigable  channel  and  river,  such  chan-  ^Th^L^ 
nel  and  river  being  a  public  highway  for  all  persons  to  J^ty^t^^' 
navigate,  pass   and  repass  with  their  ships  and  vessels  at  *^^*^'. 
their  free  will  and  pleasure  ;  and  the  defendants  had,  before  authority, 

,  ,  ^  droTe  some 

the  happening  of  the  damage  hereafter  mentioned,  placed,  piles  in  the 
snnk,  driven  in  and  erected  certain  piles  in  the  bed  and  lie,  navigable 
soil  of  the  said  channel  and  river,  the  same  being  then  and  the  works 
ever  since  such  navigable  river  and  highway  as  aforesaid,  ^eted  and 
for  the  purpose  of  performing  certain  works  by  them  per-  STe^to  remoTe 
formed,  and  which  said  works,  before  the  happening  of  the  ^®  P£f*  \^ 

ciapseQ,  uie 

damage  and  causes  of  action  hereinafter  mentioned,  had  been  defendants 

sold  them  for 

and  were  fully  performed  and  executed,  and  the  necessity  for  Taiuable  con- 

1        , ,     ,,  ,    ,  ,      sideration  to 

the  said  piles  remaining  and  being  in  the  bed  of  the  said  j.,  who  cut 
channel  had  wholly  ceased.     And  the  plaintiff  says  that  the  the  snrround- 
defendants  wrongfully,   carelessly,  negligently  and  impro-  ^hedaway, 
perly  omitted  and  nefflected  to  remove  and  draw  the  said  P^  °^i^^u 

\   ^  o  piles  under  the 

piles  from  and  out  of  the  bed  of  the  said  channel  and  river,  water  protru- 

ded  above  the 

snd  wrongfully,  carelessly^  negligently  and  improperly  left  h©d  of  the 

river,  and 

puis  of  the  said  piles  remaining  in  the  said  bed  of  the  chan-  the  plaintiff's 
Deli  in  a  part  over  which  vessels  would  and  might  necessarily  lawfully  navi- 
aod  lawfully  pass ;  and  the  defendants  wrongfully,  negli-  ^enA  imon 
gently,  carelessly,  and  improperly  omitted  to  take  any  pre-  L^J^  if^^e 
caotions  for  preventing  the  soil  of  the  said  river  surrounding  ^e^acufth? 
the  said  piles  and  touching  the  same  from  beine  washed  away  damage  would 
next  to  the  same.     And  the  defendants  negligently,  care-  pened  without 

I     1  .  .  .        .      gross  negli- 

lessly  and  improperly  left  the  said  parts  of  the  said  piles  in  gence. 

Held,  that 
the  defendants 
were  not  liable. 
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1864.       tsach  a  position  that  the  same  were  liable  to  be  and  become, 

^-^^"^^      and  were,  by  reason  of  the  premises,  exposed  and  protruding 

»•  above  the  level  of  the  bed  of  the  said  river  and  channel. 

Baker.  .1.11 

And  the  plaintiff  says  that  the  said  piles  became  and  were 

so  exposed  and  protruding  above  the  level  of  the  bed  of  the 
said  river  and  channel  in  a  navigable  part  of  the  same,  and 
the  said  parts  of  the  said  piles  were  so  left  by  the  defendants 
and  remained  in  the  said  bed  of  the  said  channel  and  river, 
obstructing  the  same,  unlawfully  and  without  any  lawful 
cause  or  excuse.  And  the  plaintiff  says  that  the  said  parts 
of  the  said  piles  were  under  water,  and  concealed  from  and 
out  of  view  in  such  a  position  and  at  such  depth  that  vessels 
navigating  the  said  channel  and  river  would  and  might 
necessarily  and  lawfully  be  and  were  in  danger  of  striking 
and  grounding  upon  the  same,  and  thereby  of  being  damaged 
and  injured.  And  the  plaintiff  says  that  the  defendants 
wrongfully  and  negligently  omitted  to  take  any  proper  care 
or  precaution  to  prevent  or  guard  against  the  said  danger, 
or  whereby  the  said  danger  might  be  prevented  or  guarded 
against  to  vessels  navigating  in  and  along  the  said  part  of 
the  said  river;  and  did  not  put  or  place  in  the  said  part  any 
proper  or  sufficient  buoy,  or  other  proper  or  sufficient 
mark  or  signal  to  give  due  notice  and  warning  of  the  said 
danger.  And  the  plaintiff  says  that  after  the  said  works  had 
been  fully  performed  and  the  necessity  for  the  piles  remain- 
ing in  the  bed  of  the  said  channel  had  ceased,  a  reasonable 
time  for  removing  and  drawing  the  said  piles  and  doing  all 
other  acts  which  it  was  the  defendants'  duty  to  do,  or  neces- 
sary to  be  done  for  removing  the  said  piles  or  guarding 
against  danger  therefrom,  had  ceased.  And  the  plaintiff 
says  that  whilst  the  said  parts  of  the  said  piles  were  con- 
tinued so  sunk  and  driven  in  as  aforesaid  without  any 
lawful  cause  or  excuse,  or  any  proper  or  sufficient  buoy, 
or  other  proper  or  sufficient  signal,  or  any  other  due  or 
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proper  means  being  used  to  give  notice  or  warning  of  the 
said  danger  as  aforesaid,  the  plaintiff's  said  servants,  not 
having  any  knowledge,  or  suflBcient  means  of  knowledge,  of 
the  said  danger,  and  then  having  lawful  occasion  to  navigate 
and  direct  hb  said  vessel  in,  along,  and  over  the  said  place 
where  the  said  parts  of  the  said  piles  so  then  were  sunk, 
driven  in  and  erected,  did  then  accordingly  navigate  and 
direct  his  said  vessel  in,  along,  and  over  the  said  place,  and 
thereby  and  by  means  of  the  premises  and  of  the  said  mis- 
conduct of  the  defendants  in  the  premises  aforesaid,  the  said 
vessel  of  the  plaintiff  was  then  driven,  and  struck  and 
groonded  with  great  force  and  violence  upon  and  against  the 
Slid  piles,  and  was  thereby  then  greatly  injured,  and  the 
phuDtiff  was  put  to  great  expense  in  repairing  the  same,  &a 
Seventh  plea. — That  the  channel  and  river  in  the  decla- 
ratioD  mentioned  were,  during  all  the  times  in  the  decla- 
ntioo  mentioned,' a  tidal  channel  and  river,  and  part  of  the 
Hamoaie,  in  the  harbour  of  Plymouth,  in  the  county  of 
Devon ;  and  that,  just  before  the  placing,  sinking,  driving 
tod  erecting  of  the  said  piles,  the  Commissioners  for  exe- 
cating  the  office   of  Lord  High  Admiral  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  for  the  protection  of 
the  realm  and  enlarging  the  naval  arsenals  of  the  kingdom, 
•od  for  other  public  purposes  connected  with  the  several 
departments  under  their  control  and  management,  resolved 
to  erect  certain  docks  and  other  works  close  to  the  said 
place  in   the  declaration  mentioned,  and  employed  and 
contracted  with  the  defendants  to  execute  the  same  and 
certain  necessary  works  relating   thereto,  and   to  do  all 
neceaaary  things  for  the  execution  thereof;  and  thereupon 
it  became  and  was  necessary  for  the  defendants,  in  order  to 
the  execution  of  the  said  docks  and  works,  to  place,  erect, 
drive  in  and  sink   the  said   piles  as   in   the  declaration 
nentioned,  and  that  they,  the  defendants,  afterwards  and 
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in  order  for  snch  execution,  with  the  consent  and  authority 
of  the  said  Commissioners,  lawfully  placed,  erected,  sunk 
and  drove  in  the  said  piles  as  in  the  declaration  mentioned. 
And  the  defendants  say  that  at  and  after  the  time  when 
the  said  piles  were  so  placed,  erected  and  sunk  and  driven, 
and  thence  until  long  afler  the  defendants  delivered  up  the 
same  and  ceased  to  have  any  possession  of  or  right  or  title 
to  the  same,  as  hereinafter  mentioned,  the  tops  or  highest 
parts  of  the  said  piles  protruded  and  were  far,  to  wit,  five 
feet  above  the  surface  of  the  waters  of  the  said  river  and 
channel,  at  all  times,  and  clearly  and  plainly  visible  [and  if 
the  same  had  so  remained  and  th^  same  had  not  been  cut 
as  hereinafter  mentioned,  the  said  damages  never  could  or 
would  have  happened  without  the  gross  negligence  of  the 
plaintiff  in  the   navigation   of  his   said   ship.]     And  the 
defendants  say  that  long  before  the  said  time  when  the  said 
ship  was  so  navigated  as  in  the  declaration  mentioned,  the 
defendants  delivered  up  the  said  piles  to  one  J.  Joll,  who 
became  and   was   the  owner  and   possessor  thereof^   and 
thereupon  took  possession  and  the  sole  control  thereof,  and 
the  defendants  ceased  to  have  any  possession  of  or  right  or 
title  thereto,  and  never  after  such  delivery  interfered  or 
dealt  with  the  same ;  and  that  afterwards  and  before  the 
time  when   the  said  ship  was  so  navigated  as  aforesaid, 
some  person  or  persons  whose  names  or  name  are  or  is  to 
the  defendant  unknown,  other  than  the  defendants,  without 
the  privity  or  knowledge  of  the  defendants,  cut  off  and 
removed  parts  of  the  said  piles  [so  that  the  parts  remaining 
thereof,  as  in  the  declaration  mentioned,  became  and  were 
under  water  and  concealed  from  and  out  of  view],  as  in  the 
declaration  mentioned,  whereby  and  by  reason  whereof  the 
said  damage  occurred  and  not  otherwise,  as  in  the  decla- 
ration mentioned.     And  the  defendants  say  that,  after  the 
said  piles  were  so  cut  as  last  aforesaid,  the  defendants  had 
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not,  nor  bad  either  of  tbem,  had  notice  that  the  same  had        1864. 
been  so  cut  or  changed.  J^*^^ 

Eighth  plea. — (After  repeating  the  above  plea^  with  the  *. 

exception  of  the  words  within  brackets).— And  the  defend- 
ants further  say  that  the  said  piles  were  so  cut,  and  the  said 
parts  thereof  were  so  left,  and  the  same  not  drawn  from 
and  oot  of  the  bed  of  the  said  river,  as  in  the  declaration 
mentioned,  in  order  to  prevent  the  land  and  soil  of  the 
shore  of  the  said  channel  or  river,  and  a  wharf  thereon  law- 
fully formed  and  being,  from  slipping  and  falling  into  and 
Poking  and  blocking  up  the  said  channel  and  river  and 
interfering  with  the  navigation  thereof     And  the  defend- 
ants say  that  if  the  said  piles  had  been  drawn  and  the  said 
parts  of  them  had  rot  been  left,  as  in  the  declaration  men- 
tioned, the  said  land  and  soil  of  that  shore,  and  the  said 
wharf,  would  have  fallen  out  and  blocked  up,  obstructed,  and 
choked  the  said  channel  and  river,  and  interfered  with  and 
injured  the  navigation  thereof;  and  that  the  said  parts  of 
the  said  piles  so  left  and  remaining  were  necessary  and 
indispensable  for  the  support  of  the  shore  of  the  said  river 
or  channel,  and  to  prevent  the  same  from  being  obstructed 
and  hindereiL 

Replication  to  seventh  plea.-^That,  before  and  at  the  time 
when  the  defendants  delivered  up  the  piles  to  the  said  J.  Joll 
as  in  that  pica  mentioned,  the  parts  of  the  docks  and  works 
in  that  plea  mentioned,  in  order  to  the  execution  of  which 
it  became  and  was  necessary  to  place,  erect,  drive  in  and 
sink  the  said  piles,  had  been  and  were  finished  and  executed, 
>nd  it  had  been  and  was  no  longer  necessary  for  the  pur- 
poses of  such  execution  to  continue  the  said  piles  so  placed, 
erected,  driven  in  and  sunk  in  the  bed  and  soil  of  the  said 
channel  and  river.  And  the  plaintiff  says  that  the  piles 
were  delivered  up  as  in   the  seventh  plea  mentioned  by 
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1864.        virtue  of  a  certain  agreement,  which  was  and  is  in  the 
words  and  figures  following^  that  is  to  saj. 

"  Meric  Terrace,  Devonport,  Nov.  30,  1853, 
"  It  is  mutually  agreed  this  day  between  James  Joll,  of 
&C.,  and  George  Baker,  of,  &c.,  that  in  consideration  of 
George  Baker  &  Son  giving  up  possession  of  the  wharf 
now  held  by  them  from  James  Joll,  at  Christmas  day  next^ 
and  giving  him  the  row  of  piles  in  Moore  Cove  and  the 
iron  attached  thereto,  which  piles  are  guaranteed  by  George 
Baker  &  Son  to  be  an  average  length  of  40  feet,  or  an 
allowance  to  be  made  for  any  deficiency,  also  the  piles 
driven  for  the  crane-stage,  the  traveller-frame  on  the  south 
side  of  the  lower  wharf,"  •  •  •  "  the  whole  to  become  the 
property  of  James  Joll  at  Christmas  day  next,  in  the  state 
and  position  in  which  they  now  stand.  That  James  Joll 
shall  pay  at  Christmas  next  to  George  Baker  &  Son  the 
sum  of  1 25/.  sterling,  with  a  receipt  in  full  of  all  demands 
of  rental  and  for  all  dilapidations  or  damages  that  may  be 
done  to  the  property ;  and  James  Joll  agrees  to  remove  at 
his  own  cost  the  whole  of  the  before  mentioned  piles  in 
Moore  Cove  and  those  driven  for  the  crane-stage,  on  or 
before  Midsummer  day  next  1854,  or  at  an  earlier  period 
if  required  by  the  Lords  of  the  Admiralty.  And  Messrs. 
George  Baker  &  Son  agree  to  remove  on  or  before  Lady 
day  next  1854  the  rubble  deposited,  from  the  river  front- 
age of  the  wharf  to  the  ship  leading  to  the  yard  in  which 
the  blacksmith's  shop  is  situated,  so  as  to  leave  the  same 
depth  of  water  along  side  the  wharf  as  there  was  at  the 

commencement  of  their  tenancy. 

**  James  Joll. 

"  George  Baker  &  Son.** 

Averments. — That  between  the  time  when  it  had  become 
and  was  no  longer  necessary  to  continue  the  said  piles  in 
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the  bed  and  soil  of  the  said  channel  and  river^  and  the 
time  when  the  piles  were  delivered  up  to  the  said  James 
Joll  under  and  by  virtue  of  the  said  agreement,  a  reasonable 
time  for  drawing  and   removing  the  piles,  and  doing  all 
other  acts  which  it  was   the  defendants'  duty  to  do  or 
necessary  to  be  done  for  removing  the  said  piles  or  guarding 
agaiDst  danger  therefrom,  had  elapsed. 
The  same  replication  was  repeated  to  the  eighth  plea. 
Demurrer  to  seventh  and  eighth  pleas,   and   joinder 
therein. 

Demurrer  to  replications  to  seventh  and  eighth  pleas,  and 
joinder  therein. 

Field  {Hhite  with  him),  for  the  plaintiff. — The  seventh 
and  eighth  pleas  are  bad,  and  the  replications  good.    The 
obstructing  a  public  navigable  river,  by  driving  piles  into 
it,  is  illegal  and  a  nuisance.     The  defendants  attempt  to 
JQstifj  the  obstruction  under  the  authority  of  the  l^ords  of 
the  Admiralty,  and  as  necessary  for  the  execution  of  certain 
public  works  which  the  defendants  had  contracted  to  exe- 
cute.   The  replication  shews  that  after  the  works  were 
finished,  and  when  it  was  no  longer  necessary  that  the  piles 
ibould  continue  in  the  bed  of  the  river,  and  after  a  reason- 
able time  for  removing  them  had  elapsed,  the  defendants 
sold  them  for  a  valuable  consideration  to  one  Joll.     Now, 
assuming  that  the  defendants  were  justified  in  placing  the 
piles  in  the  bed  of  the  river,  a  duty  was  by  law  cast  upon 
them  to  remove  the  piles  within  a  reasonanle  time  afler 
the  necessity  for  their  continuance  had  ceased :   fVhite  v. 
PhSUps  {a) ;  and  they  cannot  by  selling  the  piles  relieve 
themselves  from  responsibility  for  that  breach  of  duty.     In 
BcteweU  v.  Prior  (b)  the  case  was :  tenant  for  years  erected 
a  nuisance,  and  afterwards  made  an  underlease  to  J.  S. 
(a)  15  C.  B.,  N.  S.  245.  (b)  2  Salk.  460. 
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1864.        ^^6  question  was,  whether^  after  a  recovery  against  the 
first  tenant  for  years  for  the  erection^  an  action  would  lie 
against  him  for  the  continuance  after  he   had   made  an 
underlease,     Et  per  Curiam.     It  lies,  for  he  transferred  it 
with  the  original  wrong,  and  his  demise  affirms  the  conti- 
nuance of  it.     He  hath  also  rent  as  a  consideration  for  the 
continuance^  and  therefore  ought  to  answer  the  damage  it 
occasions.     The  action  lies  against  either  at  the  plaintiff's 
election.     [Martin,  B.^If  a  person  builds  a  house,  and 
sells  it  with  a  nuisance  upon  .it,  from  which,  two  years 
afterwards,  injury  arises,  is  he  liable  to  an  action  for  a 
continuance  of  the  nuisance?]     In  Gandy  v.  Jubber  (a\ 
where   the   owner  of   a   house,   having  an    iron   grating 
over  its  area  so  constructed   as  to  be  a    nuisance,  'let 
the  house  to  a  tenant  from  year  to  year,  and  afterwards 
died,   having    bequeathed    the  house   to  a    trustee   who 
received   rent  of  the  tenant,  it  was  held  that  the  trustee 
was  liable  for  injury  resulting  from  the  nuisance.     [Jfar- 
iiUi  B. — That    decision    proceeded   on   the  ground   that 
there  was  such  a  reletting  of  the  house  with  the  nuisance 
upon  it  as  rendered  the  reversioner  liable  for  its  continu- 
ance.]    Here  the  defendants  have  continued  the  nuisance, 
and   have   received   a  valuable   consideration   for  it     In 
Hancock   v.    The  York,   Newcastle  and   Berwick   Railway 
Company  {b)  it  did  not  appear  that  the  nuisance  was  caused 
by  the  defendants.     So  in  Brown  v.  Malleit(c),  where  a 
vessel  sank  by  accident  in  a  navigable  river  without  any 
default  on  the  part  of  the  owner,  it  was  held  that  no  duty 
was  cast  upon  him  to  take  any  precaution  to  prevent  other 
vessels  striking  against  it.     Here  the  leaving  the  piles  in 
the  bed  of  the  river  and  selling  them  were  unlawful  act£^ 
and  the  defendants  are  responsible  for  their  breach  of  duty. 

(a)  33  L.  J.  Q.  B.  151.  (b)  10  C.  B.  348. 

(c)  5  C.  B.  599. 


k. 
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Mmiiagme  Smith  (with  whom  were  DowdaweO  and  A/oc- 
namara)  appeared  finr  the  defendants,  but  was  not  called 
upoD  to  aigne  (a). 

Per  Curiam  (ft). — We  are  all  of  opinion  that  the  de- 

fcodants  are  entitled  to  judgment.     By  cutting  the  piles 

the  diaricter  of  the  structure  was  altered.    If  the  piles  had 

remained  in  the  state  in  which  the  defendants  left  them,  no 

injnj  would  iiaTe  resulted  without  gross  negligence  on  the 

part  of  the  plaintiS 

Juc^ment  for  defendants. 


18M. 


(«)  *D»  dajfindaais*  points  for 
iipaMnt  were  ss  louows :— ~ 

Iki  the  decttf^on  does  not 
a^e  that  the  {Nke  were  pieced 
hf  Um  defeadsiits  ille^j,  r^ 
iik|)ti)perljy  or  wiUumt  fuU  law- 
M  aothortt/,  sad  that  the  de« 
■Mrcr  et  sU  etents  tdmHs  the 
allcgatioB  in  the  plee  that  thejr 
i«t  piaeed  there  Uwfollj. 

Hat  the  pleii  shews  that  they 
^•vngbeea  placed  there  lawfolljr, 
Noeperaan  other  than  the  de- 
ftodants  dealt  with  them  in  atic^ 
iBanner  aa  to  create  the  danger 
wpliised  o^  and  there  is  n6 
dkffttioli  ill  tiie  replication  im- 
poping  the  statement  that  if 
isA  person  had  not  ao  dealt  with 
(km^  ai^  danger  oonld  hare 
opened,  or  that  it  could  hare 
^peasd  willKmt  the  gross  neg^ 
%eDeeof  tiie  plaintiff  aa  alleged. 

That  the  plea  maj  amoant  to  an 
IHawilatiHi  plea  of  not  gniHjy 
bat  ftem  the  complexity  and  on- 
Mrtaieif  oi  the  eoaaplaint  as 
daged  m  the  dedaration  it  is 
"apwahte  to  plead  with  certamty 
ti  ill  sad  the  plea  is  not  had  on 

OB  ahaigroiindi 


TOJL  m. — ^H.  A  a 


Thai  no  datj  b  ahewa  as 
rendering  ft  incnmhent  on  the 
defendants  to  remore  the  fulea. 

That  at  all  erents  the  act 
which  produced  the  danger  to 
the  plaintiff^s  tessel  was  not  the 
aet  of  the  defendants,  hut  of  aome 
tlurd  persoh  who  cut  off  the  piles ; 
and  it  does  not  appear  that  there 
was  aa  J  dntj  on  the  defendants 
to  HAiiOTe  them  in  this  state,  nor 
does  it  i4>pear  that  sufficient  time 
had  elapsed  for  their  removal,  and 
that  the  gravamen  of  the  declii- 
ration  is  that  the  defendanta 
diemselves  had  reduced  them  to 
this  dangerodB  condition  and  so 
left  them. 

That  the  defendants  were  per- 
fectly justified  in  delivering  the 
piles  up  to  Joil  under  anj  cir- 
cumstances, and  that  it  is  not  al- 
leged that  when  thej  did  so  there 
had  heen  sufficient  time  for  thdr 
removal;  and  that  if  Joll  neg- 
lected to  remove  them  when  the 
defendants  ceased  to  have  lawfel 
possession  of  fhem  he,  ahd  not 
the  defendants,  is  responsible. 

(h)  PoUoek,  0.  B.,  Martin,  B., 
JDtuMWwtf  B*,  aiM  J^ottj  B. 

[  BXCH. 
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^<^y  4*  Roberts  and  Yardlet  v.  Rose. 

Where  land       J[  HE  first  count  of  the  declaration  was  for  the  obstruction 

is  entered  for 

the  Durpose      of  a  watercouTse  appurtenant  to  the  plaintiffs'  colliery. 

of  aoating  a 

nuisance,  it  is 

the  duty  of  the  person  so  abating  to  do  the  least  possible  ixyury  to  the  owner  of  the  land 

entered,  without  i^erence  to  the  extent  to  which  that  mode  of  abatement  may  affiwt  the 

author  o.'  the  nuisance. 

Declaration :  that  the  plainti£&,  beins  possessed  of  a  colliery,  did,  by  the  license  of  the 
owner  and  occupier  of  land  near  the  couiefy,  make  a  watercourse  in  the  said  land,  for  carry- 
ing awav  water  pumped  from  the  colliery ;  and  that  the  defendant  obstructed  the  watercourse. 
Plea :  that  the  plaintiff  made  the  watercourse  in  the  defendant's  land  with  his  leave  and 
fieense,  and  because  the  plaintiff  used  the  watercourse  after  the  defendant  revoked  the  leavo 
and  license,  he  obstructed  it  New  assignment :  that  the  plaintifib  sue,  not  for  the  obstroo- 
tion  of  a  watercourse  on  the  land  of  the  defendant,  but  a  watercourse  niade  on  land  occupied 
by  L.  with  his  license  and  consent.  Plea  to  new  assignment :  that  the  defendant  was 
possessed  of  land  adjoining  the  land  occupied  by  L.,  and  that  the  watercourse  was  so  con- 
structed that  the  water  was  wrongfully  discharged  on  to  the  defendant's  land ;  and  that 
without  entering  on  Uie  land  occupied  by  L.,  and  there  obstructing  the  wateioourse^  the 
defendant  could  not  prevent  the  water  from  being  discharged  on  his  land ;  wherefore,  in 
order  to  prevent  it,  the  defendant  obstructed  the  watercourse  on  the  land  occupied  by  L. 
Replication  :  that  the  obstruction  made  by  the  defendant  at  the  place  where  it  was  made^ 
was  not  necessary  for  preventing  the  water  from  comine  on  the  defendant's  land :  that  the 
water  mi^t  have  been  lawfMf  obstructed  loww  down  die  watercourse  on  the  land  occupied 
by  L.,  and  nearer  the  land  of  the  defendant,  and  that,  if  that  had  been  done,  it  would  have 
prevented  the  water  from  coming  on  the  defendant's  land,  and  would  not  have  caused 
damage  to  the  plaintifb,  and  that  the  obstruction  made  by  the  defendant  was  an  nnnecesaary 
and  unreaaonaUe  mode  of  preventiiig  the  water  coming  on  to  his  land  and  did  the  jdaintifB 
wmeeeflsaiy  damage. 

MM,  that  the  replication  afforded  a  gpood  answer  to  the  plea. 

At  the  trial,  it  appeared  that  the  obstruction,  at  the  point  where  it  was  made,  caused  eon- 
■iderable  damsffe  to  the  plaintifb,  but  none  to  L.  If  the  obstruction  had  been  made  lower 
down  there  wovud  have  been  less  damage  altogether,  and  none  to  the  plaintifTh,  bat  sums 
damage  to  L.  The  damage  to  L.  might  have  been  obviated  at  trifling  expense  by  mechaoioal 
arrangements,  but  L.*s  assent  to  such  arrangements  was  never  asked.  The  jury  having  found 
that  t^e  obstruction  was  an  unnecessary  and  unreasonable  mode  of  preventing  the  water 
coming  on  the  defendant's  land :  Held,  that  there  was  no  evidence  in  support  of  the  verdict^ 
and  that  the  allegation  in  the  replication  to  the  second  plea  to  the  new  assignment  tluKt  the 
water  might  have  been'/air/Mi/y  obstructed  lower  down  the  watercourse  in  the  land  occupied 
by  L.  was  not  proved. 

The  plaintifBi,  leasees  of  a  colliery,  made  a  watercourse  at  their  own  expense  to  cany  the 
water  fn>m  their  coUierr  across  R*s  land,' with. B.'s  licence.  Before  its  completion  B.  and 
his  mortgagee  leased  certain  mines  und^r  the.  land  to  the  defendant,  with  power  to  enter  and 
occupv  parts  of  the  surface.  TheUieft^daiit  took.pqsses^ion  bef^xe  the  lease  was  executed, 
and  the  watercourse  was  made -ao^M  sor&ee  land  which  he  had  taken  possession  of  on 
entering.  The  lease  excepted  and  reserved  to  the  mortgagee,  his  heirs  and  assigns,  a& 
mines  other  than  the  demised  mihes^  it  «lso*  reserved  to  the  mortgagee,  his  heirs  and  assignis 
and  the  tenants  and  occupiers  of  th'rileiyi&MCL  miaes.  the  right  to  enter  on  the  sur&ee  and 
fliaiv  all  uralercourtes  ov«r  it  they  might  think  nectssaiy  /or  the  occtqHUii»%  w^frkittg  4md 
0^^\tfimemi  o/  suck  exofpitd  or  aiifoimimff  ouHes^  ofertH^  mo  unnecessary  imoetUmemt  or  mier^ 
ruptwH  to  the  defendant,  and  wtakinp  (mnpensation  to  k*m  for  damagt^  Bl  owned  adjoining 
minesw  The  plaintifl^*  coUieiy  also  adjoined,  but  was  not  held  under  Bl  The  ddmndant 
at  flxst  continued,  bat  afterwards  leroked  the  plaintiffs*  Eeence :  Bdd^  that  he  had  fciwtt  to 
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Second  ooant — ^That  before  the  committing  of  the  griey- 
aoce  hereinafter  mentioned,  they,  the  plaintiffs,  being  pos- 
sessed of  a  certain  colliery,  called  the  Bank  Colliery,  did 
at  their  own  costs,  and  by  the  licence  and  with  the  consent 
of  the  owner  and  occupier  of  certain  land  near  the  said 
colliery,  make  a  watercourse  in  the  said  land  for  carrying 
away  the  water  by  them  irom  time  to  time  pumped  from  the 
said  colliery ;  and  from  thence,  until  and  at  the  time  of  the 
committing  of  the  grievance  hereinafter  mentioned,  during 
all  which  period  they  were  possessed  of  the  said  colliery, 
they,  the  plaintifis,  by  the  licence  and  with  the  consent  of 
the  aaid  owner  and  occupier  of  the  said  land,  enjoyed  the 
advantage  of  having  the  said  water,  so  by  them  pumped  as 
aforesaid,  flow  away  from  the  said  colliery  along  the  said 
watercourse.  And  the  plaintiffs  say,  that  the  said  licence 
tad  consent  to  enjoy  the  said  advantage  and  their  said  pos* 
aesrion  of  the  said  colliery  continued  till  the  commencement 
c^this  suit,  and  still  do  continue,  and  the  said  licence,  con- 
sent and  advantage  were  of  great  value  to  the  said  plaintifik 
And  the  plaintifis  say,  that  the  defendant,  knowing  that  the 
plaintifis  were  enjoying  the  advantage  aforesaid,  wrongfully 
and  wilfully  obstructed  the  said  watercourse,  and  thereby 
prevented  the  water  from  flowing  along  the  same  away  from 
the  said  colliery,  by  means  whereof  the  plaintiffs  sustained 
and  will  sustain  damage,  &c. 

Pleas  (inter  alia).— First:  Not  guilty. 

Third  :  to  second  count.— That  the  plaintifft  did  not,  by 
the  licence  and  with  the  consent  in  the  second  count  men- 
tioned, make  the  said  watercourse  in  that  count  mentioned  ; 
nor  did  the  plaintiffs,  with  the  licence  and  consent  in  the 
second  count  in  that  behalf  mentioned,  enjoy  the  advantages 
in  the  said  second  count  in  that  behalf  mentioned ;  nor  did 

If  2 
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1864.  '^^  ^^^  licence  and  consent  continue  till  the  committing  by 
the  defendant  of  the  alleged  grievances  by  the  defendant  in 
the  second  count  mentioned ;  nor  did  the  defendant  know, 
nor  was  the  fact,  that  at  the  time  of  the  committing  by  the 
defendant  of  the  alleged  grievances  the  plaintiffs  were 
enjoying  the  advantage  aforesaid. 

Fourth  :  to  second  count. — That  before  and  at  the  time 
when  the  plaintiffs  made  the  said  watercourse  as  in  the  said 
Eccond  count  mentioned^  and  from  thence  until  and  at  and 
after  the  committing  by  the  defendant  of  the  alleged  griev- 
ances in  the  same  count  mentioned,  the  defendant  was  the 
occupier,  and  was  lawfully  possessed  of  the  said  land  near  to 
the  said  colliery  in  which  the  plaintiffs  made  the  said  water- 
course as  in  the  said  second  count  mentioned ;  and  the 
plaintiffs  made  the  said  watercourse  in  the  defendant's  said 
land  with  the  leave  and  licence  of  the  defendant,  and  with 
such  leave  and  licence  used  the  same  until  the  defendant 
afterwards  revoked  such  leave  and  licence,  and  gave  notice 
to  the  plaintiffs  of  such  revocation  ;  and  because  the  plain- 
tiffs continued  to  use  such  watercourse  and  to  send  the  water 
down  the  same  after  such  revocation  and  notice  thereof, 
against  the  will  of  the  defendant,  the  defendant  obstructed 
the  same  as  in  the  second  count  mentioned. 

Replication,  taking  issue  on  the  first  and  third  pleas. 

New  assignment  to  fourth  plea.— That  the  plaintiffs  sue, 
not  for  the  obstruction  on  the  defendant's  said  land  of  a 
watercourse  on  the  defendant's  land,  but  for  an  obstruction 
on  other  land  than  that  mentioned  in  the  said  fourth  plea 
(and  being  the  land  in  the  second  count  mentioned,  and  not 
being  the  land  of  which  the  defendant  was  the  occupier  and 
ponfirMor  as  in  the  fourth  plea  mentioned)  of  a  watercourse 
made  on  such  other  land  with  the  licence  and  consent  of 
Wlllintn  I4OWC,  the  occupier  of  such  other  land. 


1 


EASTER  TERM,    2  7    VICT.  165 

Pleas  to  new  assignment. —  First:  Not  guilty. 
Second. — That  at  the  time  of  the  committiDg  bj  him  of 
the  alleged  grievances  in  the  new  assignment  mentroned, 
the  defendant  was  possessed  of  certain  land  adjoining  to  the 
land  in  the  new  assignment  called  ^^  other  land  ;*'  and  the 
said  watercourse  in  and  over  such  other  land  was  so  con- 
structed that  the  water  passing  in  and  along  the  same  was 
wrongfully  discharged  from  the  same  on  to  the  said  adjoin- 
iDg  land  of  the  defendant,  and  without  entering  on  the  said 
other  land  in  the  new  assignment  mentioned,  and  obstruct- 
ing the  said  watercourse  on  such  land,  the  defendant  could 
not  prevent  the  water  from  the  said  watercourse  from  being 
discharged  therefrom  and  coming  on  the  land  of  the  defend- 
ant ID  this  plea  mentioned.     Wherefore,  in  order  to  prevent 
the  said  water  from  the  said  watercourse  from  being  so 
discharged  and  coming  on  the  land  of  the  defendant,  the 
defendant  obstructed  on  such  other  land  the  said  watercourse 
made  on  such  other  land,  as  he  lawfully  might  for  the  cause 
aforesaid. 

Replications  to  pleas  to  new  assignment. — Fii*st:  issues 
thereon. 

Second:  to  second  plea  to  new  assignment. — That  the 
obstruction  so  made  by  the  defendant  at  the  place  where  it 
was  made  was  not  necessary  for  preventing  the  water  from 
being  so  discharged  from  the  said  watercourse  and  coming 
on  the  defendant's  said  land,  as  the  defendant  knew  at  the 
time  when  he  made  it.  And  the  plaintiffs  say  that  the  said 
obstruction  was  an  obstruction  made  much  higher  up  the 
said  watercourse  than  the  defendant's  said  land,  so  as  to 
prevent  the  water  from  flowing  down  a  large  part  of  the 
said  watercourse  in  the  said  other  land  where  the  plaintiffs 
had  such  licence  and  consent,  as  in  the  said  second  count 
mentioned,  for  the  flowing  thereof.     And  the  plaintiffs  say 


166  EXCHEQUER   R£l*OKT8« 

1864.  that  the  water  might  have  flowed  along  the  said  last  men* 
tioned  part  of  the  said  watercourse  without  being  discharged 
from  the  said  watercourse  and  coming  on  the  defendant's 
said  land  or  injuring  the  plaintiff^  and  might  have  been  by 
the  defendant  lawfully  obstructed  on  the  said  other  land 
lower  down  the  said  watercourse  after  it  had  flowed  over 
the  said  last  mentioned  part  thereof^  and  nearer  to  the 
defendant's  said  land  than  the  place  where  he  did  obstruct 
ity  as  the  defendant  at  the  time  when  he  made  the  said  ob- 
struction well  knew.  And  the  plaintifis  say  that  if  the  same 
had  been  obstructed  lower  down  the  said  watercourse  on 
the  said  other  land^  and  nearer  to  the  defendant's  said  land 
as  aforesaid^  such  obstruction  would  have  prevented  the 
water  from  being  discharged  from  the  said  watercourse  and 
coming  on  the  defendant's  said  land^  and  would  not  have 
caused  the  damage  to  the  plaintiffs  in  the  second  count 
mentioned ;  and  such  obstruction  which  the  defendant  so 
made  as  aforesaid  was  an  unnecessary  and  unreasonable 
mode  of  preventing  the  water  from  being  discharged  from 
the  said  watercourse  and  coming  on  the  defendant's  said 
landy  and  by  reason  thereof  did  the  plaintifis  unnecessary 
damage. 

Rejoinder  to  replication  to  second  plea  to  new  assignment^ 
taking  issue  thereon. 

Demurrer  to  same  replication,  and  joinder  therein. 

Gray  argued  in  support  of  the  demurrer  {a\ — The 
pleadings  disclose  this  state  of  facts.  The  plaintiffs  are 
possessed  of  a  colliery  near  to  land  occupied  by  one  Lowe, 
and  the  defendant  is  possessed  of  land  adjoining  Lowe's 
land.  The  plaintiffs,  by  their  second  count,  complain  of  an 
obstruction  by  the  defendant  of  a  watercourse  which  the 
(a)  In  last  Michaelmas  Term  (Nov.  16). 
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pltintifi  made  on  land  near  the  colliery,  with  the  consent 
of  the  owner.      The  defendant  assumes   that  his  land  is 

Roberts 

ineaat,  and  says  that  the  plaintiffs  made  the  watercourse  ^9, 
with  his  leave  and  licence,  which  he  afterwards  revoked,  and 
because  the  pUintifis  continued  to  use  the  watercourse  after 
the  revocation,  against  his  will,  he  obstructed  it  The 
pUintifis  by  their  new  assignment  in  effect  say,  **  We  do  not 
complain  of  an  obstruction  by  you  of  a  watercourse  on 
jour  land;  but  that  you  obstructed  a  watercourse  made  on 
Lowe's  land  with  his  consent.  Therefore  the  defendant  is 
charged  with  coming  upon  Lowe's  land,  and  there  obstructing 
the  watercourse.  The  defendant  in  answer  says,  *'  The 
watercourse  on  Lowe's  land  was  so  constructed  that  the 
water  was  discharged  from  it  on  to  my  land ;  and  in  order 
to  prevent  that  I  obstructed  the  watercourse  on  Lowe's 
land."  The  plaintiffs  reply,  "  you  might  have  obstructed  the 
watercourse  lower  down  on  Tjowc's  land,  and  nearer  your 
own  land ;  and  if  you  had  done  so,  that  would  have  pre- 
vented the  water  coming  on  your  land,  and  would  have 
caosed  no  damage  to  us;  therefore  your  justification  is  not 
good  because  you  have  done  us  unnecessary  damage.*^ 
That  replication  is  bad,  because  the  defendant,  in  obstructing 
^  watercourse  on  Lowe's  land,  was  bound  to  do  him  as 
little  damage  as  possible ;  and  it  is  consistent  with  every 
allegation  that  the  defendant  made  the  obstruction  at  the 
place  he  did  in  order  (o  avoid  unnecessary  damage  to 
Lowe.  If  Lowe  sued  the  defendant  for  doing  unnecessary 
damage  to  him,  it  would  be  no  justification  that  the  damage 
was  done  in  order  to  prevent  damage  to  the  plaintiflfs. 
[ChanneU,  B. — Is  the  second  plea  to  the  new  assignment 
good?  It  does  not  allege  that  the  defendant  could  not  have 
obatmcted  the  watercourse  at  any  other  spot.]  The  defendant 
is  not  bound  to  make  that  allegation.     If  he  had  Lowe's 
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licence^  he  was  at  liberty  to  select  a  spot  where  the  least 
damage  would  be  done  to  Lowe.  \_BramtPeU,  B. — The 
defendant  might  have  stopped  the  water  on  his  own  land, 
but  what  right  had  he  to  go  on  Lowe's  land  to  stop  it?] 
The  defendant  was  not  bound  to  erect  a  barrier  on  his  own 
land^  and  as  he  could  not  prevent  the  water  from  flowing 
over  it  without  obstructing  the  watercourse  on  Lowe's  land, 
he  had  a  right  to  do  so.  It  may  be  that  the  mode  of 
obstruction  which  did  the  least  damage  to  Lowe  caused  the 
damage  to  the  plaintifis.  The  plaintiffs  should  have  alleged, 
not  merely  that  the  defendant  might,  by  obstructing  the 
watercourse  lower  down  on  Lowe's  land,  have  caused  the 
plaintiffs  no  damage,  but  also  that  less  damage  would  have 
been  done  to  Lowe. 

Matthews,  conttk. — Upon  these  pleadings  it  is  admitted 
that  the  plaintiffs  have  a  right  to  the  enjoyment  of  a  water- 
course over  Lowe's  land.  The  defendant. says  that  the  water 
was  discharged  from  the  watercourse  on  to  his  land,  and 
that  he  could  not  prevent  it  without  obstructing  the  water- 
course on  Lowe's  land.  Now  a  person  may  abate  a  nuisance 
on  his  own  land,  but,  in  order  to  justify  him  in  going  on  the 
land  of  his  neighbour,  he  must  shew  that  it  was  absolutely 
necessary  for  the  purpose  of  abating  the  nuisance.  The 
replication  states  that  the  obstruction  made  by  the  defendant 
at  the  place  where  it  was  made  was  not  necessary  for  pre* 
venting  the  water  from  being  discharged  from  the  water- 
course on  to  the  defendant's  land.  {^Channett,  B. — To 
support  the  replication  it  is  enough  to  shew  that  the  obstruc- 
tion was  an  unnecessary  and  unreasonable  mode  of  pre* 
venting  the  water  from  coming  on  the  defendant's  land. 
The  plea,  in  effect,  says  that  the  defendant  did  no  more 
than  was  necessary  to  abate  the  nuisance ;  the  replication 
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says  that  what  the  defendant  did  was  not  necessary  for  that        18G4. 
parpose,  and  that  he  might  have  done  it  at  another  place      ^^ 
withoat  injary   to  the  plaintiSs.]      The  question  is  not  ^• 

whether  less  damage  was  done  to  Lowe,  for  if  the  obstruc- 
tion was  necessary  in  order  to  abate  the  nuisance  it  was 
justifiable.  In  Com.  Dig.,  **  Action  npon  the  Case  for  a 
NuisaDce*'  (D.  4),  it  is  said,  '^  A  man  may  enter  into  the 
soil  of  another,  when  it  is  necessary  to  remove  a  nuisance." 
..."  But  he  cannot  cut  down,  or  do  any  damage  after 
the  noisance  is  abated,  or  in  the  abatement,  unless  neces- 
sary.*' Even  in  the  case  of  an  obstruction  of  a  public 
highway,  it  roust  be  shewn  that  some  right  was  enjoyed 
io  the  exercise  of  which  it  was  necessary  to  remove  the 
ohstrnction :  Dimes  v.  Petley  (a),  Bateman  v.  Bluck  (&).— 
Moreover  the  plea  to  the  new  assignment  is  bad,  for  it  does 
not  shew  that  the  plaintifls  were  wrongdoers  in  making  the 
watercourse  on  Lowe's  land,  and  therefore  the  defendant 
bad  no  right  to  enter  on  his  land  to  obstruct  it  without 
prefious  notice  or  request  to  him  to  prevent  the  water  from 
coming  on  the  defendant's  land :  Jones  v.  WilUams  (c). 

Grajf  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plain* 
tifi  are  entitled  to  judgment. 

It  would  have  been  more  satisfactory  if  we  had  the  actual 
&ct8  of  the  case  before  us,  instead  of  deciding  upon  such 
n  are  disclosed  by  the  pleadings;  but,  from  the  light 
thrown  on  the  subject  by  the  argument  of  Mr.  Graj/y  I 
bave  no  difficulty  in  coming  to  a  conclusion  f  ^and  I  think 
that  his  proposition  is  untenable.     I  cannot  subscribe  to 

5  • 

(a)  15  Q.  B.  276.  (b)  18  Q.  B.  870. 

(c)  11  M.  &  W.  176.  J 
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the  notion  that  where  a  long  line  of  watercourse  flows  over 
land  in  the  occupation  of  different  persons,  any  occupier 
who  suffers  injury  from  it  has  a  right  to  obstruct  it 
wherever  he  pleases.  If  a  person  has  a  right  to  obstruct 
a  watercourse  on  his  own  land,  he  may  do  it  anywhere  on 
that  land,  but  he  has  no  right  to  enter  on  his  neighbour's 
land  and  obstruct  it  at  any  spot  he  may  think  fit,  because 
it  is  a  matter  of  indifference  to  him  where  it  is  done. 

For  these  reasons  I  think  that  the  plaintifls  are  entitled 
to  judgment. 

Bramwell,  B.— I  am  of  the  same  opinion.  It  is  not 
necessary  to  determine  whether  or  no  the  defendant  had  a 
right  to  enter  upon  Lowe's  land,  and  place  thereon  a  per- 
manent obstruction  for  the  purpose  of  preventing  the  water 
which  flowed  from  the  plaintifiB*  land  from  continuing  to 
flow  through  Lowe's  land  to  the  defendant's  land.  Assuming 
that  the  defendant  had  that  right,  I  so  far  agree  with  Mr. 
Gray  that  he  was  bound  to  exercise  it  so  as  to  cause  as 
little  damage  as  possible  to  Lowe,  and  also  to  the  plaintiff. 

Now,  the  defendant  says  that  he  entered  upon  Lowe's 
land  in  order  to  obstruct  the  water  which  was  wrongfully 
discharged  from  thence  on  to  his  own  land,  and  that,  with- 
out doing  so,  he  could  not  prevent  the  water  from  coming 
on  his  land.  The  plaintiff  replies,  *^  By  obstructing  the 
watercourse  at  that  particular  place,  you  did  me  an  unne- 
cessary injury :  if  you  had  obstructed  it  lower  down,  and 
nearer  to  3'our  own  land,  you  would  have  prevented  the 
water  from  coming  on  your  land,  and  would  not  have 
caused  me  any  damage."  There  seems  good  sense  in  that, 
because  it  may  be  well  supposed  that  if  the  obstruction 
had  been  placed  half  a  mile  lower  down,  some  natural 
declivity  of  the  land  would  have  caused  the  water  to  flow 
away  without  doing  any  damage  to  the  plaintiffs. 
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But  then  Mr.  Gray  objects  that  the  plaintifis  do  not  in        1864. 
tenns  say  that  if  the  watercourse  bad  been  obstructed  in       "^^^^ 
the  mode  they  suj^est  less  or  no  more  damage  would  have  <^- 

been  done  to  Lowe.  It  seems  to  me  that  the  plaintiffs 
do  saj  80^  because  they  say,  '^  Tou  might  have  lawfully 
obstncted  the  watercourse  elsewhere  without  doing  us  any 
injury.*    I  therefore  think  the  replication  good. 

Channell,  B. — I  am  also  of  opinion  that  the  plaintiffs 
ve  entitled  to  judgment.  The  plaintiffs,  by  their  second 
count,  complain  that  the  defendant  obstnicted  their  water* 
course.  On  these  pleadings  it  may  be  taken  that  the 
watercourse  intersected  the  defendant's  land,  and  also 
Lowe's  land,  with  his  leave  and  licence.  The  leave  and 
licence  remaining  unrevoked,  I  am  not  sure  that  the  plain- 
ti0s  might  not  be  treated  as  occupiers  of  that  portion  of 
Ix^we's  land  over  which  the  watercourse  flowed.  It  is  not^ 
lK)weYer,  necessary  to  determine  that.  The  defendant 
pleads  a  plea  which  casts  on  the  plaintiffs  the  necessity  of 
new  aasiguing.  They  accordingly  new  assign,  and  say  that 
they  sue,  not  for  the  obstruction  of  a  watercourse  on  the 
defendant's  land,  but  for  the  obstruction  of  a  watercourse 
on  Lowe's  land.  To  that  the  defendant  pleads,  that  he 
WIS  possessed  of  land  adjoining  Lowe's  land,  and  that  the 
water  from  the  watercourse  in  Lowe's  land  was  wrongfully 
discharged  on  to  the  defendant's  land,  and  without  entering 
on  Lowe's  land,  and  obstructing  the  watercourse  there,  the 
defendant  could  not  prevent  the  water  from  being  dis- 
chaiged  therefrom ;  and  therefore  the  defendant,  in  order 
to  prevent  the  water  coming  on  his  land,  obstructed  the 
watercourse  on  Lowe's  land. 

Now  I  agree  that  the  defendant  had  a  right  to  prevent 
^  water  coming  on  his  land  ;  and  1  will  assume,  for  the 
PO'pose  of  the  present  argument,  that  the  defendant  was 
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ISG^I.  ^^^  bound  to  confine  his  operations  to  his  own  land,  but 
was  at  liberty  to  enter  upon  the  land  of  his  neighbour  and 
obstruct  the  watercourse  there.  Conceding  those  two 
points,  I  am  of  opinion  that  the  plea  would  have  been 
bad  if  it  had  not,  in  substance,  alleged  that  in  obstruct- 
ing the  watercourse  the  defendant  did  no  more  damage 
than  was  necessary,  or,  in  other  words,  that  it  was  neces- 
sary for  him  to  do  the  act  complained  of  in  order  to 
prevent  the  water  coming  on  his  land.  The  replication  to 
that  plea,  in  effect,  traverses  the  allegation  that  it  was 
necessary  for  the  defendant  to  do  the  act  he  seeks  to 
justify,  and  so  affords  a  good  answer  to  the  plea.  On  the 
other  hand,  if  the  plea  does  not,  in  substance,  allege  that 
the  particular  act  complained  of  was  necessary^  but  merely 
alleges  a  right  to  obstruct  the  watercourse  on  Lowe's  land, 
it  is  defective  in  not  alleging  that  the  defendant  did  no 
more  damage  than  was  necessary  for  the  exercise  of  that 
right.  I  think  the  former  is  the  more  correct  view ;  but 
in  either  case  the  defendant  is  in  this  dilemma — the  repli- 
cation is  either  a  good  traverse  of  the  allegation  in  the 
plea  that  it  was  necessary  for  the  defendant  to  do  the  act 
complained  of,  or  it  is  in  the  nature  of  a  new  assignment 
that  unnecessary  damage  was  done  to  the  plaintiffs  by  the 
defendant  in  the  exercise  of  his  right. 

PiGOTT,  B. — I  am  also  of  opinion  that  the  plaintifls  are 
entitled  to  judgment  I  think  the  replication  affords  a 
good  answer  to  the  plea,  for  it,  in  substance,  alleges  that 
the  defendant  did  more  than  was  necessary  to  abate  the 
nuisance.  Of  that  the  plaintifis  complain,  and  to  that 
extent  the  defendant  is  liable. 

Judgment  for  the  plain tifls. 


L 
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The  iflBiieB  of  fact  were  tried,  before  Keating,  J.,  at  the        1864. 
Stafibrdshire  Spring  Assizes^  1864. 

On   behalf    of  the  plaintiffs  it  was  proved  that  they 

had  become,  from  Lady  Day,  1860,  lessees  of  a  colliery 

called  the  Bank   Colliery  (coloured  blue  on    the  plan), 

under  a  Mr.  Samael  Smith.      The   plaintiffs   expended 

money  in  plant  and  engines,  and  in  sinking  pits.     They 

found  water  in  the  seams  of  coal  in  that  coUiery,  and 

applied  to  Sir  Horace  St.  Paul,  the  owner  (subject  to  a 

mortgage)  of  lands   adjoining    the    Bank   Colliery   and 

(coloured  yellow,  green,  purple,  and  pink  on  the  plan)  for 

permission  to  make  a  watercourse  from  their  pit  shafts  to 

carry  away  the  water  pumped  out  of  their  mines.     Sir 

Horace  St.  Paul,  by  his  agent  Hickman,  gave  the  plaintiffs 

written  permiasion  to  make  and   use  such  watercourse, 

paying  a  peppercorn  rent.     A  watercourse  was  thereupon 

made  by  the  plaintifis  in  the  line  indicated  upon  the  plan> 

from  the  Bank  Colliery  as  far  as  the  figure  1  on  the  plan, 

where  it  emptied  itself  into  an  old  excavation  that  had 

been  caused  by  former  workings  of  a  colliery  called  the 

Broadwater  Colliery  (situate  under  the  lands    coloured 

greeii,  purple,  and  pink  on  the  plan)^  but  which  was  at 

tbat  time  unworked.     This  watercourse  was  also  made  and 

^  by  the  plaintiffs  with  the  licence  of  William  Lowe, 

who  was  at  that  time  yearly  tenant  and  occupier  of  the 

surface  of  the  lands  coloured  yellow  and  green,  and  who 

u^d  a  brickyard  near  the  figure  1,  as  indicated  on  the 

P^)  and  used  such  quantity  of  the  water  coming  down 

^  watercourse  as  he  required  for  the   purposes  of  the 

'*HiyarA     The  plaintiffs  continued   to   use   this   water- 

^Tse  for  carrying  off  water  from  their  mines  until  the 

njowh  of  March,  1861. 

At  Lady  Day,  1861,  the  defendant  became  lessee  of  the 
Broadwater  Colliery,   under  a  lease  from  Sir  Horace  St. 


BOBE&TS 

V, 

BO8E. 


EXCHEQUER  REPORTS. 

Paul  and  bis  mortgagee  (a).  The  defendant  had  been  let 
into  possession  before  the  lease  was  executed,  viz.,  on  the 
6th  of  February,  1861.  At  the  time  when  the  lease  was 
granted,  the  spoil  banks  or  pit  mounds  on  the  surface  of  the 
Broadwater  Colliery  were  in  the  position  now  shewn  by  the 
broken  lines  on  the  plan,  but  were  somewhat  smaller  in 
extent.  They  were  given  up  by  Lowe  to  the  defendant, 
and  taken  possession  of  by  him  when  he  was  let  into  pos- 
session  of  the  Broadwater  Colliery.    The  watercourse  made 


(a)  The  defendant's  lease  was, 
of  the  mines  of  coal,   ironstone 
and  fireclay  then  remaining  un- 
worked  in  the  Broadwater  Col- 
liery.    It  also  contained   (inter 
alia)  a  power  for  the  defendant 
to  enter  on  and  occupy  parts  of 
the  surface    including    the    pit 
mounds  or  spoil  banks  indicated 
by  broken  lines  on  the  plan,  giving 
a  calendar  month's  notice,   and 
making  compensation  for  damage. 
The  lease  then  excepted  and  re- 
seryed  to  the  mortgagee,  his  heirs 
and  assigns,  all  mines  and  mine- 
rals other  than  the  mines  of  coal, 
iron    and   fireclay   thereinbefore 
demised,  with  powers  to  the  mort- 
gagee, his  heirs  and  assigns,  and 
his  or  their  lessees  and  tenants  of 
the    excepted  mines,    and   their 
miners,  &c.,  to  enter  upon  parts 
of  the    surface    similar    to   the 
powers  given  to  the  defendant  in 
respect  of  the  demised  mines.     It 
then    contained     the    following 
clause  :• — "  And  also  except  and 
reserved  unto  the  said  mortgagee 
his  heirs  and  assigns,  and  also  to 
the  tenants  and  occupiers  for  the 
time  being  of  the  said  excepted 
mines,   minerals,    and    premises, 
good   right   and   authority   from 


time  to   time  and  at   all  times 
during  the  said  demise  to  enter 
into    and   upon   the  said  basin, 
wharf,  and  lands  hereinbefore  de- 
scribed,** &c.  (including*thc  spoil 
banks),  "  and  to  make  all  roads, 
railways,    ways,    cuts,    canals, 
wharfs,    landing    places,    yards, 
basins,  drains,   and  toatereourMes 
in,  upon  and  across,  under,  and 
over    the  same  and  every  part 
thereof  they  may  think  needftd  or 
necessary,  during  the  term  interuied 
to  he  hereby  granted,  for  the  com" 
plete  or  effectual  oceiqiation^  work- 
ing, or  enjoyment  of  such  excepted 
or  adjoining  mines,  minerals,  and 
premises,  and  for  selling,  convert- 
ing, consuming,  carrying  away, 
and  disposing  of  produce  thereof, 
he  the  said  mortgagee,  his  heirs 
and  assigns  offering  no  unnecessary 
impediment  or  interruption  to  the 
said  David  Rose,  his  executors, 
administrators  or  assigns,  in  his 
mining  operations  under  this  pre- 
sent demise  or  in  the  exercise  or 
enjoyment   of  the    powers    and 
authorities  hereinbefore  granted, 
and  making  compensation  for  aB 
damage  to  be  occasioned  to  him 
or  them  thereby." 
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as  above  mentioned  by  the  plaintiffs  was  not  made,  nor  did  1864. 
it  pass  through  or  over  anj  land  which  was  the  site  of  a 
pit  mound,  or  which  was  broken  up  or  damaged  bj  mining 
operations.  The  defendant  never  exercised  the  powers 
pTen  him  by  the  lease  of  occupying  any  part  of  the  lands 
coloured  green  on  the  plan  (except  by  taking  possession  as 
afereaaid  of  the  part  indicated  by  broken  lines),  nor  did  he 
e?er  give  any  notice  to  the  tenant  of  those  lands  of  his 
mtentum  to  enter  upon  and  take  possession  of  any  part 
thereof.  With  respect  to  the  lands  coloured  yellow,  neither 
thesnr&ce  nor  the  minerals  under  it  were  included  in  the 
lease.  At  the  date  of  the  lease  Sir  Horace  St  Paul  and  his 
iDortgagee  had  mines  adjoining  the  mines  of  the  Broad- 
water Colliery  granted  by  this* lease  to  the  defendant  (a). 
There  were  also  mines  adjoining  the  Broadwater  Colliery 
helooging  to  other  owners,  such  as  the  Albert  Colliery  and 
the  Bank  Colliery  shewn  on  the  plan. 

In  February,  1861,  Hickman  required  the  plaintiffs  to 
extend  the  watercourse  to  a  further  point,  viz.,  from  the 
figure  1  to  the  figure  2  on  the  plan.  At  the  latter  point 
there  wasr  an  old  watercourse  which  had  been  used  by  former 
lessees  of  the  Broadwater  Colliery  for  the  purposes  of  that 
colliery,  and  which  had  run  in  the  line  shewn  on  the  plan 
into  the  canaL  Hickman  required  the  plaintiffs  to  cleanse 
oat  this  old  watercourse,  so  that  the  water  from  the  Bank 
CoDiery  having  been  brought  into  it  by  the  extension  from 
point  1  to  point  2  should  flow  along  it  into  the  canal. 
According  to  the  evidence  of  the  defendant  and  his  agent^ 
tbe  defendant  also  required  an  annual  money  payment  to 
be  made  by  the  plaintiffs  to  him  for  the  use  of  the  water* 
coune  so  extended  over  the  Broadwater  Colliery^  and  the 
idttoiifiii  agreed  to  make  such  money  payment  (the  amount 

(a)  Itwu  not  distinctlj  proved      the  arguments  before  the  Court 
•ttke  trial  th»t  Sir  Horace  St.      proceeded  on  that  asiumption. 
Pinl  had  adjoining  mines ;    but 
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to  be  afterwards  ascertained  between  them) ;  but  the  plain- 
tiffs denied  that  any  such  agreement  had  been  made.  The 
plaintiffs  commenced  the  extension  in  February^  1861,  and 
cleansed  the  old  watercourse  at  a  cost  of  about  80/.  The 
extension  was  made  through  the  lands  coloured  green  crossed 
by  broken  lines  on  the  plan,  and  entirely  upon  or  through 
old  pit  mounds  or  spoil  banks.  This  work  was  begun  after  the 
defendant  had  taken  possession,  but  before  the  execution 
of  his  lease,  and  completed  after  the  lease  was  executed. 
Hickman*s  evidence  was  that  he  required  the  plaintifla  to 
extend  their  watercourse  to  the  canal  because  that  had  been 
the  watercourse  which  he  originally  contemplated,  and  he 
stated  that  until  the  defendant  complained  to  him  he  did 
not  know  that  the  water  flowed  into  the  workings  of  the 
Broadwater  Colliery.  The  defendant  was  also  lessee  of  the 
Albert  Colliery  coloured  red  on  the  plan,  and  he  raised  the 
coal  of  the  Broadwater  Colliery  up  the  shafts  of  the  Albert 
Colliery,  and  made  a  cut  or  channel  from  the  Albert  Colliery 
into  the  watercounse,  and  along  this  cut  he  sent  water  ftrom 
the  Albert  Colliery  into  the  watercourse.  According  to  the 
plaintifis*  evidence  this  cut  was  made  before  the  watercourse 
was  extended;  according  to  the  defendant's  it  was  made 
afterwards.  After  the  defendant  was  in  possession  under 
bis  lease,  he  required  the  plaintiffs  to  make  an  alteration  in 
the  extended  watercourse  by  substituting  10-inch  pipes  for 
6  inch  pipes  at  that  part  of  the  watercourse  which  passed 
under  the  turnpike  road  shewn  in  the  plan,  because  the 
6-inch  pipes  would  be  insufficient  to  carry  the  water  ft'om 
the  defendant's  two  collieries  as  well  as  from  the  plaintiflk 
This  change  was  made  by  the  plaintifis  at  their  own  ex« 
pense,  the  defendant  finding  the  pipes.  The  extended 
watercourse  continued  to  be  used  by  the  plaintiffs,  subject 
to  a  peppercorn  rent  to  Sir  Horace  St  Paul  and  also  by  the 
defendants,  until  the  obstruction  hereinafter  mentioned. 
Lowe  continued  to  give  his  licence  and  consent  to  the  use 
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of  the  extended  watercoone  so  far  as  bis  lands  were  con«  1864. 
oemed,  and  neither  be  nor  Sir  Horace  St.  Paul  ever 
expressly  revoked  that  licence  and  consent.  From  the  year 
1860  to  the  time  of  the  obstruction  hereafter  mentioned, 
Lowe  had  a  reservoir  in  his  brickyard  which  be  kept  sup- 
plied with  water  from  the  watercourse,  and  used  in  bb 
mann&cture  of  bricks. 

In  March,  1862  (being  the  first  time  that  the  defendant 
objected  to  the  use  of  the  watercourse  by  the  plaintifis), 
and  from  time  to  time  between  that  month  and  the  month 
of  January,  1863,  the  defendant  applied  to  the  plaintiffs 
for  a  money  payment  to  be  made  in  consideration  of  their 
Qse  of  the  watercourse,   and   named   10/.  as  the  annual 
amouDt,  but  after  some  negociations  on  this  subject   the 
plaintiflb  refused  to  pay  anything,  because,  as  they  alleged, 
Hickman  denied  the  defendant's  right  to  claim  any  com- 
pensation or   to  interfere  with  the  plaintiffs'  use  of  the 
watercourse,  on  the  ground  that  the  plaintifis,  as  the  licensees 
of  Sir  Horace  St.  Paul,  had  the  benefit  of  the  exception 
in  the  defendant's  lease.    The  negociations  came  to  nothing, 
and  on  this  account,  as  well  as  on  account  of  the  water- 
ooQTBe  being  insufficiently  kept,  whereby  the  water  flowed 
into  the  defendant's  mines,  the  defendant's  agent,  on  the 
28th  of  January,  1863,  wrote  to  the  plaintifis,  stating  that 
Ae  watercourse,  having  become  injurious  to  the   mining 
operations  of  the  defendant,  must  be  discontinued  on  or 
wfore  the  following  Saturday;  and  again,  on  the  26th  of 
February,  1863,  the  defendant's  agent  wrote  to  the  plaintiff 
i^ardley,  requesting  him  at  once  to  stop  his  water  flowincc 
through  the  Broadwater  Colliery.     On  the  morning  of  the 
S8ih  of  February  the  defendant  caused  the  watercourse 
to  be  obstructed  at  the  point  A.,  along  that  part  of  its 
coarse  which  is  marked  red  on  the  plan,  and  which  lies 
upon  the  land  coloured  yellow,  ta  land  being  still  that  that 
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time  in  the  occupation  of  Lowe.  The  obstruction  was 
four  or  five  yards  in  lengthy  and  eflPectually  prevented  die 
passage  of  any  more  water  from  the  Bank  Colliery  over 
any  portion  of  the  watercourse  below  the  yellow  land.  It 
did  not  prevent  the  passage  of  water  from  the  defendant's 
Albert  Colliery  along  the  channel  made  by  him  into  the 
watercourse  made  by  the  plaintiffs.  The  obstruction  was 
close  to  the  boundary  of  the  plaintiffs'  land,  and  at  a  dis- 
tance of  about  100  yards  from  the  point  marked  1  on  the 
plan  where  the  watercourse  first  enters  on  pit  mounds. 
Neither  the  plaintifi  nor  Lowe  were  consulted  by  the 
defendant  as  to  the  place  where  the  obstruction  should  be 
made. 

The  effect  of  this  obstruction  was  to  force  back  upon  the 
surface  of  the  Bank  Colliery  all  water  pumped  out  of  the 
plaintiffs*  mines  into  the  said  watercourse.  The  plain tifis 
were  obliged  to  continue  pumping  in  order  to  save  the 
works  of  their  colliery  from  being  drowned  out.  The  water 
continued  to  accumulate  on  the  surface  of  the  Bank  Col- 
liery until  it  penetrated  and  percolated  through  the  soil, 
and  so  found  its  way  back  into  the  plaintifis'  mines,  and  by 
this  meanis  considerable  damage  was  done  to  the  plaintifia* 
works. 

With  reference  to  the  reasonableness  of  the  mode  in 
which  the  obstruction  was  made,  there  was  considerable 
conflict  of  evidence.  .On  the  part  of  the  plaintiffs  it  was 
proved  by  Yardley  (one  of  the  plaintiffi),  and  three 
other  witnesses,  mining  engineers  and  surveyors,  that  the 
defendant  could  have  obstructed  the  watercourse  at  or  near  the 
point  1,  where  it  enters  on  the  pit  mounds  in  his  occupa* 
tion,  so  as  entirely  to  prevent  any  water  afterwards  sent 
down  the  watercourse  from  flowing  on  to  the  pit  mounds 
or  any  other  surface  land  occupied  by  the  defendant.  It 
was  also  proved  by  the  same  witnesses  that,  if  the  obstruct 
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tion  had  been  made  at  that  point,  any  water  afterwards  sent        1864 
down  the  watercourse  could  not  have  damaged  or  got  into 
the  defendant's  mines,  unless  the  ground  in  Lowe's  brick- 
yard was  cracked  and  the  defendant  was  working  the  mine 
near  the  sur&ce  at  that  part,  but  that  such  water  would,  if 
left  to  itself,  have  flowed  into  Lowe's  brickyard,  and  thence 
(if  there  had  been  a  drain  made  across  Lowe's  brickyard), 
down  a  gutter  by  the  roadside  where  water  was  always 
ranning^  or  across  the  road  to  a  colliery  of  Messrs.  Lloyd 
and  Foster.      The  crown  of  the  road  was  proved  by  the 
same  witnesses  to  be  at  a  higher  level  than  Lowe's  brick- 
yard, but  the  plaintiff  Yardley  stated  the  gutter  by  the 
roadside  was  at  a  lower  level.     It  was  also  proved  that,  at 
an  expense  of  5L  or  6/.,  a  channel  could  have  been  con- 
strncted  across  Lowe's  brickyard  so  as  to  prevent  it  from 
being  flooded,  and  to  carry  any  water  coming  down  the 
watercourse  either  into  the  gutter  by  the  roadside  or  across 
the  road  into  the  colliery  of  Messrs.  Lloyd  and  Foster, 
lowe,  who  was  called  as  a  witness  for  the  plaintiffs,  stated 
that  he  should  probably  not  have  objected  to  this,  provided 
the  channel  across  his  brickyard  had  been  covered  over  so 
tt  not  to  interfere  with  the  passage  of  horses  and  carts. 
Lowe's  consent  to  any  such  operation  in  his  brickyard  had 
iiotbeen  asked  by  anyone  before  the  obstruction.  Lowe  also 
stated  on  cross-examination  that,  if  the  watercourse  had 
heen  stopped  at  point  1,  without  the  covered  drain  being 
constructed,  the  water  would  have  flowed  on  to  his  brick- 
yard,  flooded  his  works,  and  percolated  into  the  defendant's 
mines.    If  the  obstruction  had  been  made  at  or  about  the 
point  1,  no  damage  at  all  would  have  been  done  to  the 
piaiutifis'  mines,  and,  in  the  opinion  of  the  plaintifis'  wit- 
nesses, the  sum  total  of  damage  done  to  all  parties  would 
have  been  less  than  by  an  obstruction  at  any  other  point. 
On  the  part  of  the  defendant  it  was  proved  that  the 
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1864.  watercourse  at  the  point  of  obstruction  was  carried  through 
a  level  wooden  trough  twelve  or  fourteen  feet  in  length 
(the  whole  of  which  was  stopped  up),  and  that  from  that 
point  to  the  point  1  there  was  a  descent  of  1  in  37 ;  and  it 
was  proved  by  scientific  witnesses  on  his  behalf  that  in 
their  judgment  the  obstruction  had  been  made  in  a  proper 
place,  in  order  to  prevent  the  water  from  flowing  into  the 
defendant's  land;  and  that,  if  the  obstruction  had  been 
made  at  or  about  the  point  1,  the  consequence  would  have 
been  that  any  water  afterwards  sent  down  the  watercourse 
would  have  flooded  Lowe's  brickyard  to  the  depth  of  ten 
inches  (the  gutter  of  the  adjoining  road  being  ten  inches 
higher  than  the  brickyard  according  to  a  witness  who  bad 
measured  it),  and  that  this  water  if  left  to  itself  would  have 
remained  in  Lowe's  brickyard^  and  would  have  percolated 
from  thence  into  the  defendant's  workings,  which  were 
below  the  brickyard  near  the  surface,  and  would  have 
done  damage  there.  One  witness  for  the  defendant  spoke 
to  the  existence  of  cracks  on  the  surface  of  Lowe's  brickyard, 
which  he  ascribed  to  the  defendant's  workings  underneath, 
and  which  would  let  any  surface  water  into  those  workings. 
The  surveyor  to  the  Local  Board  of  Health  of  the  district 
proved  that  the  plaintiff,  Roberts,  had  applied  to  him,  in 
the  Spring  of  1863,  to  know  if  the  Local  Board  would 
allow  the  plaintiffs  to  turn  the  water  from  their  pits  on  to 
the  road,  that  he  replied  certainly  not,  and  that  the  road 
would  be  damaged  thereby.  He  also  proved  that  there 
was  a  board  of  surveyors  of  the  highways  of  the  district  and 
several  Commissioners  acting  on  the  local  board. 

At  the  close  of  the  plaintiffs'  case,  the  defendant's  counsel 
applied  to  the  learned  Judge  to  nonsuit  the  plaintiffs  on 
the  ground  that  no  right  to  the  watercourse  appurtenant  to 
the  plaintiffs'  colliery  had  been  proved,  and  consequently 
the  first  count  was  not  maintainable,  and  that  the  licence 
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given  to  the  plaintifiB  bj  Sir  Horace  St.  Paul  to  use  and        ise4. 

enjoy  the  watercourse  in  the  second  count  mentioned  was 

revoke  by  the  lease  of  the  Broadwater  Colliery  granted  to 

the  defendant,  and  by  the  defendant's  own  express  act,  and 

that  there  was  no  evidence  for  the  jury  in  support  of  the 

second  replication  to  the  second  plea  to  the  new  assign* 

ment. 

The  learned  Judge  ruled  that  there  was  no  evidence  in 
support  of  the  first  count,  and  that  on  the  issue  raised  by 
the  third  plea  to  the  second  count  the  defendant  was 
entitled  to  the  verdict,  on  the  ground  that  the  lease  to  the 
defendant  of  the  Broadwater  Colliery  had  revoked  the 
licence  and  consent  in  the  second  count  mentioned.  He 
also  n]led  that,  on  the  second  replication  to  the  second  plea 
to  the  new  assignment,  there  was  a  question  for  the  jury 
whether  the  obstruction  of  the  watercourse  by  the  defend- 
ant was  an  unnecessary  and  unreasonable  mode  of  prevent- 
ing the  water  from  being  discharged  from  the  watercourse 
and  coming  on  the  defendant's  land ;  and  he  left  that  ques- 
tion only  to  the  jury,  directing  them,  for  the  purpose  of  that 
issne,  to  assume  that  the  defendant  had  a  right  to  go  upon 
Lowe's  land  in  order  to  stop  the  water  from  coming  on 
the  defendant's  land  in  a  reasonable  way.  He  also  directed 
them,  in  considering  the  question  left  to  them,  to  take  into 
account  all  the  circumstances  of  the  damage  that  might 
have  been  done  to  Lowe,  or  to  Messrs.  Lloyd  &  Foster,  or 
to  the  defendant's  own  mines,  if  the  defendant  had  stopped 
the  watercourse  at  any  lower  point  than  where  he  did  stop 
it;  and  to  say,  upon  a  review  of  all  these  circumstances, 
whether  the  mode  and  place  in  which  the  obstruction 
actually  was  made  were  or  were  not  unnecessary  and  un- 
reasonable. 

The  learned  Judge  reserved  to  both  parties  leave  to 
wove;  to  the  plaintiffs,  to  enter  the  verdict  on  the  issue 
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1864.  raised  by  the  third  plea:  to  the  defendant,  to  enter  a 
nonsuit  on  the  ground  that  there  was  no  evidence  for  the 
jury  on  the  last  issue. 

The  jury  found  a  verdict  for  the  plaintiffs  on  the  question 
left  to  them. 

Gray^  on  a  former  day  in  this  Term,  obtained  a  rule  to 
enter  a  nonsuit,  or  verdict  for  the  defendant  on  the  issue 
on  the  second  replication  to  the  second  plea  to  the  new 
assignment,  on  the  ground  that  the  evidence  did  not  prove 
the  replication ;  or  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence,  and  also  on  the  ground  that 
the  learned  Judge  misdirected  the  jury  in  holding  that  the 
whole  replication  was  proved  except  the  particular  allega- 
tion left  to  the  jury. 

Huddlestan  obtained  a  cross-rule  to  enter  the  verdict  for 
the  plaintiffs  on  the  third  issue,  on  the  ground  that  the 
defendant  had  no  right  at  all  to  obstruct  the  watercourse 
mentioned  in  the  second  count,  and  also  on  the  ground 
that  he  had  no  right  to  obstruct  it  at  the  place  where  he  did 
obstruct  it ;  against  which 

Gray  and  Macnamara  shewed  cause,  and  supported  the 
rule  obtained  for  the  defendant  (a). — First,  as  to  the  plain- 
tiffs' rule.  The  defendant  is  entitled  to  retain  the  verdict 
on  the  issue  raised  by  the  third  plea.  That  plea  traverses 
the  continuance  of  the  licence  of  the  plaintiffs'  watercourse 
by  the  owner  of  the  land  across  which  it  was  made.  The 
licence  was  clearly  revocable:  Wallis  v.  Harrison  {b\ 
Hetolins  v.  Harrison  (e).  The  lease  granted  to  the 
defendant  operated  as   a    revocation;    and    though    the 

(a)  May  3,  1864.  (b)  4  M.  &  W.  638. 

(c)  6  B.  &  C.  22U 
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defencknt  at  ftrat  reDewed   the  licence,  he  subseqaently 

feroked  it.     The  elaose  in  the  lease  which  reserves  to  the 

leflGor  the  right  to  make  watercourses  cannot  apply  to  the 

coQtmoaDce  of  ^existing  watercourses.     lo  strictness  that 

right  is  Dot  the  subject  of  a  reservation  or  exception,  but  an 

eaaemeat  newljr  created  bj  way  of  grant  Ax)in  the  lessee  e 

Tke Durham  and  Sunderland  Railway  Company  v.  Walker  [a)^ 

Cdkman  ▼•  Foeter  (b).      Moreover  the  exception  only  ex* 

tends  to  the  oiaking  of  watercourses  for  the  enjoyment  of 

the  ^*  excepted    or    adjoining  mines.**      And    the    word 

"adjoinmgy''  even  if  not  limited  to  the  excepted  mines,  is 

at  ail  events  limited  to  adj<Hning  mines  which  belong  to 

the  lessor. 

Secondly,  the  defendant's  rule  to  enter  a  nonsuit,  or 
verdict  for  the  defendant  on  the  last  issue,  ought  to  be  made 
abeohite.  The  second  replication  to  the  second  plea  to 
the  new  assignment  was  not  proved.  The  evidence  failed 
to  shew  that  the  watercourse  could  have  been  lawfully 
obetructed  (as  alleged  in  the  replication)  anywhere  below 
the  point  where  it  was  in  fact  obstructed.  At  the  point 
•elected  by  the  plaintifis  as  the  proper  place  for  the 
obstruction,  it  was  admitted  by  their  own  witnesses  that 
Lowe  must  have  been  damaged,  and  the  defendant  would 
have  incurred  the  further  risk  of  an  indictment  for  nuisance 
in  flooding  a  public  highway.  It  will  be  argued  on  the 
other  side  that  it  was  not  necessary  to  obstruct  at  the  point 
where  the  obstruction  was  made ;  but  the  right  to  obstruct 
at  ume  point  must  be  conceded,  and  the  defendant  could 
Dot  have  obstructed  at  any  other  point  on  Lowe's  land 
than  where  he  did  obstruct,  without  sending  the  water  in  a 
direction  in  which  he  had  no  right  to  send  it  [BramweU, 
^—Suppose  the  defendant  had  obstructed  at  the  entrance 
to  hia  own  land,  and  Lowe  had  sustained  damage,  would 
that  damage  be  the  defendants'  act,  or  the  plaintiffs'?]  The 
(a)  2  Q.  B.  940.  (6)  1  H.  &  N.  87. 
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T^ater  flowing  at  the  time  of  stoppage,  the  act  of  stoppage 
would  be  the  defendant's.  As  against  Lowe,  the  plaintiff 
could  only  justify  necessary  damage.  The  pleadings  admit 
the  necessity  of  entering  Lowe's  land  fon^the  purpose  of 
'  obstructing,  though  not  at  the  point  where  the  obstruction 
was  made.  In  Com.  Dig.  tit.  Action  upon  the  Case  for  a 
Nuisance  (D.  4),  it  is  said,  **  A  man  may  enter  on  the  soil 
of  another,  when  it  is  necessary,  to  remove  a  nuisance.** 
It  is  enough  that  it  should  be  under  all  the  circumstances 
reasonably  necessary.  With  regard  to  the  argument  that 
the  damage  to  Lowe  might  have  been  obviated  at  an 
inconsiderable  expense,  the  answer  is  that  the  defendant 
was  not  bound  to  incur  any  expenditure. 

Huddleston  and  H.  Matthews  supported  the  rule  obtained 
for  the  plaintiffs,  and  shewed  cause^against  the  defendant's 
rule. — First,  the  rule  to  enter  the  verdict  for  the  plaintiffs  on 
the  third  issue  should  be  made  absolute.  The  defendant's 
leave  did  not  operate  as  a  revocation  of  the  licence  of  the 
plaintiffs'  watercourse.  The  right  to  make  watercourses 
for  the  working  of  adjoining  mines  is  expressly  excepted  by 
the  terms  of  the  demise.  The  plaintiffs*  mine  adjoined  the 
defendant's ;  the  watercourse  was  constructed  for  the  pur- 
pose of  working  it,  and  completed  after  the  execution  of 
the  lease;  and  the  defendant's  lessor,  through  his  agent, 
authorized  the  construction.  But  the  question  does  not 
turn  on  the  construction  of  the  lease.  The  lease  could  not 
under  any  circumstances  revoke  the  licence  of  the  water- 
course at  the  point  where  the  obstruction  was  made,  since 
that  point  was  not  on  land  occupied  by  the  defendant,  but 
by  Lowe.  The  right  of  watercourse  claimed  on  the  plead- 
ings is  over  Lowe's  land,  viz.,  from  the  plaintiffs'  colliery  to 
the  old  pit's  mouth,  and  that  right  was  never  revoked. 
[Bramtoeil,  B. — The  licence  which  Lowe  gave  was  only  a 
continuing  licence  so  long  as  the  water  had  an  outlet^  either 
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down  the  old  pit  or  into  the  canal.]  At  the  trial,  no  such 
point  was  made ;  and  it  would,  at  all  events,  be  a  question 
for  the  juiy  what  the  licence  was. 

ISecondly,  the  defendant's  rule  should  be  discharged. 
Upon  this  part  of  the  argument  it  must  be  taken  as 
admitted  that  the  plaintifis'  licence  was  continuing.  The 
defendant's  only  right  was  to  protect  himself  from  an  injury 
in  the  nature  of  a  nuisance;  that  could  only  justify  the 
entry  of  Lowe's  land  if  the  entry  were  necessary  for  that 
pnrpose.  Here  it  was  not  The  defendant  could  have 
obstructed  at  the  boundary  of  his  own  land ;  and  if  Lowe 
bad  thereby  sustained  damage  the  plaintiffs  would  have 
been  responsible.  In  abating  a  nuisance,  no  damage  is 
justifiable  which  is  not  necessary  for  the  purpose  of  abate- 
ment: Gale  on  Easements,  3rd  ed.,  p.  523.  'The question 
is  only  confused  by  treating  it  as  a  comparison  of  the 
damage  which  would  accrue  to  individuals.  Necessity  is 
the  origin  of  the  right ;  and  the  damage,  if  justifiable  at 
^all,  roast  be  justified  on  that  ground.  Lowe,  having  sanc- 
.  tioned  the  nuisance,  is  in  the  same  position  as  the  plain- 
tifls.  Why  then  should  the  slightest  damage  to  Lowe  be  a 
reason  for  disregarding  all  considerations  of  damage  to  the 
plaintiffs?  But  unless  the  Court  can  lay  down  that  rule 
the  defendant  is  clearly  liable. 

Cur.  adv.  vult 

PouxKK,  C.  B.,  now  said. — In  this  case  we  are  all  of 
opinion  that  the  rule  to  set  aside  the  verdict  on  the  issue 
found  for  the  plaintifis,  and  to  enter  a  nonsuit,  should  be 
made  absolute ;  and  that  the  cross-rule  to  set  aside  the  verdict 
br  the  defendant  on  the  third  issue,  and  enter  it  for  the 
plaintiffs,  should  be  discharged. 

The  action  was  brought  for  the  obstruction  of  a  water- 
course which  ran  through  certain  land  in  the  occupation  of 
ft  person  named  Lowe.     The  defendant  pleaded,  in  sub- 
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Stance,  that  he  had  a  right  to  stop  the  watercourse  because 
it  caused  him  injury  to  which  he  was  not  bound  to 
submit  The  plaintiflfs  replied  that  the  defendant  had 
stopped  the  watercourse  in  an  inconvenient  and  unreason- 
able way.  Andy  on  the  facts  now  before  us,  this  must  be 
understood  to  mean  that  the  defendant  could,  without  (tny 
damage  to  Lowe,  have  stopped  the  watercourse  elsewhere ; 
for  the  rule  which,  in  my  judgment,  applies  to  such  a  state 
of  facts  is,  that  the  least  damage  should  be  done  to  the 
plaintiffs  that  is  consistent  with  no  damage  at  all  being 
done  to  Lowe. 

Now,  the  evidence,  taken  collectively,  excludes  the  notion 
that  there  was  any  question  for  the  jury  whether  the  water* 
course  was  so  stopped  as  to  infringe  that  rule.  And  there- 
fore, in  my  view  of  the  defendant's  duty,  there  was  no 
evidence  to  justify  the  verdict.  The  explanation  of  that 
verdict  is,  that  the  jury  took  into  account  the  injury  to  the 
plaintiffs  as  well  as  the  injury  to  Lowe,  and  considered,  on 
that  ground,  that  the  watercourse  should  have  been  stopped* 
elsewhere.  But  if  so,  they  acted  on  an  incorrect  nile. 
The  defendant  had  no  right  to  injure  Lowe.  He  was  not 
bound  to  speculate  whether  Lowe  would  assent  to  some 
arrangement ;  nor  was  he  bound  to  make  arrangements,  or 
incur  expense,  or  take  any  step  to  enable  himself  to  stop 
the  watercourse  at  any  other  point  in  Lowe's  premises  than 
where  he  did  stop  it.  There  is  no  evidence  that  the  water- 
course could  have  been  stopped  elsewhere^  so  as  to  do  no 
injury  to  Lowe;  and,  on  Lowe's  evidence  (which  was 
uncontradicted),  it  is  clear  that  if  it  had  been  stopped  lower 
down  Lowe  would  have  been  injured 

Construing  the  replication  as  I  have  done,  and  as  I  think 
it  ought  to  be  construed,  I  am  of  opinion  that  there  was  no 
evidence  to  justify  the  verdict;  and,  as  the  point  was 
expressly  reserved  at  the  trial,  I  think  the  verdict  should 
be  set  aside  and  a  nonsuit  entered. 
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MAvnN,  B.9  Mid. — ^The  real  qnestion  in  this  case  was        1864. 
nised  by  the  iaeue  on  the  third  plea,  and  on  that  issue  the 
nding  of  the  learned  Judge  was  clearly  correct   The  rule  to 
kC  aside  the  Terdict,  and  enter  it  for  the  plaintifis,  upon 
diat  tflsoe  muat  therefore  be  dischaif^. 

It  appears  that  some  time  since  the  plaintifis  commenced 
the  working  of  a  colliery  upon  land  in  which  Sir  Horace 
Sc  Paul,  the  owner  of  the  adjoining  property,  had  no 
bterest  The  plaintiffs,  wishing  to  get  an  outlet  for  the 
water  pumped  up  from  their  colliery,  obtained  permission 
(nxD  Hickman,  Sir  Horace  St.  Paul's  agent,  to  make  a 
watercourse  through  land  of  Sir  Horace  St.  Paul,  in  the  occu- 
IMtioD  of  Lowe,  and  Lowe  also  assented  to  that  being  done. 
A  wateroooise  was  accordingly  made  from  the  defendant's 
eoUiery,  terminating  near  Lowe's  brickyard,  the  water 
being  a  couTenience  to  Lowe  for  the  purpose  of  his  manu- 
facture. The  rest  of  the  water  was  allowed  to  run  down 
an  old  shaft  to  a  disused  coal  pit  of  Sir  Horace  St  Paul. 
This  state  of  things  continued  for  some  time.  Afterwards 
Hidman  objected  to  this  mode  of  dealing  with  the  water, 
and  toM  the  plaintiffs  they  must  alter  the  watercourse  and 
eztetui  it  to  the  canal.  This  took  place  before  the  lease, 
whidi  I  shall  presently  mention,  was  made  by  Sir  Horace 
St  Paul  of  his  coal  mine  to  the  defendant  The  plaintiffs, 
taking  adYantage  of  the  old  watercourse,  thereupon  made  a 
cooFBe  for  the  water  pumped  op  firom  their  mine  down  to 
the  bann  of  a  canal,  which  was  some  distance  below  the 
pomt  where  their  watercourse  formerly  terminated. 

I  am  of  opnion  that  this  new  watercourse  must  be 
deemed  to  have  been  made  in  substitution  of  the  former 
vaterooone ;  and  consequently  that  the  only  watercourse 
m  existeoce  at  the  time  of  the  obstruction  was  a  watercourse 
&WI  the  plaintiflb'  colliery  to  the  canal  basin.  I  mention 
^  because  Mr.  Matthews  has  contended  that  there  is 
an  cuating  right  of  watercourse  from  the  plaintiffs'  colliery 
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1864.  ^^  ^^^  ^'^  P*^*^  mouthy  and  that  it  is  to  that  watercourse  that 
the  pleadings  refer.  I  think  that  is  not  the  correct  view 
of  the  pleadings.  But,  if  it  were,  the  plea  traversing  the 
continuance  of  the  right  affords  a  complete  answer,  since 
the  old  watercourse  is  no  longer  in  existence. 

The  next  material  circumstance  is,  that  in  March,  1861, 
the  defendant  took  a  lease  from  Sir  Horace  St.  Paul's 
mortgagee  of  a  portion  of  the  land  through  which  the  new 
watercourse  flowed.  From  the  evidence  on  both  sides  it  is 
clear  that  for  some  time  after  the  execution  of  this  lease 
the  plaintiffs  did  not  suppose  they  had  any  right  to  the 
watercourse,  for  they  endeavoured  to  arrange  with  the 
defendant  to  pay  a  sum  of  money  for  the  use  of  it;  but 
afterwards,  being  advised  that  the  defendant  had  no  right 
to  interfere  with  them,  they  insisted  on  treating  the  matter 
as  one  of  right,  and  not  of  licence.  Ultimately,  in  January, 
1863,  the  defendant  gave  the  plaintifis  notice  that  he  would 
not  permit  the  watercourse  to  pass  across  his  land,  and, 
after  waiting  a  reasonable  time  to  enable  them  to  take  it  in 
another  direction,  he  stopped  it  at  a  point  where  the  plain- 
tiffs' and  Lowe*8  land  adjoin ;  and  the  present  action  was 
the  consequence. 

Now,  the  real  issue  in  the  case  is,  whether,  at  the  time 
when  this  obstruction  was  made,  the  plaintifis  had  a  con- 
tinuing licence  to  send  their  water  across  the  land  leased  to 
the  defendant  That  issue  must  be  entered  for  the  defendant, 
unless,  as  against  him,  the  plaintifis  had  not  a  mere  revo- 
cable licence,  but  a  legal  title.  The  only  mode  in  which 
this  argument  cpuld  be  put  was  that  in  the  defendant's 
lease  from  Sir  Horace  St.  Paul's  mortgagee  there  was  a 
reservation  of  the  right  to  make  watercourses.  But  to  the 
application  of  that  clause  Mr.  Macnamara  has  raised  several 
objections^  in  which  I  concur.  And  indeed  it  is  perfectly 
clear  that  it  was  never  the  intention  of  Sir  Horace  St.  PanPs 
agent,  in  telling  the  plaintiffs  to  continue  the  use  of  their 
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watercoarse,  to  act  under  the  reservation  in  the  lease,  nor  1864. 
bad  he  any  authority  to  do  so ;  for  the  person  to  whom 
that  clause  gave  power  was  the  mortgagee.  Having  regard 
to  the  authorities  cited  by  Mr.  Gray^  which  are  not  dis- 
puted, I  am  of  opinion  that,  by  virtue  of  this  demise,  the 
defendant  had  the'power  to  terminate  the  right  to  this  water- 
oouiBe,  and  that  he  did  terminate  it;  and  consequently 
tluit  the  issue  on  the  third  plea,  which  is  the  material  issue, 
was  rightly  entered  for  the  defendant. 

The  other  question  is,  how  the  verdict  should  be  entered 
upon  the  second  replication  to  the  second  plea  to  the  new 
assignment.  The  Court  held  that  replication  good  on  de- 
murrer. I  was  not  concerned  in  that  decision,  but  I  have  no 
Raaon  to  consider  it  incorrect.  My  impression  is,  however, 
that  on  that  issue  there  was  no  evidence  for  the  jury,  and 
Lowe's  evidence  shews  conclusively  that  the  verdict  was 
wrong.  The  question  is  merely  one  of  costs,  and  even  if 
the  plaintiffs  retained  that  verdict,  it  would  only  entitle  them 
to  the  costs  of  the  issue. 

Bramwell,  B.,  said. — I  also  think  the  plaintiffs*  rule 
Bhould  be  discharged,  and  the  defendant's  rule  made  abso- 
lote.  Upon  the  argument  of  the  demurrer  my  Lord  cor- 
K^lj  remarked  that  we  were  endeavouring  to  see  our  way 
in  the  dark.  It  might  have  been  thought  that  some  light 
vonld  be  thrown  upon  the  pleadings  by  the  trial.  But  at 
the  trial  the  supposition  was  that  the  right  claimed  was  a 
right  of  watercourse  'through  the  whole  length  of  the 
defendant*8  land  down  to  the  canal.  The  arguments  for 
the  defendant,  and  of  Mr.  Huddkston  for  the  plaintiffs, 
{proceeded  on  that  supposition.  But  Mr.  Matthews  has 
contended,  and  as  I  think  correctly,  that  on  these  pleadings 
the  right  claimed  is  to  the  original  watercourse  to  Lowers 
«Dd.  In  my  judgment,  however,  it  is  not  material  to  con- 
ifer which  of  these  rights  is  claimed,  for  I  am  of  opinion 
that  neither  right  in  fact  existed. 
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1864.  Assuming  the  right  claimed  to  be  down  to  the  canal 

there  is  one  objection,  independently  of  the  others  that  haye 
been  raised,  which  I  think  fatal  Prior  to  the  execution  of 
the  defendant's  lease  the  plaintifis  had  a  licence  for  a  water- 
course across  Sir  Horace  St.  Paul's  land ;  but  by  the  opera« 
tion  of  the  lease  that  licence,  at  all  events  if  not  continued 
by  the  lessee,  was  at  an  end.  It  was  contended,  however, 
that  under  that  lease  there  was  reserved  to  the  lessor.  Sir 
Horace  St  Paul's  mortgagee,  the  right  to  grant  or  licence 
watercourses,  and  that  he  had  given  the  plaintifis  a  licence 
for  this  watercourse.  Now,  assuming  the  lessor  to  have  had 
that  right,  I  am  of  opinion  that  he  never  exercised  it.  The 
test  is  this.  By  the  terms  of  the  lease  he  is  to  exercise 
his  right,  offering  the  defendant  no  unnecessary  interrupt 
tion,  and  making  compensation  for  damage.  Now,  suppose 
the  defendant  had  sufiered  damage  or  needless  interruption, 
and  applied  to  his  lessor  for  compensation,  the  answer 
to  such  a  demand  would  have  been  that  the  lessor  had 
never  done  anything  under  his  power.  Therefore,  if  this 
be  a  claim  to  a  watercourse  down  to  the  canal  under  the 
defendant's  lessor,  it  fails. 

Next,  assume  the  claim  to  be  to  a  watercourse  only  as  far 
as  the  old  pit's  mouth.  That,  Mr.  Matthews  argues,  is  a 
watercourse  over  the  plaintifis'  land  and  liowe's,  to  which 
Lowe  has  given  his  licence.  But  the  answer  to  that  aigu- 
ment  is  that,  although  Lowe  has  allowed  the  water  to  run 
over  his  land  so  long  as  it  found  an  outlet,  if  it  had  stopped 
there  and  flooded  Lowe's  land,  Lowe  would  not  have  allowed 
it.  Therefore  the  very  foundation  of  Lowe's  permission  is 
gone.  The  licence  was  given  provided  the  water  had  an 
outlet:  it  has  an  outlet  no  longer,  and  consequently  the 
licence  does  not  exist.  Then  it  was  said  that  this  was  a 
question  for  the  jury.  But  I  think  not.  The  only  licence 
which  Lowe  gave  was  that  the  water  should  pass  and  flow 
away,  and  when  that  condition  ceased  the  right  ceased  aba 
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Whether  therefore  this  chum  be  to  a  watercourse  only  as  far 
as  the  old  jni's  mouth  or  down  to  the  canal,  it  equally  fails. 
The  other  question  is^  whether  a  nonsuit  ought  to  be 
entered  ?   I  am  of  opinion  that  it  ought.   The  result  of  the 
pleadiDgs  is  as  follows : — The  plaintifis  complain  that  the 
defendant  has  stopped  a  watercourse  on  Lowe's  land.   This 
the  defendant  admits,  but  says  that  without  doing  so  be 
could  not  have  prevented  the  water  from  coming  on  to  his 
knd.    The  plaintiffs  reply  that  the  defendant  might  lawfully 
htre  stopped  the  watercourse  so  as  to  prevent  that  result, 
and  in  a  way  less  injurious  to  the  plaintiffs.  The  facts  how- 
efershew  that  the  only  mode  in  which  the  defendant  could 
btfe  stopped  the  watercourse  elsewhere  would  have  been 
by  flooding  Lowe's  land.     It  is  possible  Lowe  might  have 
assented  to  this,  if  his  assent  had  been  asked,  or  if  he  had 
been  offered  some  consideration,  but  to  my  mind  the  de- 
fendant was  under  no  obligation  to  ask  bis  assent.     The 
allegation  that  the  watercourse  could  have  been  stopped 
diewbere  ^  lawfully ,**  must  mean  that  it  could  have  been 
Mopped  elsewhere  with  less  or  no  more  injury  to  Lowe. 
The  defendant  had  a  right  to  stop  the  watercourse,  and 
this  he  says  he  could  not  do  on  his  own  land.    Whether  the 
<fefendant  had  a  right  to  enter  Lowe's  land  for  that  purpose, 
or  whether  Lowe  can  be  regarded  as  in  some  sense  a  parti- 
cipator in  the  plwitiffs'  wrong,  it  is  not  necessary  to  deter- 
mine.   But  if  the  defendant  had  the  right  to  enter,  he  had  at 
all  events  no  right  to  stop  the  water  by  turning  it  on  Lowe's 
knd  and  leaving  Lowe  to  bear  the  consequences  of  that 
let    My  brother  Keating,  on  account  of  some  expressions 
in  the  judgments  pronounced  on  the  demurrer,  thought  it 
n^t  to  leave  to  the  jury  the  question  whether  the  stoppage 
vas  under  all  the  circumstances  reasonable,  or  whether  it 
^ould  have  been  more  reasonable  with  reference  to  the 
^niage  likely  to  ensue,  to  have  stopped  the  watercourse  at  a 
kwer  point ;  directing  them,  if  they  thought  a  stoppage  at 
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the  lower  point  would  throw  the  water  into  the  defend- 
ant's mine,  not  to  exclude  that  effect  firom  their  considera- 
tion. Now,  I  admit  that,  although  by  a  stoppage  at  the 
lower  point  the  defendant  might  have  damaged  himself, 
and  would  certainly  have  damaged  Lowe,  there  was  evi« 
dence  that  the  aggregate  amount  of  damage  would  have 
been  less  than  the  damage  which  the  plaintifis  have  now 
sustained.  Therefore  if  that  was  the  proper  question  for 
the  jury  there  was  evidence  to  support  it.  But  if  the 
question  raised  by  the  pleadings  was  whether  the  water- 
course could  have  been  latofully  stopped  at  a  lower  point 
with  less  damage  to  the  plaintifls,  I  think  that  of  that  there 
was  no  evidence,  because  the  evidence  shewed  that  without 
damaging  Lowe,  which  would  have  been  unlawful^  it  could 
not  have  been  done. 

For  these  reasons  I  think  the  defendant's  rule  should  be 
made  absolute  and  the  plaintiffs'  rule  discharged. 

PiooTT,  B.  said. — I  agree  with  my  brother  Martin^  that 
upon  the  third  plea  to  the  second  count  of  the  declaration  ^ 
the  question  litigated  was  the  right  to  the  watercourse  from  \ 
the  plaintiffs'  land  down  to  the  canal.  I  further  agree 
that,  at  the  time  when  the  defendant  obstructed  the  water- 
course, the  licence  to  use  it  was  revoked.  My  brother  il/ar- 
tin  has  gone  fully  into  the  facts,  and  I  agree  with  his  view. 

Upon  the  other  question,  as  to  the  replication  to  the 
second  plea  to  the  new  assignment,  I  agree  with  my 
brother  Bramwell  that  there  is  no  evidence  that  the  water- 
course could  have  been  lawfully  obstructed  at  any  other 
part  of  Lowe's  land  than  where  it  was  obstructed.  There 
is  therefore  no  evidence  that  ought  to  have  been  submittef 
to  the  jury  on  that  issue,  and  consequently  the  verdict  upo 
it  ought  to  be  set  aside. 

Defendant's   rule   absolute  to  enter 
nonsuit.    PlaintiflB^  rule  discharg 


193 


EASTER    VACATION,    27    VICT. 


E 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Court  of  Exchequer.) 

♦  1864. 

The  Attorney  General  v.  Partington.  ^^  jg 

RROR  OD  the  judgment  of  the  Court  of  Exchequer  A  married 


on  a  special  case  stated  for  the  opinion  of  that  Court,  by  titled  as  next 

consent  and  order  of  a  Judge,  under  the  22  &  23  Vict.  ^^^^If^ 

c.  21,  8.  10.     The  special  case  is  fully  set  forth  in  the  ^^'*^^i^^^ 

Kpon  of  the  case  in  the  Court  below :  1  H.  &  C.  457.  asserting 

her  claim, 
leaving  her 
husband  sur- 

Sir  F.  Kelly  (with  whom  was  Beavan)  argued  for  the  Tiring,  who 

#1  /   X        r«i  .1  •  T-  also  died  with- 

trown   (a). — The   case   mvolves   two   questions: — rirst,  out  asserting 

whether,  if  an   intestate's  estate   devolves   on   a  married  ^^/^  in  i^e 

woman  who  dies  without  reducing  it  into  possession,  leaving  chamlbM-rthat 

ker  husband  her  surviving,  and  he  also  dies  without  assert-  ga^*Jo°^^" 

ing  his  right,  it  is  necessary  for  the  next  of  kin  of  the  "i^^t^^^^^V^ 

bosband  to  take  out  administration  to  both  husband  and  in  order  to 

enforce  the 

Wife,  and  pay  stamp  duty  on  each  grant  of  administration,   ri^ht  of  the 

Secondly,  whether  duty  is  payable  only  on  the  value  of  the  reduce  it  into 

estate  and  effects  of  an  intestate  at  the  time  of  his  death,  ^  uJce  out 

or  alao  upon  the  accretions  between  that  time  and  the  grant  administra- 
tion to  both 
Jnnbttd  and  wife,  and  pay  stamp  duty  upon  the  property  for  each  grant  of  administration. 
Bali  also,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer), 
^  sUm^  duty  upon  letters  of  administration  is  to  be  calculated,  not  only  on  the  principal 
■«>n«y  which  constituted  the  property  of  the  intestate  at  the  time  of  his  death,  but  also  upon 
^ttomiilstions  of  interest  between  the  death  and  the  grant  of  letters  of  administration. 

(a)  May  14.  Before  WUles,  J.,  Byles,  J.,  Blackburn^  J.,  Keating,  J., 
^tOor,  J.,  and  Skee,  J. 

VOL.   III. — II.  &  C.  O  EXCH. 
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1864).        of  administration.     With  respect  to  the  first  question,  it 
Attorney     ^^^  necessary  in  this  case  to  obtain  a  grant  of  administra- 
General      tion  hoth  of  the  estate  of  Isabel  Cook  and  Ellis  Cook,  and 
Partington,    duty  is  payable   on  each   grant.     If  things  had  pursued 
their  natural  course,  Isabel  Cook  would  have  taken  out 
administration  to  Mrs.  Shard's  estate,  instead  of  Mr.  Maule, 
and  duty  would  have  been  payable  on  20,621/.,  the  value 
of  that  estate ;  on  the  death  of  Isabel  Cook,  Ellis  Cook, 
her  husband,  would  have  taken  out  administration  to  her 
estate,  and  duty  would  have  been  payable  on  22,400/.,  the 
value  of  that  estate  ;  and  on  the  death  of  Ellis  Cook,  his 
son,  James  Cook,  would  have  taken  out  administration  to 
his  estate,  and  duty  would  have  been  paid  on  34,124/.,  the 
value  of  that  estate.      Isabel  Cook  died  possessed   of  a 
chose  in  action,  which,  on  her  death,  vested  in  her  hus- 
band, and,  if  he  had  reduced  it  into  possession  in  his  life- 
time,  it   would,  on  his  death,   have   formed  part  of  his 
personal  estate.     [WilkSf  J. — It  is  not  properly  a  chose  in 
action,  because  no  action  will  lie  for  it ;  it  is  like  the  right 
to   the  judgment  in    Belts   v.   Kimpton  (a),  which    Lord 
Tenterden  said  must  be  enforced  by  the  representatives  of 
the  wife,  who  would  hold  as  trustees  for  the  representa- 
tives of  the  husband.]     Whatever  may  be  the  nature  of  the 
right,  no  one  can  enforce  it  unless  he  has  clothed  himself, 
first,  with  the  character  of  representative  of  Ellis  Cook,  in 
whom  it  vested  on  the  death  of  his  wife,  Isabel  Cook  ;  and, 
secondly,  with  the  character  of  representative  of  Isabel 
Cook,  to  whom  the  right  originally  belonged,    but  who 
failed  to  reduce  it  into  possession.     Suppose  Ellis  Cook,  at 
the  time  of  his  death,  owed  1000/.,  his  creditors  would 
have  a  claim  on  the  estate  which  vested  in  him  on  the 
death   of  Isabel  Copk,  but  if  no  administration  of  that 
estate  were  granted,  the  claim  of  the  creditors  would  be 
defeated.     On  the  death  of  Isabel  Cook,  Ellis  Cook  became 

(a)  2  B.  &  Adol.  273. 
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entitled  to  ber  estate  jure   niariti,  and  not  her  next  of       1864. 
kin:  The  Attorney  General   ▼.   Mdlkin  {a\   Proudley  v.       ^-^v-*-^ 
Fielder  (b).     At  the  time  of  her  death,  and  also  of  his,  both      General 
the  right  of  representation  and  the  beneficial  interest  in    PARTiiiaToii. 
the  property  passed  to  the  same  person  :  Williams  on  £xe- 
cntors,  pp.  778,  779,  5th  ed. ;  and  both  are  now  vested  in 
Junes  Cook*     EUis  Cook  having  died  without  taking  out 
administration  of  the  effects  of  Isabel  Cook,  his  adminis- 
tntor  cannot  recover  her  chose  in   action,   but  for  this 
pnrpoee  administration  must  be  taken  out  to  her :  Betts  v. 
Bmpton(c).     If  James  Cook  had  claimed  in  an  adminis- 
tration suit  as  the  representative  of  Isabel  Cook,  the  Court 
of  Chancery  would  not  have  decreed  payment  without 
having  before  it  a  representative  of  EUis  Cook,  since  the 
light  to  the  estate  vested  in  him  ;  and  the  representative  of 
Isabel  Cook  would  be  a  trustee  for  the  representative  of 
KUis  Cook :  771^  Attorney  General  v.  Malkin  {a).  Formerly, 
it  was  the  practice  to  grant  administration  to  the  next  of 
Un,  although  not  benefically  interested,  but  now  it  is  con- 
ndered  that  administration  ought  to  follow  the  interest,  so 
that,  if  the  beneficial  interest  is  in  the  husband,  he  is 
entitled  to  administration,  and  not  the  next  of  kin  of  the 
wife:  Fielder  ▼.  Hanger  (d).     The  case   of  In  the  Goods 
rfAm  Sowerby  {e)  is  also  an  authority  that  administration 
toEQisCook  was  necessary.    The  decision  of  Lord  Braug* 
fcns,  C,  in  Gutteridge  v.  StOweU  (/),  which  may  seem  an 
nthority  to  the  contrary,  was  not  approved  of  by  Lord 
CrtfenAom  in  Loy  v.  Duckett  (g)  :  Williams  on  Executors, 
P*  780,  note  (&). 
With  reqiect  to  the  second  point,  the  judgment  of  the 

(a)  2  PhiL  64.  (0 .2  Curt.  852. 

(*)  2  MjL  k  K.  57.  (/)  1  MjL  &  K.  486. 

(«)  2  B.  &  AdoL  273.  (g)  Cr.  &  PhD.  305,  312, 

W  S  Hagg.  EocL  Rep.  769. 

o  2 
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1864.        Court  below  is  in  favour  of  the  Crown.— [The  Court  then 
^"*~^  '^      intimated  that,  as  this  was  in  the  nature  of  a  cross  appeal. 
General      he  would  be  entitled  to  reply  on  this  point.] 
Partxngtos. 

Lush  (with  whom  was  Milward)^  for  the  defendant — 
First,  no  duty  is  payable  on  the  administration  to  Ellis  Cook. 
It  is  important  to  consider  what  is  the  subject-matter  in 
respect  of  which  the  Crown  is  entitled  to  duty.     The  Ordi- 
nary grants  full  power  and  authority  to  administer  the 
goods,  chattels  and  credits  which,  at  the  time  of  the  death 
of  the  intestate,  belonged  to  his  estate ;  and  the  duty  is 
imposed  on  the  letters  of  administration,  the  amount  being 
graduated  according  to  the  value  of  the  estate  and  effects : 
56  Geo.  3,  c.  184,  s.  2,  Sched.,  part  in.,  "Letters  of  Ad- 
ministration."    If  an  executor  does  not  prove  a  will,  no 
probate  duty  is  payable,  but  he  is  liable  to  a  penalty.     So, 
if  a  person  meddles  with  the  goods  of  an  intestate  without 
taking  out   administration.      Therefore,   the   question   is, 
what  were  the  goods,  chattels,  and  credits  which,  at  the 
time  of  the  death  of  Ellis  Cook,  belonged  to  his  estate. 
If  he  had  no  goods,  chattels,  or  credits^  no  duty  is  payable. 
Now,  the  choses  in  action  of  a  wife,  if  not  reduced  into 
possession  in  her  lifetime,  belong,  in  law,  not  to  the  legal 
representative  of  the  husband,  but  to  the  legal  representa- 
tive of  the  wife,  and  he  would  hold  them  as  a  trustee  for 
the  next  of  kin  of  the  husband.     Who  may  be  entitled, 
as  between  the  wife's  and  the  husband's  next  of  kin,  to  the 
grant   of  administration  is  a  different  question.      Then, 
under  which  of  these  two  administrations  did  the  legal  title 
to  the  property  pass  ?     It  is  submitted  that  it  passed  under 
the  administration  to  the  wife,  and  that  no  property  passed 
under  the  administration  to  the  husband.     Courts  both  of 
law  and  equity  regard  the  legal  representative  of  the  wife  as 
the  person  entitled  to  obtain  her  property,  though  he  may 
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be  bound  to  hand  it  over  to  the  representative  of  the  hus- 
band.   Two  stamp  duties  are  not  payable  on  two  adminis- 
tntions  in  respect  of  the  same  proi)erty.     Formerly,  when      General 
1  bosband  died  without  having  reduced  into  possession  the    Partinqtov. 
cbosesin  action  of  his  wife,  ecclesiastical  Courts  considered 
themselves  bound,  under  the  Statute  of  Distributions,  to 
gruit  administration  to  the  next  of  kin  of  the  wife,  who 
became  a  trustee  for  the  next  of  kin  of  the  husband,  but  it 
WIS  never  suggested  that  he  could  not  obtain  the  property 
witboQt  also  taking  out  administration  to  the  husband.   Now, 
however,  the  practice  is,  not  to  grant  administration  to  the 
next  of  kin  of  the  wife,  but  to  the  next  of  kin  of  the 
hosband,  unless  he  has  contracted  that  the  property  shall 
go  to  his  wife's   next  of  kin :    Williams  on   Executors, 
p.  1341,  5th  ed.     But  suppose  the  husband  died,  leaving 
twill,  probate  of  that  will  by  his  executor  would  not  attach 
the  husband's  estate  to  the  wife*s  estate,  but  administration 
must  be  taken  out  to   the   wife.      Then    who  would   be 
entitled  to  take  out  that  administration,  the  executor  of 
the  husband  or  the  next  of  kin  of  the  wife  ?     The  person 
b  whom  the  right  to  the  property  is  vested.     If  the  bus- 
hand,  it  is  part  of  his  estate,   and  no  administration   is 
necesBary ;  if  it  is  not  the  husband's,  administration  must 
betaken  out  to  the  wife.     [Byfe«,  J.— Suppose,  at  law,  it 
belongs  to  the  wife,  and  in  equity  to  the  husband's  repre« 
Kntative.J     There  is  no  case  in  which  it  has  been  held 
that  two  administrations  are  necessary,  one  for  the  legal 
estate,  and  ihe  other  ibr   the  equiuble   interest     From 
whom  would  the  Ordinary,  as  the  law  supposes,  have  taken 
the  property  on  the  death  of  the  husband  ?     Not  from  both 
hosband  and  wife,  because  there  was  no  joint  interest ;  not 
from  the  husband,  because  it  was  a  chose  in  action  which 
he  never  reduced  into  possession.     Then  it  remained  in 
tbe  wife,  and  could  only  pass  by  the  grant  of  administra- 
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1864.  ^OQ  of  ^^^  estate ;  and  her  representative  would  bold  the 
N-^-v-*-^  property  as  trustee  for  the  representative  of  the  husband : 
GENBRiTL  Betts  V.  Kimptan  (a).  In  such  case,  the  cestui  que  trust  is 
PA&TiifOTov.  not  bound  to  take  out  administration  to  the  husband  in 
order  to  obtain  the  property  from  the  wife's  representative ; 
because  it  passes  to  him  by  the  grant  of  administration,  the 
same  as  if  it  had  been  conveyed  by  deed ;  and  the  Ordinary 
having  granted  the  entire  estate  of  the  wife,  had  nothing 
left  in  him  which  he  could  grant  to  another  person.  No  pro- 
perty whatever  passed  by  the  grant  of  administration  to  Ellis 
Cook.  As  Isabel  Cook  did  not  take  out  administration, 
the  property  remained  in  the  Ordinary,  and  Ellis  Cook 
had  a  mere  right  to  call  upon  the  Ordinary  to  grant  him 
administration  of  her  estate.  In  the  case  of  a  will,  probate 
duty  is  payable  by  the  executor  upon  the  property  demised, 
and  the  legatee  does  not  take  out  probate  and  pay  another 
duty  to  get  the  property  from  him ;  for  he  is  a  trustee  for 
the  legatee.  In  like  manner  an  administrator  is  trustee  for 
the  next  of  kin.  Here,  the  two  grants  having  been  made 
on  the  same  day,  the  question  is^  under  which  grant  did 
the  property  pass  ?  As  it  was  the  wife's  it  could  only  pass 
under  the  grant  of  her  estate.  The  grant  to  Ellis  Cook  is 
confined  to  the  goods,  chattels  and  credits  which  at  the 
time  of  his  death  belonged  to  his  estate.  This  chose  in 
action  did  not,  for  he  never  reduced  it  into  possession. 
[Blackburn^  J. — If  Ellis  Cook  had  left  a  will  would  this 
property  have  passed  under  it  ?]  It  would  not.  Fielder  v. 
Hanger  (A)  did  not  involve  this  point.  There  the  only 
question  was  whether  administration  de  bonis  non  to  a 
feme  covert  should  be  granted  to  the  representatives  of  the 
husband  or  the  next  of  kin  of  the  wife  ;  and  the  Court  held 
that,  on  the  principle  that  the  grant  ought  to  follow  the 
interest,  the  representatives  of  the  husband  were  entitled 
(a)  2  B.  &  Adol.  273.  (h)  3  Hagg.  Eccl.  Rep.  769. 
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to  iu  In  Gutteridge  ▼•  StiltDeU{a)  the  question  was  whether  18G4. 
the  Court  would  order  the  wife's  property  to  be  paid  to  ^-^v^-' 
l)er  administrator  without  having  before  it  a  representative  Osneral 
of  the  husband;  and  Lord  Brougham,  C,  made  an  order.  Pabtinqtov. 
That  is  an  authority  in  favour  of  the  defendant.  In  The 
Aitomey  General  v.  Malhin  {b)  it  seems  to  have  been  taken 
tor  granted  that  two  duties  were  not  payable ;  and  the  only 
question  was  whether  a  bequest  to  the  exeattors  or  adnUms^ 
trators  of  one  of  several  tenants  for  life  constituted  part  of 
her  estate,  or  was  a  gift  in  trust  for  her  next  of  kin.  That 
case  is  cited  in  Williams  on  Executors,  p.  1015,  5th  ed., 
for  the  purpose  of  shewing  the  construction  put  upon  such 
1  bequest  The  question  as  to  the  right  of  a  husband 
who  dies  without  having  administered  his  wife's  personal 
estate  arose  in  JSllwi  v.  Collier  {c),  and  Jx)rd  Hardwicke^  C, 
there  said  that,  although  ecclesiastical  Courts  were  bound, 
by  the  31  Edw.  3,  c.  11,  to  grant  administration  to  the 
next  of  kin  of  the  wife,  those  persons  were  mere  trustees 
for  the  husband.  It  was  never  suggested  that  the  next  of 
kin  of  the  husband  were  bound  to  take  out  administration 
before  they  could  obtain  the  property  from  the  trustees. 
Whether  the  husband  dies  in  the  lifetime  of  his  wife,  or 
survives  her,  the  property  cannot  be  obtained  without  ad- 
ministration ;  and  the  only  difference  is  that  in  the  former 
case  the  property  belongs  to  the  next  of  kin  of  the  wife, 
in  the  latter  to  the  representative  of  the  husband.  Here 
the  two  grants  only  represent  the  same  estate;  and  the 
41  Geo.  3,  c.  86,  s.  3,  provides  that  probate  or  administra- 
tion duty  shall  not  be  paid  more  than  once  on  the  same 
estate. 

Secondly,  the  duty  is  payable  only  on  the  value  of  the 
estate  and  effects  of  Mrs.  Shard  at  the  time  of  her  death ; 

(fl)  1  Myl.  &  K.  4S6.  (h)  2  Phil.  64. 

(c)  3  Atk.  526. 
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1864.       and  the  accretions  are  no  part  of  her  estate,  but  belong 
2^^^^^     to  her  representative  as  owner  of  the  corpus.     At  common 
General      1^^  the  goods  of  an  intestate  belonged  to  the  Ordinary. 
PA&TiiiaTov.    Now  he  grants  administration  of  the  goods,  chattels  and 
credits  which  at  the  time  of  the  death  of  the  intestate  in 
any  way  belonged  to  his  estate.     Therefore,  the  question 
is,  what  did,  at  the  time  of  the   death  of  Isabel  Cook, 
belong  to  her   estate.     By  the  55  Geo.  3.  c   184,  s.  2, 
Sched.  (A.),  tit  "Letters  of  Administration,"  the  duty  is 
imposed  upon  the  estate  and  effects  in  respect  of  which  the 
letters  of  administration  are  granted.     The  38th  section 
prohibits  ecclesiastical  Courts  from   granting  probate   or 
letters  of  administration  without   an   affidavit   ''that  the 
estate  and  effects  of  the  deceased  for  or  in  respect  of  which 
probate  or  letters  of  administration  is  or  are  granted,  &c., 
are  under  the  value  of  a  certain  sum  to  be  therein  specified.^ 
It  is  said  that  the  word  are  relates  to  the  time  of  the  grant 
of  administration,  and  therefore  includes  not  only  the  value 
of  the  estate  and  effects  at  the  time  of  the  death,  but  of 
all  subsequent  accretions.     The  meaning,  however,  is  that 
if  the  estate  or  effects  have  improved  in  value  between  the 
time  of  the  death  and  grant  of  administration,  duty  must 
be  paid   on   that   improved   value:    Doe  d.  Richards  v. 
Evans  {a\     Here  there  is  a  mere  accretion  of  the  prin- 
cipal.    Suppose  a  person  wrongfully  got  possession  of  a 
leasehold  house  of  an  intestate,  and  that  administration 
was  not  taken  out  until  ten  years  after  his  death,  if  the 
administrator  recovered  in  ejectment  he  would  be  entitled 
to  six  years'  mesne  profits ;  but  that  would  not  be  part  of 
the  estate  of  the  deceased  at  the  time  of  his  death.     If  the 
house  in  the  meantime  increased  in  value,  no  doubt  duty 
would  be  payable  on  that  increased  value,  because  it  is  part 
of  the  estate  of  the  deceased ;  but  damages  recovered  as  mesne 

(a)  10  Q.  B.  476. 
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profits  woald  follow  the  corpus  of  the  property  and  belong        1864. 

to  the  owner  of  the  house.     Again,  if  a  person  wrongfully      ^*— ^r'*-' 

^"^  °       "       Attorney 

took  possession  of  and  chartered  the  ship  of  an  intestate,      Oekebal 

bis  administrator  would  be  entitled  to  recover  as  damages    PARTiiiGToir. 

tbe  amount  of  the  freight,  but  that  would  form  no  part  of 

the  estate  of  the  deceased.     So,  here,  the  interest  which 

the  Crown  bad  to  pay  was  no  part  of  the  estate  of  the 

deceased,  nor  the  improved  value  of  it,  but  damages  in 

the  nature  of  compensation  for  the  neglect  of  the  Crown 

solicitor  to  invest  the  fund  which  he  held  in  trust  for  the 

next  of  kin  of  the  intestate.     The  only  authority  on  the 

subject  is  a  passage  in  Gwynne  on  the  Law  relating  to  the 

Doues  on  Probates  and  Letters  of  Administration,  p.  25, 

3rde(l,  where  it  is  said  :«-^*  The  Commissioners  of  Stamps 

reqaire  all  rents,  interest,  and  dividends  from  the  death 

of  the  testator  or  intestate  to  the  date  of  the  probate  or 

letters  of  administration  to  be   included  in  the  estimate 

upon  which  duty  is  paid ;  but  it  is  to  be  observed  that  there 

has  been  no  judicial  decision  upon  the  point,  and   that 

cooDsel  of  great  eminence  have  held  a  different  opinion.'' 

Sir  F.  iKr//y,  in  reply. — With  respect  to  the  last  point, 
the  case  of  Doe  d.  Richards  v.  Evans  (a)  has,  in  effect, 
determined  it.  [W7/&5,  J. — We  all  agree  with  the  judg- 
ment of  the  Court  of  Exchequer  on  that  point]  There 
is  a  similar  decision  of  the  House  of  Lords  in  The  Attorney 
Gmral  v.  Brunning  (i). 

As  to  the  other  point,  it  makes  no  difference,  with  respect 
to  administration  or  the  duty  payable,  whether  an  equitable 
w  a  legal  right  has  devolved.  Suppose  a  married  woman 
died  possessed  of  three  descriptions  of  property,  a  chattel, 
▼is^a  service  of  plate,  of  the  value  of  1000/.,  settled  to 
ber  separate  use  for  her  life,  a  sum  of  lOOOJL  deposited  in 

(a)  10  Q.  B.  476.  {h)  8  H.  L.  243. 
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1864.        ^^^  name  at  a  banker's,  and  1000/.  stock  in  the  funds  in 

.^^^""^^      the  name  of  trustees  for  her  separate  use.     If  her  husband 

Attornet  ^ 

General  took  out  administration,  he  would  be  entitled  to  the  chattel, 
Paetixoton.  to  reduce  the  chose  in  action  into  possession,  and  to  call 
upon  the  trustees  to  transfer  the  stock  into  his  name.  Bat 
if  he  died  without  taking  out  administration,  leaving  a  son, 
the  latter,  in  order  to  obtain  the  chattel,  must  take  out  ad- 
ministration to  his  mother,  and  pay  upon  this  part  of  her 
estate  the  duty  which  his  father  ought  to  have  paid;  be 
must  also  take  out  administration  to  his  father,  and  pay 
duty  upon  the  chattel  as  part  of  his  father*s  estate.  The 
money  at  the  banker's,  being  a  chose  in  action  which  the 
husband  never  reduced  into  possession,  and  the  money  in 
the  funds  being  property  to  which  there  was  only  an  cqui* 
table  right,  the  son  could  not  obtain  possession  of  either  of 
them  by  merely  becoming  administrator  of  his  father,  but, 
having  clothed  himself  with  that  character,  he  must,  in 
right  of  his  father,  take  out  administration  to  his  mother. 
Duty  is  payable  upon  each  administration,  for  although  the 
property  is  the  same,  for  the  purpose  of  duty  they  are  two 
estates.  If  tt  creditor  or  the  next  of  kin  takes  out  admi- 
nistration to  a  wife  in  her  husband's  lifetime,  he  holds  the 
property  in  trust  for  the  husband,  and  after  his  death  in 
trust  for  his  next  of  kin ;  but  the  latter  cannot  obtain  it 
without  taking  out  administration  to  the  husband.  Here 
James  Cook  could  not  acquire  any  title  to  the  property 
without  taking  out  administration  to  Ellis  Cook,  because 
he  alone  was  entitled  to  the  property,  and  to  take  out  ad- 
ministration to  Isabel  Cook.  On  the  other  hand,  James 
Cook  could  not  enforce  his  claim  without  also  taking  oat 
administration  to  Isabel  Cook,  because  the  property  sought 
to  be  recovered  was  a  debt  due  to  her  which  had  not  been 
reduced  into  possession. 

Cur.  adv.  vult 
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Hie  judgment  of  the  Court  was  now  delivered  by  1864. 

T       rrw  Attorney 

WiLLESy  J. — There  were  two  questions  for  the  consider^      General 
atioo  of  the  Court  in  this  case.  Partingtoit. 

first,  whether  the  stamp  duty  upon  letters  of  administra- 
tion is  to  be  calculated  upon  the  principal  money  only, 
which  constituted  the  property  at  the  time  of  the  death,  or 
also  upon  accumulations  of  interest  between  the  death  and 
the  grant  of  letters  of  administration.  Upon  this  point  the 
Court  of  Exchequer  gave  judgment  for  the  Crown,  and  we 
affirm  that  judgment 

The  interest  is  a  strict  accessory  to  the  estate  of  the  in- 
testate. It  arose  out  of  that  estate  as  its  produce.  It 
followed  the  estate  in  point  of  property.  Neither  the  prin- 
cipal nor  the  interest  could  be  recovered  without  letters  of 
administration,  and  when  granted  the  letters  of  administra- 
tioD  in  effect  included  both,  for  they  established  the  right  to 
the  one  as  accessory  to  the  other.  Under  those  circum- 
stances it  is,  apart  from  authority,  in  our  opinion  plain 
upon  the  language  of  the  3rd  schedule  of  55  Geo.  3,  c.  1 54, 
aided  by  reference  to  the  38th  section  of  the  same  Act,  that 
the  interest,  equally  with  the  principal,  is  an  ''  estate"^  and 
"effects'*  for  or  in  respect  of  which  the  letters  of  administra* 
tion  were  granted,  and  therefore  in  terms  chargeable  by  that 
Act  with  the  stamp  duty. 

We  are  justified  in  this  construction  by  the  authority  of 
Doed.  Richards  v.  Evans  {a)^  which  indeed  we  must  treat 
as  a  case  in  point,  for  no  sound  distinction  has  been  sug- 
gested, for  this  purpose,  between  an  accretion  and  an  acces- 
sory, nor  can  we  discover  any.  To  the  same  effect  are  the 
fficta  of  the  Lords  in  Attorney  General  v.  Brunning  (6). 

The  second  question  is,  whether  if  during  marriage  a 
wife  acquires  a  right  to  a  distributive  share  in  an  intestate 
(a)  10  Q.  B.  476.  (ft)  8  H.  L.  243. 
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1864.        estate,  or  a  right  to  the  entire  estate  as  sole  next  of  kin, 

v-^v-^-/      ^j^j   jjgg  without  assertinsr  her  claim,   leavinsr  her  hus- 
Attorhkt  °  . 

General       band  surviving,  who  dies   without   asserting  bis  claim   or 

Pa&tixgtom.    taking  out  letters  of  administration  to  his  wife,  it  is  necessaiy 

for  the  next  of  kin  of  the  husband,  in  order  to  enforce  the 

right  of  the  wife  and  reduce  it  into  possession  for  their 

benefit,  to  take  out  letters  of  administration  to  both  wife 

and  husband,  and  to  pay  stamp  duty  upon  the  property  for 

each  grant  of  administration. 

This  question  was  not  much  argued  in  the  Court  of 
Exchequer.  The  principal  subject  of  consideration  there 
appears  to  have  been  the  question  which  we  first  disposed 
of,  and  the  attention  of  the  Court  was  not  directed  to 
the  authorities  which  we  had  the  advantage  of  hearing 
elaborately  discussed  by  Sir  Fitzrot^  Kelly  and  Mr.  Lush. 
After  much  consideration  we  are  satisfied  that  the  claim  of 
the  Crown  upon  this  point  also  is  well  founded. 

As  to  the  first  point  of  the  question,  whether  the  two 
grants  of  adminislration  were  necessary  in  order  to  complete 
the  title  of  the  claimant,  it  is  only  necessary  to  bear  in 
mind  the  nature  of  such  a  grant  as  the  act  of  a  Court  of 
sole  jurisdiction  pronouncing  as  to  personal  property  to 
the  exclusion  of  all  other  Courts,  Barrs  v.  Jackson  {a\ 
upon  the  question  of  testacy  and  intestacy,  and  upon  the 
right  to  receive  and  distribute  the  effects  of  the  deceased  in 
the  event  of  intestacy,  whether  total  or  partial.  Without 
the  constat  of  such  a  Court  no  other  Court  can  take 
notice  of  the  rights  of  representations  to  personal  property; 
and  when  such  Court  has  by  the  grant  of  probate  or  letters 
of  administration  established  the  right,  no  other  Court  can 
permit  it  to  be  gainsayed. 

Now,  first,  with  respect  to  the  grant  of  administration  to 
the  estate  of  the  wife,  it  has  not  been  contended  that  such 

(a)  1  Phil.  582. 
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grant  is  unnecessary  or  inoperative.     It  is  necessary  and  it        1864. 
is  operative,  because  of  the  peculiar  character  of  the  right     ^^^^^'^^ 
which  a  surviving   husband  has  in   the  property  of  his      Obrkral 
deceased  wife  not  reduced  into  possession,  and  not  held  by    Pabtihoton. 
her  as  his  agent,  but  retaining  the  character  of  a  debt  to  her. 
The  right  to  the  latter  differs  from  the  title  to  the  existing 
personal  chattels  of  his  wife  which  were  his  by  the  general 
role  in  his  marital  right.     These  he  may  take  and  enjoy  in 
such  ri^^ht  without  administration.     That  right,  however, 
does  not  directly  extend  to  a  claim  of  the  wife  only  in  the 
nature  of  a  debt,  such  as  that  of  Isabel  Cook  in  the  present 
case.    This,  unless  reduced  into  possession  during  cover- 
tore,  he  can  only  assert  as  her  representative,  and  that  as  a 
oonseqoence  of  the  peculiar  right  recognised  and  preserved 
bj  the  Statute  of  Distribution  (a),  for  the  husband  to  take 
OQt  administration  to  his  deceased  wife  for  his  own  benefit, 
idyersely  to  the  next  of  kin.  To  use  the  words  of  Williams  on 
Executors,  p.  782,  5th  ed.,  speaking  of  similar  rights;  "  they 
do  not  belong  to  the  surviving  husband  jure  mariti,  they  will 
go  to  him  as  his  wife's  administrator.**     It  follows  that  as  he 
could  only  enforce  his  rights  in   this  respect  as  adminis* 
tntor  of  his  wife,  so  his  representatives  can  be  in  no  better 
pontion ;  and  the  administration  to  her  must  therefore  be 
considered  as  necessary. 

Next,  with  respect  to  the  grant  of  administration  to  the 
liosband,— is  that  necessary  ?  To  determine  this  we  must 
consider  the  principle  upon  which  the  representatives  of  the 
husband  are  substituted  for  him  as  entitled  to  his  part  of  the 
tttate  of  the  deceased  wife.  As  the  surviving  husband  is 
entitled  to  letters  of  administration  to  his  wife,  and  to  reduce 
nch  property  not  reduced  into  possession  during  his  cover- 
ture, into  possession  as  her  administrator,  but  for  his  own 

(a)  See  1  Wins.  Exors.,  357,  358,  5th  ed. 
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1864.        benefit,  so  it  has  further  long  been  established  that  the  acci- 
\-^v-^-/       jgjjt  of  his  death  before  he  has  so  reduced  the  property 

Attorney 

General  into  possession,  shall  not  affect  the  title  thereto,  but  the 
Pa&timgtom.  representatives  of  the  wife  shall  hold  the  property  in  trust 
for  the  representatives  of  the  husband :  JElliot  v.  Collier  {a) ; 
Beits  V.  Kimpton  (A) ;  Proudley  v.  Fielder  {c).  And  acting 
in  accordance  with  this  doctrine  the  Courts  of  Probate  have 
in  later  times  taken  the  course  which  was  adopted  in  the 
present  case,  namely,  granted  administration  of  the  estate 
of  the  wife  to  the  representatives  of  the  husband  as  such : 
Fielder  v.  Hanger  {d)  ;  Re  Ann  Sowerby  (c). 

All  this,  so  far  from  proving  that  the  grant  of  administra- 
tion to  the  wife  is  alone  necessary,  or  that  the  grant  to  the 
husband  is  a  form  that  might  be  dispensed  with,  establishes, 
on  the  contrary,  that  administration  to  the  husband  is  also 
essential ;  for  upon  the  principle  already  stated,  without 
which  Courts  of  Probate  would  be  a  useless  incumbrance, 
the  right  to  represent  the  husband  must  be  established  by 
.  such  Court  and  by  letters  of  administration  being  granted, 
before  it  can  appear  who,  as  representative  of  the  husband, 
is  also  entitled  as  such  to  be  the  representative  of  the  wife ; 
or  for  whom  if  the  representative  of  the  wife  has  already 
been  granted,  such  representative  is  a  trustee. 

Lord  Brougham^  indeed,  is  supposed  in  one  case,  Gui" 
teridge  v.  Stilwell  (/),  to  have  acted  inconsistently  with  this 
doctrine,  but  we  can  only  treat  that  decision  as  one  affect- 
ing the  practice  of  the  Court  of  Chancery,  and,  even  so 
regarded,  it  must  be  read  with  its  correction  by  Lord 
Cottenhaniy  in  Loy  v.  Duckett  (g). 

If  then  the  two  grants  are  necessary,  is  each  to  be  charged 

(a)  3  Atk.  526.  (e)  2  Curt.  S52. 

lb)  2  B.  &  Ad.  273.  (/)  1  Myl.  &  K.  486. 

(c)  2  Myl.  &  K.  57.  (jg)  Cr.  &  Ph.  312. 

(d)  3  Hagg.  Eccl.  Rep.  769. 
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with  a  stamp  duty  calculated  upon  the  property  to  which        1864. 
they  both  relate  ?  ^^^ — ' 

Attorn  et 
As  to  the  letters  of  administration  to  the  wife's  estate,  it      General 

am 

is  not  detiied  that  stamp  duty  is  chargeable.  Nor  could  it  Pabtinoton. 
be,  because  they  are  letters  **  for  or  in  respect"  of  the  pro- 
perty, and  the  case  does  not  fall  within  the  exception  in  the 
flchedule,  because  she  was  not  a  trustee  for  any  other  person 
or  persons.  Duty  has  therefore  properly  been  charged  in 
respect  of  this  grant. 

So  in  respect  of  the  letters  of  administration  to  the  estate  • 
of  the  husband,  the  stamp  duty  is  equally  chargeable.  As 
they  are  necessary  to  establish  the  devolution  of  the  pro- 
perty upon  James  Cook,  and  to  entitle  him  to  receive 
it,  they  are  in  the  words  and  within  the  spirit  of  the  Act 
^'foror  in  respect"  of  that  property,  and  are  therefore  pro- 
perly, by  the  express  terms  of  the  schedule,  chargeable  with 
I  stamp  duty  upon  the  value  of  thai  property. 

It  was  argued  that  nothing  passed  by  such  letters,  all 
interest  in  the  property  having  passed  by  the  letters  or 
^ministration  to  the  wife.  This,  however,  is  a  fallacy, 
because  to  get  the  benefit  of  the  beneficial  right  of  the 
hosband*s  representatives  such  grant  was  necessary,  and 
that  beneficial  right  was  not  affected  by  the  grant  of  admi- 
nistration to  the  wife's  estate,  and  its  value  was  the  value 
of  the  property  obtained  "  in  respect"  thereof. 

Reference  was  made  to  the  case  of  trust  estates,  and  a 
^opposed  analogy  alleged  to  exist ;  but  this  is  inconsistent 
^th  the  language  of  the  Act,  schedule  3,  by  which  trust 
estates  are  exempted  only  in  the  case  where  the  deceased 
P^noQ  held  as  trustee,  which  is  not  true  as  to  either  the 
husband  or  the  wife  in  the  present  case. 

It  is  said  that  there  are  two  grants,  but  only  of  one 
^late.  This  also  is  a  fallacy,  for  each  grant  is  in  respect  of 
^distuict  devolution.     This  will  appear  more  distinctly  in 
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1864.        supposing  the  case  of  a  claim  by  the  child  of  the  husband 
.^'^"^'^^      by  another  marriase,  when  in  no  sense  could  the  claimant 
GxMERAL      be  said  to  represent  the  wife,  yet  such  a  claim  would  stand 
Pabtingtom.    upon  precisely  the  same  footing  as  that  of  James  Cook 
in  the  actual  case.     His  right  is  as  representative  of  his 
father,  and  it  is  neither  better  nor  worse,  because  if  his 
father  had  not  survived  his  mother  he  might  have  claimed 
as  her  representative.     Two  devolutions  must  be  certified 
by  the  Probate  Court,  the  second  of  which  may  or  may  not 
be  of  a  person  naturally  representing  the  first  intestate,  and 
.  in  respect  of  each  such  certificate,  stamp  duty  is  payable 
upon  the  property,  and  none  the  less  because  of  its  identity. 
Nor  is  any  injustice  done  by  this  course,  but  rather  in- 
justice is  prevented,  viz.,  that  of  depriving  the  Crown,  by 
reason  of  the  laches  of  others,  of  duties  upon  two  succes- 
sions.-   If  the  father  had  enforced  his  claim,  he  would  in 
the  ordinary  course  of  things  have  obtained  administration 
to  his  wife,  and  so  possessed  himself  of  the  property,  pay- 
*ing  the  duty  upon  that  succession,  and  at  his  death  his 
son,  in  order  to  obtain  such  property  for  himself,  must  in 
like  manner  have  taken  administration  to  his  father,  paying 
the  duty  upon  that  succession. 

Upon  this  latter  point  the  case  of  Attorney  General  v.  MaU 
kin  {a)  is  an  authority  in  support  of  our  conclusion. 

The  result  is,  that  the  judgment  of  the  Court  of  Exche- 
quer, in  so  far  as  it  was  in  favour  of  the  Attorney  General, 
must  be  affirmed,  and  in  so  far  as  it  was  against  the  Attor- 
ney General  must  be  reversed,  and  judgment  given  for  the 
Attorney  General. 

Judgment  accordingly. 

(a)  2  Phillips,  64. 
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lil  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Ema,  BuLWBR  and  Others  v.  Walker.  May  la 

1  HIS  was  an  appeal  fiiom  the  decision  of  the  Court  of  To  a  declara- 
Eicbeqner  in  making  absolute  a  rule  to  enter  the  verdict  valued  time 
for  the  plaintiff  as  for  a  partial  or  average  loss  only,  pur-  ^gj^to" 
nant  to  leave  reserved  at  the  trial.     The  pleadings  and  ^JJ^^i^JJ^a. 
fats  are  fully  set  forth  in  the  report  of  the  case  in  the  Court  *5  JP'^Ji*,^^ 

*  of  friMiaiilMit 

below :  2  EL  &  C.  384.  concealment 

— Hdd^  in  the 
Exchequer 

Temple  (with  whom  were  Hindmarch  and  71  E.  Chitty)  fimbg  the 

ttgoed  for  the  appellants  (a).  th^^iSi  of 

The  points  urged  in  argument  were :— First,  that  there  ^f^^^ 

WM  such  an  urgent  necessity  for  the  sale  of  tlie  vessel  as  J^*  ^^°f * 

to  entitle  the  plaintiffs  to  recover  for  an  actual  total  loss,  ^  that  alle- 

'  gation  had 

without  any  notice  of  abandonment :  Arnould  on  Insurance,  l>«en  travereed 

the  plaintiff 

}  870,  p.  1027,  2nd  ed. ;  Robertson  v.  Clarke  (A),  Cambridge  might  have  re- 
covered as  for 
a  partial  loss. 
Od  the  23rd  September,  1850,  a  ship  having  been  compelled  by  sea-damage  to  put  into  a 
port  near  the  Cape  of  OooA  Hope,  the  master  had  her  surveyed,  and  on  the  18th  of  October, 
1859^  wrote  to  the  ship's  hnsbuid  at  Liverpool  describing  what  had  happened,  and  telling 
Km  to  Bte  the  underwriters  notice.    On  the  18th  November  he  again  wrote,  describing  the 
^UDiged  state  of  the  ship,  and  stating  that,  in  the  opinion  of  the  surveyors,  she  could  not  go 
Iione  with  a  Pf^^'tial  repair,  but  that  she  would  not  be  worth  the  amount  it  would  take  to 
niiiir  her.    This  letter  was  forwarded  to  the  underwriters.    On  the  24th  November  the 
>niter  executed  a  notarial  act  of  abandonment,  and  on  the  9th  December  sold  the  ship.    On 
^<  20th  December  he  again  wrote  to  the  ship's  husband  stating  that  it  would  be  for  the 
ntenst  of  all.  concerned  to  abandon  and  sell  instead  of  repair,  and  that^  he  had  accordingly 
nU  the  ahip,  and  he  requested  due  notice  to  be  given  to  the  underwriters,  who  were  then 
j^fcnned  of  Ae  sale,    llie  ship  would  not  in  fact  have  been  worth  the  expense  of  repair. —  . 
Aw,  in  Ae  Exchequer  ChamW  (reversing  the  judgment  of  the  Court  of  Exchequer),  that 
^^  wu  sufficient  notice  of  abandonment  to  maixe  a  constructive  total  loss ;  also  that  the 
1^0^  was  in  time, 
^wre;  whether  the  loss  could  have  been  treated  aa  total  without  abandonment. 

(a)  May  16.  Before  WUlei^  J^      tf^,  J.,  MeUar^  J.,  and  Shee,  J. 
^  J.,  Blaekbwm,  J.,  Keat-         Ql)  1  Bing.  445. 

^L.  ITL — ^H.  &  C,  P  EXCTI. 
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1864.        V.  Anderton  (a),  Baux  v.  Salvador  {b\  Irving  ▼.   ikfim- 
fdng  (c),  Moss  v.  Smith  (d),  Fleming  v.  Smith  (e\  Knight  v. 

Secondly,  that  there  was  sufficient  notice  of  abandon- 
ment, and  the  notice  was  given  in  proper  time. — On  this 
point  they  referred  to  the  facts  and  the  13th  Rule  (g)  of  the 
Insurance  Association. 

Thirdly,  that  upon  these  pleadings  a  total  loss  was  ad- 
mitted :  Gardiner  v.  Croasdale  (A),  Thellusson  y.  Fletcher  (t), 
2  Wms.  Saund.  202  n.  (A),  Plead.  R^.  Gen.  H.  T.  1853  (*> 
Irving  v.  Manning  (/),  Paterson  y.  Harris  (m)^ 

E.  James  (with  whom  were  Kemplay  and  C.  Russell) 
argued  for  the  respondent 

first,  that  the  plaintifis  were  not  entitled  to  recover 
for  an  actual  total  loss ;  and  if  there  was  a  constructive 
total  loss  notice  of  abandonment  was  necessary :  Hodg* 
son  V.  BlacJdston  (n),  Knight  v.  Faxlh  (/),  Roux  v.  Salva- 
dor (b). 

Secondly,  that  there  was  no  sufficient  notice  of  aban- 
donment :  Fleming  v.  Smith  (e).  Knight  v.  Faith  (f) ;  and 
even  if  the  letters  of  the  master  constituted  notice  of  aban- 
donment, the  notice  was  too  late:  Hunt  v.  7?l«  Royal 
Exchange  Assurance  (o).  Green  v.  Royal  Exchange  Assur- 
ance Company  (p),  Martin  v.  Crokatt  {q\  Mitchell  v. 
Edie  (r). 

(o)  2  B.  &  C.  691.  (A)  1  E.  &  B.  App.  Ixxix. 

(h)  1  Bing.  N.  C.  526 ;  in  error,  (0  1  H.  L.  287.  307. 

S  Bing.  N.  C.  266.  (m)  2  B.  &  S.  814. 

{e)  1  H.  L.  287.  304.  (n)  Cited  in  Park  on  Insurance, 

(d)  9  C.  B.  94.  400,  note,  8th  ed. 

(0  1  H.  L.  513.  535.  (o)  5  M.  &  Sel.  47. 

if)  15  Q.  B.  649.  0>)  6  Taunt.  68. 

(^)  2  H.  &  C.  385.  iq)  14  East,  465. 

(A)  2  Burr.  904.  (r)  1  T.  B  608.  613. 
(0  1  Doug.  315. 
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Thirdly,  that  there  was  no  admission  on  the  pleadings  of       1864. 
i  total  loss.  ' — <^^ 

Kino 

TtmpU  replied. 

Cut,  adv.  vult 


The  judgment  of  the  Court  was  delivered  in  the  follow- 
ing Trinity  Vacation  (June  20)  by 

WiLLBS^  J. — This  was  an  action  upon  a  policy  of  insur- 
ance upon  the  ship  "  William  Wilmett,"  valued  at  2000i, 
from  Ist  of  March,  1859,  to  1st  of  March,  1860,  effected  in 
the  Stockton  Insurance  Club. 

The  declaration  alleged  a  total  loss.  The  defendant 
pleaded  finaud  only,  and  at  the  trial  abandoned  this  defence, 
but  insisted  that  he  was  liable  for  an  average  loss  only. 

The  plaintiffs  insisted  that  the  defendant  had  admitted,  by 
not  traversing,  the  averment  of  a  total  loss,  and  further, 
that  if  the   question   was  properly  raised,   the  evidence    . 
proved  a  loss  total  either  in  itself  or  with  notice  of  abandon- 
ment, which  was  alleged  to  have  been  duly  given. 

We  agree  with  the  Court  of  Exchequer  in  opinion  that 
a  total  loss  is  not  admitted  upon  the  pleadings.     Under 
this  form   of  declaration   the  plaintiff  might   recover  an 
average  loss,  and  a  traverse  of  a  total  loss  would  conse- 
quently have  been  bad  in  substance  for  not  answering  the 
whole  complaint.     It  follows,  as  a  necessary  consequence, 
that  a  Jtotal  loss  is  not  admitted  by  the  defendant's  omission 
to  traverse  the  loss  alleged,  he  having  had  no  opportunity 
of  traversing  a  total  loss. 

This  makes  it  necessary  to  consider  the  evidence,  in  order 
^  dispose  of  the  other  points  raised  by  the  appeal. 

The  vessel  set  sail  upon  a  voyage  from  Moulmein  to 
Falmouth,  and  by  perik  of  the  seas  was  so  much  strained 

p  2 
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and  seriously  damaged,  that  she  was  compelled  to  put  into 
Simon's  Bay,  where  she  was  surveyed,  and  it  was  ascer- 
tained that  without  an  expenditure  clearly  beyond  her 
value,  when  repaired^  she  could  not  be  made  seaworthy  or 
capable  of  continuing  the  voyage  with  cargo  or  in  ballast; 
and  it  was  doubtful,  in  consequence  of  the  prevalent  swell, 
whether  she  would  bear  heaving  down  in  the  course  of 
repair.  The  master  took  the  opinion  of  the  Attorney 
General  of  the  Cape,  and  acting  under  his  advice  to 
abandon  and  sell,  sold  the  ship  for  the  best  price  that  could 
be  obtained  for  her,  280L  gross — 124L  Is.  Td.  net  In 
making  this  sale  the  master  appears  to  have  acted  with 
perfect  honesty,  and  in  such  a  manner  as  a  prudent  owner 
uninsured  would  have  acted.  The  plaintifiis  further  in- 
sisted that  the  sale  was  a  necessary  act,  at  least  in  this 
sense,  that  as  expenses  were  running  on  it  was  necessary 
to  do  something,  and  that  no  other  rational  course  for  the 
master  to  pursue  can  be  suggested  (a) ;  and  upon  this  the 
plaintiffs  relied,  as  shewing  an  actual  total  loss,  of  course 
^^ilh  benefit  of  salvage,  but  without  any  necessity  for 
abandonment,  and  they  relied  upon  Cambridge  v.  Ander^ 
ton  (£),  the  judgments  in  Moss  v.  Smith  (c) ;  and  that  part 
of  the  judgment  in  Kjdght  v.  Faith  {d)  in  which  Lord  Camp^ 
bell  excepted  the  case  of  a  bonS  fide  sale  by  the  master ;  to 
which  may  be  added  the  statement  in  Marshall  on  Insur- 
ance^ by  Serjt  Shee,  p.  450.  And  it  may  not  be  easy  to 
understand  why  notice  of  abandonment  should  be  required 
in  a  case  where  the  vessel  cannot  be  made  sail  except  at 
an  expense  for  repair  which  no  rational  man  would  incur, 
and  is  therefore  properly  and  in  a  sense  necessarily  sold 
for  the  old  materials,  and  the  case  of  a  sunken  vessel,  of 

(a)  See  Somes  v.  Sugrue,  4  C.  (b)  2  B.  &  C.  691. 

&  P.  276  ;  Httnter  v.  Parker,  7  M.  (c)  9  C.  B.  94. 

&  W.  322.  Id)  15  Q.  B.  649.  669. 
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whieh  some  portion  of  the  materials  may  be  recovered,  but        1864. 
which  cannot  be  raised  except  by  an  extravagant  expendi- 
ture snch  as  no  rational  man  would  incur. 

This  point,  however,  need  not  be  further  considered,  for 
it  is  clear,  and  indeed  it  was  not  disputed,  that  the  facts 
establish  a  case  of  constructive  total  loss  if  a  sufficient  notice 
of  abandonment  was  given ;  and  a  great  part  of  the  argu- 
ment was  directed  to  the  question  whether  such  notice  was 
pven,  and  if  so,  whether  it  was  given  in  proper  time. 

As  to  the  plaintifis*  intention  to  abandon  and  to  claim 

for  a  total  loss,  we  can  entertain  no  doubt.     They  appear 

to  have  reposed  entire  confidence  in  the  master,  who  was 

lumself  a  part-owner.     He  wrote  home  by  each  mail  to  his 

co-owners  an  account  of  what  he  was  doing.     These  letters, 

^tt  they  arrived,  were  shewn  by  the  owner,  who  acted  as 

^ip's  husband,  to  the  secretary  of  the  Club,  who  received 

^Cbem  without  objection ;  and  the  true  result  of  what  passed 

*9q[>pears  to  be  that  all  the  plaintifis  had  made  up  their  mind 

'Vo  be  bound  by  what  the  master  did,  and  communicated  the 

"^master's  letters  to  the  secretary  of  the  Club,  in  order  to  keep 

^^them  informed,  from  time  to  time,  of  the  state  of  the  ship 

id  the  position  of  the  owners  and  of  the  club  as  insurers 

in  respect  of  the  policy.    The  ship's  husband  stated  that 

duly  communicated  all  the  letters  to  the  secretary,  and 

no  contradiction  of  that  statement  was  attempted,  we 

conclude  that  the  letter  of  the  master,  dated  the  20th 

December,  stating  the  sale  of  the  vessel  for  280/L  gross,  upon 

^^hich  abandonment  was  a  matter  of  course,  was  handed  by 

^^  plainti&  to  the  defendant  or  his  agent  at  or  about  the 

"^■ime  it  was  received. 

hx  the  time  that  letter  was  written  the  master  had,  under 

^e  advice  already  mentioned,  executed  a  notarial  act  of 

^donment     The  letter  itself  states  that  the  master  had 

^'^  up  his  mind  to  abandon,  and  had  abandoned  the 


i 


214  EXGHBQXnSB  BSFORTS. 

vessel,  and  the  postscript  was,  ''Give  the  underwriters  due 
notice,"  obviously  meaning  notice  of  abandonment  We 
are  of  opinion  that  due  weight  was  not  given  in  the  Court 
below  to  the  communication  of  this  letter  to  the  under- 
writers. Under  the  circumstances  ahreadj  detailed,  it 
distinctly  informed  the  underwriters  that  the  vessel  was 
abandoned  to  them,  and  they  could  not  but  have  so  under- 
stood it.  And  the  assured  having  once  given  such  notice 
could  not,  if  they  wished  (which  was  impossible  in  this  case)^ 
go  o£P  their  choice.  In  our  opinion  therefore  there  was  an 
abandonment  and  notice. 

It  was  further  contended  for  the  defendant  that  the  notice 
was  not  in  time,  because  it  was  said  that  the  master  and  the 
ship's  husband  ought  to  have  made  up  their  minds  upon 
the  information  contained  in  the  letter  of  the  18th  Novem- 
ber, and  that,  not  having  then  elected  to  abandon,  the  plain- 
tiffs were  too  late  to  do  so  after  receiving  information  of  the 
sale.  Upon  this  point  the  Court  of  Exchequer,  having 
held  that  there  was,  in  point  of  law,  no  abandonment, 
expressed  no  opinion.  The  solution  of  it  depends  upon 
whether  it  was  reasonable  for  the  master  or  the  ship's 
husband  to  suspend  acting  upon  the  report  of  the  surveyor 
until  after  the  master  had  obtained  the  advice  as  to  his 
duty  and  rights,  which  he  had  so  good  an  opportunity  of 
obtaining.  We  cannot  affirm  that  the  delay  for  this  purpose 
was  unreasonable.  Taking  the  advice  of  the  Attorney 
General  was  the  act  of  a  prudent  man  desiring  to  act 
honestly  and  upon  the  best  consideration  in  perplexing  cir- 
cumstances. He  was  entitled  to  a  reasonable  time  to  make 
up  his  own  mind,  and  equally  so  to  use  the  best  means  in 
his  power  to  act  advisedly.  Nor  was  any  one  prejudiced 
by  the  delay. 

In  our  opinion,  therefore,  there  was  at  least  a  loss  ren- 
dered total,  in  point  of  law,  by  notice  of  abandonment; 
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ind  the  qaestion  whether  a  loss  not  total  in  itself,  without        1864. 
notice  of  abandonment,  can  under  any  circumstances  be 
coDTerted  into  a  total  loss,  except  in  the  rare  case  of  an 
acceptance  of  the  abandonment  bj  the  underwriter^  does 

not  trifle. 

Whether  the  loss  in  this  case  could  have  been  treated  as 
total  withoat  abandonment,  is  a  question  upon  which  we 
need  express  no  opinion. 

The  judgment  must  be  reversed,  and  judgment  given  for 
the  plaintifis  for  a  total  loss,  of  course  deducting,  as  salvage, 
the  net  proceeds  of  the  sale. 

Judgment  accordingly. 


(Bxt^tq^tt  S&eyottd 
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REGULA  GENERALIS. 

Beovla  It  li  ordered  that  from  and  after  the  last  day  of  thii  present 

Oehiraus.  Trinity  Term  the  following  fees  may  be  taken  by.  the  Sheriffs,  Under- 
sheriff,  Deputy  Sheriffs,  Sheriff's  Agents,  Bailiffs  and  others  the 
OfiBcers  or  Ministers  of  Sheriff  in  England  and  Wales,  pursuant  to 
the  statute  of  1st  Victoria,  chapter  55,  intituled  **  An  Act  for  regu- 
lating the  Fees  payable  to  Sherifis  upon  the  execution  of  ciyil 
process.** 

By  Sheriff  for  attending  in  Court  on  the  trial  of  ererj  £.  #.  d. 
common  jury  cause  or  issue  from  the  party  who 
entered  the  same  for  trial  the  sum  of  -  -  -  0  10  6 
For  attending  in  Court  on  the  trial  of  erery  cause  or 
issue  tried  by  a  special  jury  summoned  by  precept 
under  the  108th  section  of  the  Common  Law  Proce- 
dure Act,  1852,  from  the  party  at  whose  instance  the 
same  was  so  tried,  the  sum  of*         -        -        -        -110 

A.  E.  COCKBUBN.  G.  B&AMWBLI.. 

W.  Emus.  W.  F.  Chakhbix. 

FxED.  Foixocx.  CoiJN  Blackbubh. 

Samuel  Mabtin.  Jambs  Wiuubs. 

Chablbs  Cbompton.  J.  B.  Btlbs. 
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1864. 


The  Reykbbnd  Peteb  Fercival  and  Others,  Executors      ^^^e  13. 
of  Danibl  Pbrcival,  Suppliants,  v.  The  Queen, 


HIS  was  a  petition  of  right  under  the  23  &  24  Vict.  The  words 

"  debts  due 


T 

c  34,  for  the  return  of  excess  stamp  duty  paid  on  probate  and  owmft 
by  the  above  mentioned  suppliants.     By  consent  and  order  ceased  and 
of  a  Judge  a  special  case  was  stated  for  the  opinion  of  this  ^t  of  hiJor^ 
Coort,  without  any  pleadings,  as  follows :-  STm^W^ 

1.  The  suppliants  are  executors  of  the  last  will  and  testa-  ?^^!li^  *^* 

■^■^  6  &  6  Vict. 

Stent  of  Daniel  Fercival,  of  Manchester,  who  died  on  the  c.  72,  s.  23, 

which  autho- 

0th  day  of  October,  1858.  lizes  a  retom 

2.  The  said  Daniel  Fercival  did,  by  his  said  will,  dated  probate  duty, 
the  6th  day  of  August,  1856,  devise  and  bequeath  all  the  de^Lof 
real  and  personal  esUte  whatsoever  to  which  he  should  be  ^di^^tii? 
entitled  either  at  law  or  in  equity  at  his  death  (except  o^i^»t^ 

*      •'  \  r     and  character, 

otates  which  should  then  be  vested  in  him  upon  any  trust  *^  payable 

,  out  of  the  per- 

or  by  way  of  mortgage)  unto  the  above  named  suppliants,  sonal  estate, 

and  haTe  no 

opon  trust  that  they  should  make  sale  of  his  said  real  estate,  relation  to  any 
uid  sach  part  of  his  said  personal  estate  as  should  be  in  its  wUch  a  testa- 
natare  saleable,  either  together  or  in  parcels,  or  by  public  ^'h^^m  for 
•action,  or  by  private  contract,  in  manner  therein  men-  *^Th^^^** 

tioQed.  where  a  tes- 

tator deTised 

3.  The  said  Daniel  Fercival  did  thereby  declare  that  the  all  his  real 

.,  ,  •    ,  and  personal 

aaiQ  trustees  should  out  of  the  monies  to  arise  from  the  estate  to  his 
nle,  calling  in,  and  conversion  of  his  said  real  and  personal  upon  trust  to 

8^1  it)  and 
out  of  the 
F'l'^Mds  pay  his  foneral  and  testamentary  expences,  and  debts,  and  legacies,  and  invest  the 
""^  in  their  names  for  the  benefit  of  his  relations,  and  the  executors  did  not  sell  the 
^  nrttte,  bat  paid  simple  contract  debts  out  of  the  personal  estate,  to  such  an  amount 
^  its  Talue  was  reduced  to  a  sum  which,  if  it  had  been  the  whole  gross  amount  or  value 
«the  estate  would  have  occasioned  less  stamp  duty  to  be  paid  on  probate : — Held^  that 
™  ttecQton  were  entitled  to  a  return  of  the  excess,  and  were  not  bound  to  apportion 
w^debts  pro  rata  over  the  personal  estate  and  real  estate  according  to  their  respective 
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r. 
Thi  Quien. 


1864.  estate,  and  by  the  sale  of  the  rents,  if  any^  to  be  limited  or 
Pebcxval  reserved  on  the  sale  of  his  real  estate,  or  any  part  thereof, 
pay  and  satisfy  his  funeral  and  testamentary  expenses  and 
debts,  the  several  legacies  thereinbefore  bequeathed,  and 
should  invest  the  residue  of  such  monies  in  their  names  as 
therein  mentioned. 

4.  The  said  Daniel  Percival  did  thereby  declare  that  it 
should  be  lawful  for  the  said  trustees  to  postpone  for  such 
period  as  to  them  should  seem  expedient  the  sale,  calling  in 
and  conversion  of  his  real  and  personal  estate,  or  any  rents, 
to  be  limited  or  reserved  on  the  sale  of  his  real  estate. 

6.  The  said  Daniel  Percival  did  thereby  devise  all  the  real 
estate  which  should  at  his  decease  be  vested  in  him  upon 
any  trust,  or  by  way  of  mortgage,  unto  the  said  trustees 
and  their  heirs,  subject  to  the  trusts  and  equities  affecting 
the  same  respectively. 

6.  The  said  Daniel  Percival  did  thereby  appoint  the  said 
suppliants  the  executors  of  that  his  will 

7.  On  the  21st  day  of  July,  1859,  the  said  will  was 
proved  and  registered  in  the  District  Registry  of  the  city 
of  Manchester,  attached  to  Her  Majesty's  Court  of  Probate. 

8.  The  estate  and  effects  of  the  said  Daniel  Percival,  for 
and  in  respect  of  which  such  probate  was  granted  as  afore- 
said, exclusive  of  what  the  said  Daniel  Percival  was  pos- 
sessed of  or  entitled  to  as  a  trustee  for  any  other  person  or 
persons,  and  not  beneficially,  was  of  the  value  of  20,0002.9 
and  under  the  value  of  25,000/.,  that  is  to  say,  of  the  value 
of  23,664/.  Is.  9d. 

9.  The  amount  of  stamp  duty  paid  by  the  said  suppliants 
in  respect  of  such  probate  was  35021,  pursuant  to  55  Geo.  3, 
c.  184,  Sched.  part  III. 

10.  The  real  estate  of  the  said  Daniel  Percival  (which 
has  not  yet  been  sold)  is  valued  at  12,312/.  2s,  Id. 
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11.  The  said  suppliaDts  have  paid  the  simple  contract       1864. 
debts  due  and  owing  from  the  said  Daniel  Percival  deceased,      -^"^^^^^ 
aod  payable  by  him  out  of  his  personal  and  moveable  estate,  9- 

to  the  amount  of  12,473/.  2j.  lid.,  exclusive  of  mortgage 
debts  charged  on  a  portion  of  thereal  estate,  to  the  amount 
of  iM  lOf.,  and  there  are  mortgage  debts  chargeable 
OQ  portions  of  the  said  real  estate  still  unpaid,  amounting 
to  38501 

'  12.  The  said  suppliants^have  proved  by  oath  and  proper 
TOQchem  to  the  satisfaction  of  the  Commissioners  of  Inland 
Be?eDae  that  they,  the  said  suppliants,  have  paid  such 
ample  contract  debts  due  and  owing  from  the  said  Daniel 
Percival,  deceased,  and  payable  by  him  out  of  his  personal 
or  moveable  estate,  .to  the  amount  of  12,47321  2s.  lid., 
besides  mortgage  debts  charged  on  a  portion  of  the  real 
estate  to  the  amount  of  554/.  lOs. 

13.  Such  sum  of  12,473£  28.  lid.  being  deducted  from 
the  amount  or  value  of  the  personal  estate  and  effects  of 
the  said  Daniel  Percival,  deceased,  in  respect  of  which 
pnbate  was  granted  as  aforesaid,  will  reduce  the  same  to 
Anm  of  11,19021  IBs.  lOd.,  which,  if  it  had  been  the  whole 
gross  amount  or  value  of  such  estate,  would  have  occasioned 
ftkss  stamp  duty  to  the  amount  of  150il  to  be  paid  on  such 
pn)bate  than  has  actually  been  paid  thereon. 

14.  The  Commissioners  of  Inland  Revenue  have  been, 
pniiant  to  the  5  &  6  Vict,  c  79,  s.  23,  and  the  12  &  13 
Victc.  1,  required  to  return  the  said  difference  of  15021, 
■odi  daim  having  been  made  within  three  years  after  the 
^  of  such  probate, 

ISi  The  said  (Commissioners  have,  in  answer  to  such 
dsim,  reiiised  to  return  the  difference,  on  the  ground  that 
the  testator  having  by  his  will  created  his  real  and  personal 
cs^  a  common  fund  for  the  payment  of  his  debts,  they 
cuQot  grant  a  return  of  the  duty  except  in  respect  of  the 
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1864.        rateable  proportion   of  debts   properly  falling  upon  the 

^~^^~^      personal  estate. 

„     j;-  16.  The  return  of  duty  which  the  said  Board  were  will- 

Thb  Qubbv.    .  •' 

ing  to  grant  amounted  to  lOOL 

Up  to  a  recent  period  it  has  been  the  invariable  practice 
of  the  said  Commissioners  to  return  the  full  amount  of 
duty  overpaid  on  account  of  debts  without  regard  to  the 
question  whether  the  testator  has  or  has  not  charged  hk 
real  estate  with  the  payment  of  debts. 

The  questions  for  the  opinion  of  the  Court  are : — 

First,  whether,  under  the  circumstances  above  set  forth, 
the  suppliants  are  entitled  to  a  return  of  the  whole  of  the 
difference  or  excess  of  1501,  to  be  made  to  them  on 
account  of  stamp  duty  paid  by  them  on  the  probate  of  the 
will  of  the  said  Daniel  PercivaL  If  the  Court  shall  be  of 
opinion  that  the  suppliants  are  so  entitled,  then  such  Court 
may,  if  it  think  right,  give  judgment  that  the  suppliants  are 
entitled  to  the  payment  of  the  said  sum  of  160L,  and  the 
costs  in  that  behalf,  against  her  Majesty.- 

Secondly,  if  the  Court  decides  that  the  suppliants  are  not 
so  entitled,  then  whether,  under  the  circumstances  above 
set  forth,  the  suppliants  are  entitled  to  a  return  of  any  part 
of  the  said  sum  of  150/.,  and  to  what  amount.  If  the 
Court  should  decide  that  the  said  suppliants  are  so  entitled, 
not  in  respect  of  the  whole  of  the  debts  but  in  respect  of 
such  part  or  proportionate  amount  only,  then  the  Comt 
may,  if  it  think  fit,  give  judgment  that  the  said  suppliants 
are  entitled  to  the  repayment  of  the  same^  and  with  costs 
in  that  behalf  against  her  Majesty,  in  case  the  said  sopfdi- 
ants  are  entitled  to  repayment  of  a  sum  larger  than  the 
said  sum  of  100/.  so  offered  by  the  said  Board;  and 
that  her  Majesty  is  entitled  to  her  costs  in  that  behalf 
against  the  said  suppliants  in  case  the  said  suppliants  are 
not  entitled  to  the   repayment   of  a  sum  for   return  of 
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doty  greater  than  the  eaid  Bum  of  100/.  so  offered  by  the 
said  Board. 

If  the  Court  shall  be  of  opinion  that  the  said  suppliants 
are  not  entitled  to  recover  any  amount  whatsoever,  judg- 
ment shall  be  entered  for  her  Majesty  with  costs  in  that 
behalf  from  the  said  suppliants. 

Mellish  (with  whom  was  BayKs)  aigued  for  the  sup- 
pliants (a). — The  only  question  is,  whether  the  suppliants 
are  entitled  to  a  return  of  150/.  or  100/.  That  depends 
OQ  the  construction  of  the  23rd  section  {b)  of  the  5  &  6 


1864. 

Pjbroiyai 
Thb  Quiev. 


(a)  June  6.  Before  PdBock^ 
C.B.,  Martm,  B^  Bramw^  B., 
uAChaneU^B. 

{h)  Sect.  23. — ^  And  whereas 
Vy  the  said  recited  Actof  the  fifty- 
fifth  year  of  the  reign  of  King 
George  the  Third  the  Commis- 
nooen  of  the  Treasury  are  autho- 
riied  to  allow  time  for  making 
diiiDs  for  a  return  of  stamp  duty 
paid  apon  probates  of  wills  and 
letters  of  adminbtration  in  cases 
vbere  an  executor  or  administra- 
tor liath  paid  debts  out  of  the 
persooal  or  moyeable  estate  of 
lay  deceased  person,  and  it  is 
ci^tedient  to  authorize  the  Com- 
uasioners  of  Stamps  and  Taxes 
to  allow  time  for  making  such 
diiiDs;  be  it  therefore  enacted, 
tliat  where  it  shall  be  proved  by 
oitii  and  proper  vouchers,  to  the 
atlsfaction  of  the  said  Commis* 
soners  of  Stamps  and  Taxes, 
^  an  executor  or  administrator 
Wkh  paid  debts  due  and  owing 
^  the  deceased,  and  payable 
^  law  out  of  his  or  her  personal 
*  moveable  estate,  to  such  an 
"urant  as,  being  deducted  from 
the  tiDount  or  value  of  the  estate 


and  effects  of  the  deceased  for  or 
in  respect  of  which  a  probate  or 
letters  of  administration  shall 
have  been  granted  in  England 
after  the  31st  day  of  August, 
1815,  or  which  shall  be  included 
in  any  inventory  duly  exhibited 
and  recorded  after  that  day  in  a 
Commissary  Court  in  Scotland, 
shall  reduce  the  same  to  a  sum 
which,  if  it  had  been  the  whole 
gross  amount  or  value  of  such 
estate  or  effects,  would  have  oc- 
casioned a  less  stamp  duty  to  be 
paid  on  such  probate  or  letters  of 
administration  or  inventory  than 
shall  have  been  actually  paid 
thereon,  it  shall  be  lawful  for  the 
said  Commissioners  of  Stamps 
and  Taxes  and  they  are  hereby 
required  to  return  the  difference, 
provided  the  same  shall  be 
claimed  within  three  years  after 
the  date  of  such  probate  or  letters 
of  administration,  or  the  record- 
ing of  such  inventory  as  afore- 
said; but  where,  by  reason  of 
any  proceeding  at  law  or  in 
equity,  the  debts  due  from  the 
deceased  shall  not  have  been  as- 
certiuned  and  paid,  or  the  effects 
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1864. 
Peboival 

V, 

The  Quxur. 


Vict.  c.  79,  which,  with  slight  exception,  is  a  re-enactment 
of  the  dist  section  of  the  55  Geo.  3,  c.  184.  It  provides 
that  where  an  executor  or  administrator  has  **  paid  debts  doe 
and  owing  from  the  deceased,  and  payable  by  law  out  of 
his  or  her  personal  or  moveable  estate,"  to  such  an  amount 
as  would  have  occasioned  less  probate  duty  to  be  paid 
on  the  value  of  his  estate  than  has  been  actually  paid, 
the  Commissioners  shall  return  the  difference.  First, 
debts  are  not  the  less  **  payable  by  law"  because  a  testa- 
tor, by  his  will,  has  directed  fliat  they  shall  be  paid* 
{Pollock,  C.  B. — Suppose  the  creditors  sued  the  executors 
and  obtained  payment  of  their  debts  by  issuing  execution 
against  the  personal  estate.]  The  object  of  the  legislature 
was  to  impose  probate  duty  on  the  personal  estate,  that  is, 
the  personal  property  of  which  a  testator  died  possessed ; 
and  it  can  make  no  difference  that  his  real  estate  is  also 
applicable  to  the  payment  of  his  debts.  The  words  of  the 
Act  are  not  payable  only  out  of  the  personal  estate.  Origi* 
nally  the  Ordinary  was  not  bound  to  pay  debts.  The 
statute  of  Westminster  the  Second  (13  Edw.  1,  stat.  1, 
c.  19,)  enacted  that  he  should  be  bound  to  answer  the  debts 
as  far  as  the  goods  of  the  deceased  would  extend ;  and 
probate  is  granted  in  respect  of  that  property,  which,  in  the 
case  of  intestacy,  the  Ordinary  would  take  and  apply  in 
satisfaction  of  debts.  [Pollock^  C.  B. — What  rule  obtains 
in  the  case  of  a  mortgagee  ?]  Formerly,  he  could  obtain 
payment  out  of  either  the  personal  or  real  estate ;  but  now, 
by  the  17  &  18  Vict  c.  113,  s.  1,  the  land  charged  is 


of  the  deceased  shall  not  have 
been  recovered  and  made  avail- 
able, and  in  conseqaence  thereof 
the  executor  or  administrator 
shall  be  prevent-ed  from  claiming 
such  return  of  duty  as  aforesaid 
within  the  said  term  of  three 


years,  it  shall  be  lawful  for  the 
said  Commissioners  of  Staiitps 
and  Taxes  to  allow  such  farther 
time  for  making  the  claim  as  may 
appear  to  them  to  be  reasonable 
under  the  circumstances  of  tlie 


case. 


«« 
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primarily  liaUe  to  the  payment  of  the  mortgage  debt^  unless  1864. 

a  contrary  intention  is  expressed  by  will  or  deed.     If  a  ^-^^v^-^ 

,.                               .                        .                   .  Pbbcival 

testaUNT  directs  the  sale  of  his  real  estate,  it  becomes  liable  v. 


to  legacy  duty,  but  not  to  probate  duty ;  then  how  can  a 
direction  to  pay  debts  out  of  his  real  estate  make  any 
difference  in  the  amount  of  probate  duty  payable  in  respect 
of  his  personal  estate  ?  The  executors  have  merely  done 
that  they  were  authorized  by  the  will  to  do ;  they  have 
paid  the  whole  of  the  debts  out  of  the  personal  estate,  and 
hare  not  sold  any  portion  of  the  real  estate.  The  decision  in 
Bijma  V.  The  Commissioners  of  Stamps  and  Taxes  (a)  does 
not  affect  this  case.  There  probate  was  granted  in  respect 
of  property  both  in  the  province  of  Canterbury  and  York. 
The  debts  were  not  appropriated  to  the  property  in  each 
proTince,  but  paid  indiscriminately ;  so  that  there  was  no 
means  of  ascertaining  what  sums  were  to  be  deducted  so 
aa  to  satisfy  the  language  of  the  Act.  There  is  another 
cueofBegina  v.  The  Commissioners  of  Stamps  and  Taxes  {b\ 
where  a  testator  died  possessed  of  personal  property  both 
in  England  and  India,  and  it  was  held  that  in  estimating  the 
deduction  on  account  of  the  payment  of  debts  contracted  in 
England^  the  property  in  India  could  not  be  taken  into  con- 
aideration.  There  Lord  Denman,  in  delivering  the  judgment 
of  the  Court,  said : — **  We  should  be  doing  indirectly  what 
the  law  has  carefully  abstained  from  doing  directly,  if  we 
Blade  the  foreign  property  contribute  to  the  expense  of  pro- 
hate  here.''  So^  in  this  case,  to  hold  that  the  direction  of 
the  testator  in  his  will  affects  the  amount  of  probate 
daty  would  be  to  do  indirectly  what  the  law  has  not  done 
directly,  viz.^  subject  real  estate  to  probate  duty. — Secondly, 
Mmning  that  no  deduction  can  be  made  where  real  estate 
V  charged  with  the  payment  of  debts,  that  has  not  been 
me  in  this  case.     The  testator  has  only  made  his  real  and 

(«)  9  Q.  B.  637.  (b)  18  L.  J.,  Q.  B.  201. 


The  Qoeeh. 
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1864.       personal  estate  one  common  fund  for  the  payment  of  debts 

^^^'"'^"^      and  legacies,  and  has  left  the  surplus  to  his  relations. 

»•  Therefore  the  personal  estate  continues  subject  to  the  pay- 

ThbQuebh.  ^       ,  ''  ^^^ 

ment  of  debts,  and  is  not  the  less  so  because  the  real  estate 
is  also  subject  The  Act  does  not  mean  that  a  deduction 
is  to  be  allowed  only  when  the  personal  estate  alone  is 
liable,  but  applies  to  a  case  where  an  executor  may  post- 
pone the  sale  of  real  estate  and  pay  all  the  debts  out  of  the 
personal  estate,  without  committing  any  breach  of  trust. 

The  Attorney  General  (  T%e  Solicitor  General  and  Beavan 
with  him). — Probate  duty  is  imposed  on  the  value  of  personal 
estate ;  and  personal  estate  is  the  gross  amount  or  valoe  of 
the  personal  or  moveable  property  of  which  a  testator  dies 
possessed.  The  Act  only  provides  for  deduction  on  account 
of  debts  where  they  have  been  properly  paid  ott  of  the 
personal  estate,  and  it  was  never  intended  to  allow  any 
deduction  in  favour  of  real  estate  charged  with  their  pay- 
ment.  The  38th  section  of  the  55  Greo.  3,  c.  184,  pro- 
hibiis  ecclesiastical  Courts  from  granting  probate  of  a  will 
or  letters  of  administration,  without  an  affidavit  that  the 
estate  and  effects  of  the  deceased,  '*  without  deducting  any- 
thing on  account  of  debts,"  are  under  the  value  of  a  sum 
therein  specified.  The  40th  section  provides  for  the  case 
where  the  estate  and  effects  have  been  overvalued,  aud»  in 
consequence,  too  high  a  duty  paid.  The  41st  section 
provides  for  the  case  where  they  have  been  undervalued, 
and  too  little  duty  paid.  The  51st  section  provides  for  the 
retlirn  of  duty  where  the  payment  of  debts  has  reduced  the 
amounjt  or  value  of  the  estate  and  effects  to  a  sum  which, 
if  it  had  been  the  whole  gross  amount  or  value,  would  have 
occasioned  less  probate  duty  to  be  paid.  In  the  first 
instance,  the  duty  must  be  paid  on  the  gross  amount,  and 
before  the  Commissioners  can  allow  any  deduction  they 
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nost  be  saUsfied  that  debts  have  been  paid,  and  that  the        18G4. 

fend  in  respect  of  which  the  deduction  is  claimed   has      p^^^^j^ 

been  dimiDisbed  by  that  payment.     The  legislature  never    ^     ^ 

mtended  that  there  should  be  an  absolute  and  final  return 

of  doty,  where  there  was  only  a  provisional  payment  out 

of  personal  estate  of  debts  ultimately  payable  out  of  the 

produce  of  real  estate.     The  argument  for  the  suppliants 

lendenB  useless  the  words  **  payable  by  law  out  of  his  or 

kr  personal  or  moveable  estate,"  since   all   debts  are  so 

piqrable.     The  meaning  of  those  words  is  **  payable  as  the 

kw  directs  in  the  course  of  the  administration  of  assets." 

If  the  personal  estate  is  the  proper  fund  to  pay  the  debts, 

a  deduction  is  to  be  allowed ;  if  it  is  not  primarily  liable, 

bot  only  resorted  to  as  a  temporary  substitute  for  another 

fend,  no  deduction  can  be  allowed.     According  to  the  law 

M  administered  in  Courts  of  equity,  the  debts  would  have 

been  apportioned  pro  ratS  upon  the  real  and  personal  estates 

aooording  to  their  respective  values.     If  a  testator  directed 

duu  his  real  estate  should  be  exclusively  applicable  to  the 

pajment  of  his  debts,  and  the  debts  were  paid  out  of  the 

ponnal  estate,  could  any  deduction  be  claimed,  when  a 

Court  of  equity  would  order   the  personal  estate  to  be 

wcooped?     The  17  8c  18  Vict.  c.  113,  s.  1,  does  not 

interfere  with  the  right  of  a  mortgagee  to  obtain  payment 

other  out  of  the  personal  estate  of  the  deceased  mortgagor 

or  otherwise  ;  it  says  that,  as  between  the  different  persons 

daiming  through  or  under  the  deceased,  the  land  chai^ged 

ahall  be  primarily  liable  to  the  mortgage  debt.     The  case 

^  Regma  v.  TTie  Commissioners  of  Stamps  and  Taxes  (a)  ^ 

^fcere  probate  was  granted  in  respect  of  property  in  two 

pV'Q'viQces,  suppcnrts  the  principle  contended  for,  since  it 

w  considered  an  equitable  mode  of  calculating  the  sum 

to  he  returned,  to  apportion  the  debts  in  the  ratio  of  the 

(a)  9  Q.  B.  637. 
▼OU  m. — JL  &  C.  Q  BXCH. 


226  EXCHEQUER  REPORTS. 

1S64.        estates  in  each  province,  and  deduct  the  respective  portions 
Peroital     ^^  ^^^  debts  from  the  value  of  the  respective  estates.     The 
_,     2  other  case  of  Regina  v.  The  Commissioners  of  Stamps  and 

Taxes  (a)  did  not  proceed  on  the  ground  that  the  decision 
in  the  former  case  was  wrong ;  but  that  the  property  in 
India  could  not  be  applied  in  satisfaction  of  debts  con- 
tracted in  England.     The  order  of  the  application  of  the 
several  funds  liable  to  the  payment  of  debts  is  stated  in 
Jarman  on  Wills,  vol.  2,  p.  588,  3rd  ed.  **  First,  the  general 
personal  estate  not  expressly  or  by  implication  excepted. 
Secondly,  lands  expressly  devised  to  pay  debts."  That  rule 
was  laid  down  by  Lord  Thurlow  and  recognised  by  Lord 
Eldon  in  Harwoodv.  Off  lander  (A).  In  Jarman  on  Wills,  vol.  2, 
p.  592,  3rd  ed.,  the  learned  author  proceeds  to  say: — ''In 
precise  accordance  with  this  principle,  too,  where  a  testator 
creates  out  of  real  and  personal  estate  a  mixed  fund  to 
answer  certain  charges,  he  is  considered  as  intending,  not 
that  the  personalty  shall  be  the  primary  and  the  realty  the 
auxiliary  fund  for  those  charges,  but  that  each  shall  con- 
tribute rateably  to  the  common  burden."*    In  Roberts  v. 
Walker  {c\  when  the  will  was  similar  to  that  in  the  pre- 
sent case,  the  question  arose  between  heir  at  law  and  next 
of  kin ;  and  Sir  J.  Leachy  M.  R.,  in  delivering  judgment, 
said: — ''When   a   testator   creates   from  real  estate   and 
personal  estate  a  mixed  and  general  fund,  and  directs  the 
whole  of  that  fund  to  be  applied  for  certain  stated  par- 
poses,  he  does,  in  effect,  direct  that  the  real  and  personal 
estates,  which  have  been  converted  into  that  fund,  diall 
answer  the  stated  purposes,  and  every  of  them,  pro  rata, 
according  to  their  respective  values."     That  decision  was 
considered  by  Lord  Cranworth,  C,  in  Simmons  v.  Rase  {d), 
who  said  that  it  had  been  acted  upon  for  upwards  of  twenty- 

(a)  18  L.  J.,  Q.  B.  201.  (c)  1  Russ.  &  Mjl.  752.  767. 

\h)  8  Ves.  124.  {d)  6  DeGex,M.&G.  411.417. 
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fire  years;  and  that  it  would  be  dangerous  to  disturb  a        1864. 
doctrine  so  settled :  and  that,  even  if  he  had  less  doubt      ^y*^^"^^ 

Pebcital 

than  he  had  of  the  propriety  of  that  decision,  he  should  be  ^  • 

prepared  to  abide  by  its  authority.  The  testator  having 
prorided  a  fund  which,  in  the  order  of  administration,  is  to 
relieve  the  personal  estate  from  a  portion  of  the  debts,  no 
dedoctioQ  can  be  claimed  in  respect  of  the  payment  of  that 
portion  of  the  debts  out  of  the  personal  estate. 

Mdtish,  in  reply. — Probate  duty  is  payable  on  the  value 
on  which  it  would  be  paj-able  if  the  party  had  died  intes- 
tate; and  the  debts  **  payable  by  law  out  of  the  personal 
estate"  are  the  same  in  the  case  of  a  will  or  intestacy. 
He  insertion,  in  the  38th  section  of  the  55  Geo.  3,  c.  184, 
of  the  words  "  without  deducting  anything  on  account  of 
the  debts,"  shews  that  the  legislature  considered  that,  without 
those  words,  the  debts  would  be  charged  on  the  personal 
estate.  This  differs  from  the  case  where  a  testator  has 
bound  himself  by  contract  to  pay  a  debt  out  of  real  estate, 
bt  uistance  where,  under  a  power  in  a  marriage  settlement, 
money  borrowed  for  the  improvement  of  an  estate  is  charged 
>pon  it  If  the  money  is  paid  out  of  the  personal  estate 
no  deduction  could  be  allowed,  because  the  real  estate  is 
oltiinately  liable.  But  a  testator  does  not  die  possessed  of 
more  personal  estate  because  he  has  directed  that  his  real 
estate  shall  also  be  liable  to  his  debts ;  and  there  is  no 
reason  why  he  should,  on  that  account,  pay  more  probate 
duty.  [Bramwell,  B. — Why  are  the  words  *'  by  law"  in- 
serted after  **  payable,"  unless  some  effect  is  to  be  given  to 
them?]  They  must  be  debts  which  an  executor  is  bound 
^  lam  to  pay  out  of  the  personal  estate,  independently  of 
MJ  directions   in   the  will.      Roberta  v.   Walker  {a)  and 

^nKoumM  V.  Rose  {h)  only  decide  that  where  there  is   a 
(«)  1  Ruis.  k  Mjl.  752.  (h)  6  De  Gez,  M.  &  G.  41 1 . 

Q  2 


v. 
Thb  Queek. 
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1864i.        resulting  trust  for  the  heir  at  law  as  to  the  realty^  and  for 
^T^'*^^      the  next  of  kin  as  to  the  personahy,  a  Court  of  equity  will 
apportion  the  debts  pro  rata  over  the  realty  and  personalty. 
Here  the  realty  and  personalty  constitute  a  mixed  fund, 
which  goes  to  the  testator^s  relations. 

TIi£  Attorney  General  replied. 

Ctir.  adv.  vidL 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtin,  6. — The  testator,  by  will,  dated  in  August, 
1856,  devised  all  his  real  and  personal  estate  to  his  exe- 
cutors, upon  trust  to  sell,  and  directed  that  out  of  the 
proceeds  they  should  pay  his  funeral  and  testamentary 
expenses  and  debts,  and  several  legacies,  and  invest  the 
residue  for  the  benefit  of  relations. 

The  will  was  proved,  and  the  personal  estate  was  of  a 
value  upwards  of  20,0002.,  and  under  25,000/1,  that  is  to 
say,  23,664/.  ls>  9d.  The  real  estate  has  not  been  sold, 
but  it  is  valued  at  12,312/.  2s.  7d.  The  executors  have 
paid  the  simple  contract  debts  payable  out  of  the  personal 
and  moveable  estate  to  the  amount  of  12,473/.  2«.  lld.^ 
exclusive  of  mortgage  debts,  to  the  amount  of  5542.  lOs^ 
which  they  have  also  paid.  Other  mortgage  debts  to  a 
considerable  amount  are  still  unpaid. 

The  executors  have  required  the  Commissioners  of 
Inland  Revenue  to  return  to  them  a  difference  of  duty 
amounting  to  150^,  alleging  that  they  are  entitled  to  deduct 
the  simple  contract  debts  from  the  value  of  the  personalty; 
and,  if  they  be  right,  they  are  entitled  to  this  sum.  Upon 
the  other  hand,  the  Commissioners  contend  that,  under 
the  circumstances,  the  difference  should  be  apportioned 
according  to  the  value  of  the  personalty  and  realty,  and 
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rach  ram  only  returaed  as  would  be  the  proportion  appir        1864. 

cable  to  the  perBonalty ;  and,  if  ihey  are  right,  lOOi,  which       '-^v^^ 

Percivil 
thej  hare  offered  to  return,  would  be  enough.  0. 

TL  •        1  J  L  .         ^    1        The  Queen. 

roe  question  depends  upon  the  true  construction  of  the 

23rd  section  of  the  5  &  6  Vict.  c.  79.   This  section  is,  with 

two  inamaterial  exceptions,  a  transcript  of  the  5l8t  section 

of  the  Stamp  Act,  55  Geo.  3,  c.  184. 

The  argument  of  the  Attorney  General  was  that  the  will 

created  a  mixed  general  fund  to  be  applied  in  payment 

of  debts;  and  in  such  case  the  law,  as  administered  in 

CoQits  of  equity  (which  no  doubt  is  the  law  of  the  land), 

is  that  the  personal  and  real  estate  must,  when  it  becomes 

necessary  to  make  a  distinction,  contribute  to  the  debts  in 

proportion  to  their  respective  values ;  and  he  cited  Roberts 

▼.  Walker  (a)  and  Simmons  v.  Rose  (i)  in  support  of  it. 

Bot  the  present  case  depends  upon  the  true  construction 

of  the  38th  section  of  55  Geo.  3,  c.  184,  and  the  23rd 

■ection  of  the    5  &  6  Vict.  c.  79,  and  what  they  enact. 

The  3Sth  section,  in  substance,  directs  that  an  affidavit 

iball  be  made  that  the  personal  estate,  without  deducting 

aaything  on  account  of  debts  due  by  the  testator,  is  under 

die  Yaloe  of  a  certain  sum  (in  the  present  case  25,000£), 

n  Older  that  the  proper  stamp  duty  may  be  paid ;  and  the 

23rd  section  directs  that  when  the  executor  shall  have  paid 

^fits  ine  and  owing  from  the  testator  and  payable  by  law 

^  of  his  personal  or  moveable  estate^  to  such  an  amount  as, 

l^g  deducted  from  the  value  of  the  personal  estate  in 

>*>pect  of  which  probate  duty  has  been  paid,  would  reduce 

^  lame  to  a  sum  in  respect  of  which  a  lesser  amount  of 

Probate  duty  would  have  been  payable,  the  difference  is  to 

I*  Tetoroed. 

The  substance  therefore  is,  that  the  probate  duty  ulti- 
'"••telj  payable  shall  be  upon  the  value  of  the  personal 

(«)  I  Rom.  &  MjL  752.  (5)  6  De  Gez,  M.  &  G.  411. 
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18G4.        estate  after  deducting  the  debts  due  and  owing  from   the 
^"p^"^       testator,  and  payable  by  law  out  of  the  personal  estate  ;  and 


V. 

TuE  Queen. 


the  question  is  what,  according  to  the  true  construction  of 
the  sections,  are  such  debts. 

We  think  the  Attorney  General  established  that  if  a 
Court  of  equity  had  to  administer  an  estate  when  the 
mixed  fund  was  Hal)le  to  the  debts,  and  the  personal  repre- 
sentative was  entitled  to  a  residue  of  the  personal  estate  and 
the  heir  to  a  residue  of  the  real  estate,  they  would  have  531 

apportioned  the  debts  according  to  the  value  of  the  per-  — tt 

sonal  estate  or  real  estate  respectively,  and  thus  ascertained  JE>i 

the  just  residue  belonging  to  each  class  of  representatives. 

In  answer,  it  was  urged  that  the  present  will  was  not  one  s>n 

in  which  any  such  (juestion  as  to  residues  could  by  po6si-  —is 

bility  arise ;  that  the  executors  had  merely  done  what  they  '>C - 

were  authorized  by  the  will  to  do ;  and  all  that  remained 
to  be  done  was  to  distribute  the  residue  amongst  the  parties 
entitled.  Again,  assuming  the  correctness  of  the  rule  as 
to  administration  stated  by  the  Attorney  General,  it  by  no 
means  followed  that  an  apportionment  of  the  difference  of  "^o  < 

the  probate  duty  should  be  made,  which,  it  was  argued,  would  X>  1  Iq 

practically  cast  probate  duty  upon  real  estate,  which  was  B^as 

contrary  to  law.     And  affatn  that  the  expression   *^  debts  ^J^ts 

payable  by  law  out  of  the  personal  estate^  means  such  debts  ^S^is 

as  of  themselves  and  in  their  own  nature  and  character         rmzxr 
were  payable  out  of  the  personal  estate,  and  has  no  relation        Mir^n 
to  any  provision  which  the  testator  may  make  in  the  will      MM  ill 
for  thdr  payment.     Why  are  the  words  debts  "  due  from 
the  testator  and  payable  out  of  his  personal  estate**  not  to 
receive  a  natural  construction  ?   The  Attorney  General  says  «s^"^ 
a  natural  constructioi|  gives  no  meaning  to  the  words  '*  pay-  —  "%^* 
able  by  law  out  of  his  personal  estate,^'  since  all  debts  due  ^^  Me 
from  him  are  so  payable.    But  then  the  Attorney  General*ai^^  « 
construction  gives  no  meaning  to  the  words  **  by  law."     He^^  ^^ 
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reads  the  words  **  payable  out  of  his  personal  estate^  as 
meaning  what  bis  personal  estate  is  to  bear.  Those  words, 
to  oar  minds,  mean  what  the  law,  of  its  intrinsic  force, 
would  make  payable  out  of  the  personal  estate;  whereas 
the  construction  contended  for  by  leaving  them  out,  makes 
the  sentence  mean  **  what,  by  the  disposition  of  the  testator, 
ii  to  be  paid  out  of  the  personalty."  We  think  the  true 
meaning  of  the  enactment  is  that  the  executors  are  entitled 
to  oar  judgment. 

lie  Stat.  17  &  18  Vict.  c.  113  was  referred  to,  but  it 
has  DO  relation  to  this  case.  The  564/.  10«.  paid  for  mort- 
gage debts  would  not  affect  the  difference  to  be  returned, 
and  the  executors  make  no  claim  in  respect  of  it. 

There  is  a  statement  in  the  case  which,  as  we  understand 
it|ii  that  since  1815  the  Commissioners  who  manage  the 
stamp  duties  have  understood  the  enactment  according  to 
what  we  think  is  its  true  legal  construction. 

Judgment  that  the  suppliants  are 
entitled  to  payment  of  150L  and 
costs. 


Pebcivil 
Toi  Queen. 


Harrison  v.  Tue  Great  Northern  Railway  June  id. 

Company. 

1  HE  declaration  stated  that  whereas  *'  The  Company  of  A  Company 

Proprietors  of  the   Witham  Navigation,'*  incorporated  by  own  pn)fit, 

4e  52  Gea  3,  a  cviii.,  under  that  Act  constructed  a  delph  ^aintatn  a 

fcwj  a  point  near  the  junction  of  the  Sincil  Dyke  with  the  for^r^j^i^"* 

mer  Witham,  along  the  back  of  the  South  bank  of  the  ^^^^^^^^'l^ 

•Md  river  to  Horsley  Deeps,  which  delph  consisted  of  a  damage  done 

'*  .  '^  *  to  the  occupier 

fein  or  cutting,  with  banks  belonging  thereto,   for  the  of  ac^oining 

bursting  of  a 
Jjjkof  the  delph  after  an  unusual  rainfall,  though  the  mischief  would  not  have  happened 
w  for  the  ne^ect  of  persons  whose  duty  it  was  to  keep  the  outlet  of  certain  dimensions, 
*"**ii7  the  wster  in  Uie  delph  was  penned  back. 
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passage  of  water  along  the  same,  and  the  protection  of 
lands  contiguous  or    adjacent,   and  the  said  delph    and 
*•  banks   were    and    are    parcel   of  the    delphs  and   banks 

NoRTHiRH     which,  by  the  10  Geo.  4,  c.  cxxiii.,  the  said  Company  of 
Proprietors  became  and  were  liable  to  cleanse,  scour  out, 
maintain  and  keep  in  repair  at  their  costs  and  charges; 
and  the  said  delph  and  banks  are  also  parcel  of  those  works 
mentioned  in  the  131st  section  of  **The  Great  Northern 
Railway  Act,  1846,"  to  the  burden  of  repairing  and  uphold- 
ing which  the  said  Company  of  Proprietors  were,  before 
and  at  the  time  of  the  passing  of  the  said  nulway  Act, 
liable ;  and  which  works  the  defendants,  from  the  day  of 
the  passing  of  the  last  mentioned  Act,  during  the  continu- 
ance of  the  lease  thereby  directed,  which  was  executed 
and  still  continues,  became  liable  to  repair  and   uphold. 
And  whereas'  the  plaintiff  was  lawfully  possessed  of  land 
adjoining  to  the  said  delph,  and  protected  by  the  banks 
thereof  from  the  overflow  of  the  water  passing  along  the 
same :  Yet  the  defendants  wrongfully^  negligently  and  im- 
properly omitted  to  repair  and  uphold  the  said  delph  and 
banks,  and,  by  the  negligence  and  default  of  the  defendants 
in  that  behalf,  part  of  one  of  the  said  banks  gave  way,  and 
lai^c  quantities  of  water  flowed  out  of  the  delph  through 
an  opening  in  the  said  bank  where  the  same  had  given 
away  as  aforesaid,  and  overflowed  the  plaintiff's  said  land, 
and  damaged  and  destroyed  the  plaintifi^s  crops,  &c. 

Pleas. — Not  guilty,  with  traverses  of  the  several  allega- 
tions in  the  inducement. 

At  the  trial,  before  Byle$^  J.,  at  the  Lincolnshire  Spring 
Assizes,  1864^  it  appeared  that  the  plaintiff,  who  was  the 
occupier  of  a  farm  at  Branton  Fen,  in  Lincolnshire,  sought 
to  recover  damages  for  injury  done  to  his  crops  by  the 
bursting  of  the  bank  of  a  delph  or  drain  through  the 
alleged  neglect  of  the  defendants  to  keep  it  in  repair.  By 
the  52  Geo.  3,  c.  108,  s.  5,  certain  persons  were  incorporated 
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ij  ibt  Btflne  of  **  The   Company  of  Proprietors  of  the        1864. 
Witham  NavigatioQ"  for  draining  lands  on  both  sides  of     J^^^     ^ 

,     .  .  .         .  .        Harrison 

toe  nter  Witham  in  Lincolnshire^  and  restoring  the  navi-  v. 

Great 

gatioD  of  the  river.     By  section  10,  the  Company  of  Pro-     Northkrit 

{lietors  were  required  to  ''scour  out,  widen,  deepen,  and 

olaige  a  drain  called  Sincil  Dyke,  nearly  to  the  junction  of 

Ae  said  Skicil  Dyke  with  the  said  river  Witham,  and  form 

ide^  from  thence  along  the  back  of  the  South  bank  of  the 

iiU  river  to  Horsley  Deeps,"  &c.,  **  of  sufficient  capacity  for 

the  passage  of  the  waters  to  be  discharged  by  means  of  the 

wd  Sincil  Dyke  into  the  said  navigation."     The  Company 

of  Proprietors  formed  (amongst  other  works)  this  delph  or 

diiin.    By  the  10  Geo.  4,  c.  cxxiii.  s.  10,  the  Company  of 

Pn^etofB  were  bound  to  maintain  and  keep  in  repair  this 

delph;  and  by  the  52  Geo.  3,  c.  108,  s.  13,  the  General 

Commissioners  for  executing  such  of  the  provbions  of  the 

2  Geo.  3^  as  relate  to  the  draining  the  fens  on  both  sides 

of  the  river  Witham,  and  restoring  and  maintaining  the 

DSTigation  of  the  river,  were  bound  to  maintain  and  keep 

iQ  lepur  the  Sincil  Dyke,  and  maintain  certain  parts  of 

dieri?er  Witham,  of  the  width  and  depth  prescribed  by  the 

Jib  section  of  that  Act.     By  the  131st  section  of  '*The 

Great  Northern  Railway  Act,  1846"  (9  &  10  Vict  c.  Ixxi.), 

the  Company  of  Proprietors  were  required  to  grant  to  the 

defendaots  a  lease  for  999  years  of  the  estate  and  interest 

of  the  Company  of  Proprietors  in  the  river  Witham  and 

^  nafigation  thereof,  and  the  defendants  became  bound 

to  repair  and  uphold  all  the  works  which  the  Company 

^  Proprietors  were  then  liable  to  repair.      In  the  year 

1860  the  banks  of  the  delph  had  been  repaired  by  the 

^ndantsL    In  1862  there  was  an  unusual  fall  of  rain ; 

^  the  water  in  the  delph  rose  to  within  a  few  inches  of 

"^  top  <^  its  banks,  when  one  of  them  gave  way,  and 

closed  the  damage  of  which  the  plaintiff  complained.    The 

^^  OQ  the  part  of  the  defendants  was  that  the  damage 
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was  caused  by  the  neglect  of  the  General  Coinmissionera 
to  maintain  the  navigation  of  the  river  Witham  in  the 
manner  required  by  the  52  Geo.  3,  c  108,  s.  7,  whereby 
the  water  in  the  delph  was  penned  back,  and  caused  the 
bank  to  burst.     On  some  former  occasions  the  water  bad 
been  penned  back  from  the  same  cause,  and  rose  in  the  delph. 
In  answer  to  questions  left  by  the  learned  Judge  the  jury 
found :  First,  that  the  bank  of  the  delph  was  not  repaired 
in   a  sufficient  and  proper  manner:    Secondly,   that  the 
breaking  of  the  bank  was  caused  by  the  neglect  of  th^ 
General  Commissioners  in  the  outfall  below  Horsley  Deeps; 
Thirdly,  that  the  injury  would  not  have  happened  if  the 
bank  had  been  sustained  or  properly  repaired.    A  verdict 
was  then  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  enter  the  verdict  for  them. 


Bovill,  in  the  present  Term,  obtained  a  rulis  nisi  accord- 
ingly ;  against  which 


Field  (with  whom  was  Macaulay)  shewed  cause  (a).— 
Upon  the  finding  of  the  jury  the  plaintiff  is  entitled  to 
retain   the   verdict.     The   damage   is   purely   consequen- 
tial on  the  defendants'  omission  to  do  that  which  they 
were  bound   to  do.     By  the  131st  section  of  the  Great 
Northern  Railway  Act,   1846  (9  &  10  Vict.  c.  Ixxi.)  the 
defendants  are  under  the  same  obligation  to  repair  this 
delph  as  was  imposed  on  the  Company  of  Proprietors  by 
the  10  Geo.  4,  c.  cxxiii.  s.  10.     It  therefore  became  the 
duty  of  the  defendants  to  keep  the  delph  in  such  a  state  as 
would  carry  off  the  water  which  might  flow  into  it,  and 
it  is  no  answer  that  the  delph  would  have  been  sufficient 
for  that  purpose  if  the  General  Commissioners   had  not 
neglected  their  duty  in  keeping  the  navigation  of  the  river 

(a)  Maj  25.    Before  PoUock^  C.  B.,  Martin^  B.,  BramweU^  B.,  tod 
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«f  the  dimensions  prescribed  by  the  52  Geo.  3^  c.  108,  s.  7.  1864. 

[Qiaimelli  B.,  referred  to  the  judgment  of  Blackburn^  J.,  hab^"'^ 

in  CSk  V.  Wise  (a).     The  legislature  has  imposed  on  the  <'• 

two  bodies  certain  duties,  and  has  conferred  on  each  a  cor-  Norturbw 

,.  --..1  »^,i  '  r   Railway  Co. 

RiatiTe  power  of  enforcmg  them.     By  the  19th  section  of 
the  52  Geo.  3,  c.   108,  if  the  Company  of  Proprietors 
neglect  to  repair  the  works  which  they  are  bound  to  repair, 
tlie  General  Commissioners  may,  after  notice,  repair  them 
It  the  cost  of  the  Company  of  Proprietors ;  and,  by  the 
20th  section,   if   the    General    Commissioners   neglect  to 
preserve  the  river  of  the  depth   of  five  feet,  the  Com- 
pany of  Proprietors  may  restore  the  navigation  at  the  cost 
of  the  General  Commissioners.     By  the  136th  section  of 
"The  Great  Northern  Railway  Act,  1846"  (9  &  10  Vict. 
c  lixL),  the  defendants  have  the  same  remedies  and  actions 
against  the  General  Commissioners  as  the  Company  of 
Proprietors  had  under  the  52  Geo.  3,  c.  108,  and  10  Geo.  4, 
c  cxiiii.    Although  the  injury  would  not  have  happened 
without  the  wrongful  act  of  the  General  Commissioners,  it 
was  in  fact  caused  by  the   default  of  the  defendants  in 
neglecting  to  enforce  their  power   of  restoring  the  navi- 
gation.   The  Company  of  Proprietors,  having  formed  the 
^Iph  and  brought  the  water  there  for  their  own  purposes, 
it  common  law  a  duty  was  cast  upon  them  to  keep  it  in 
auch  repair  that  no  mischief  could  result  from  it ;   Tenant 
^'Goldwm  (&);   and  the  defendants  are   now  under  the 
aame  obligation.    The  plaintiff  could  not  maintain  an  action 
igainst  the  Greneral  Commissioners,  because  the  immediate 
<!iQ8e  of  the  damage  was  the  insufficiency  of  the  banks  of 
the  delph  to  hold  the  water. 

£om?7(with  whom  was  Boden  and  Beasley)^  in  support 
of  the  rule. — The  declaration  is  not  framed  on  any  common 
™  liability,   but  upon   statutes  having   for   their  object 
(a)  83  L.  J.,  Q.  B.  281.  {h)  1  Salk.  360. 
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1864.  drainage  of  land.     The  defendants  were  under  no  obliga- 

_y"^^^  tion  to  bring  the  water  there.    It  formerly  flowed  over  the 
Habrisoh 

*.  plaintiff's  land,  and  if  the  delph  had  not  been  constructed, 

NoRTHXRN  would  Still  have  done  so.     [Bramwelly  B.— The  defendants 


lUlLWAT  Co. 


are  in  the  same  position  as  the  Company  of  Proprietors  of 
the  Witham  Navigation,  who,  for  their  own  profit,  and  as 
part  of  their  bai^ain  with  the  public,  undertook  to  make 
and  maintain  the  delph.]    The  defendants  have  maintained 
a  navigable  channel  of  "  five  feet  in  depth  and  of  sufficient 
width''  for  the  purposes  of  the  navigation,  as  required  by 
the  136th  section  of  the  Great  Northern   Railway  Act, 
1846 ;  and  the  injury  has  not  arisen  from  any  breach  of 
duty  on  their  part,  but  from  the  wrongful  act  of  the  General 
Commissioners.     It  is  said  that,  under  the  136th  section, 
if  the  General  Commissioners  fail  in  their  duty  the  obliga- 
tion is  transferred  to  the  defendants,  but  that  section  does 
not  apply  to  this  case,  because  the  plaintiff  has  not  pro- 
ceeded upon  it.   By  the  52  Geo.  3,  c.  108,  s.  7,  the  General 
Commissioners  are  bound  to  maintain  the  navigation   of 
the  river  Witham  of  certain  dimensions,  and  the  plaintiff 
should  have  sued  them  for  their  breach  of  duty  in  that 
respect.     The  20th  section  of  the  52  Geo.  3,  c.  108,  does 
not  apply,  because  the  river  Witham  has  been  maintained 
of  the  depth  of  five  feet ;  and  the  mischief  has  resulted  firom 
the  neglect  of  the  General  Commissioners  to  maintain  the 
river  of  the  width  required  by  the  7th  section  of  the  52 
Geo.  3,   c.   108.     The  defendants   have   maintained   the 
delph,  as  the  Company  of  Proprietors  were  required  to  do 
by  the  10  Geo.  4,  c.  cxxiii. ;  and  its  bank  would  not  have 
burst  but  for  the  extreme  pressure  put   upon  it  by  the 
wrongful  act  of  the  General  Commissioners.     Suppose  an 
act  of  parliament  required  that  every  wall  should  be  built 
a  brick  and  a  half  thick,  and  a  person  built  a  wall  perfectly 
safe  but  only  one  brick  thick,  and  another  person  purposely 
drove  against  it  with  a  heavily  laden  waggon,  whereby  it 
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was  thiovm  down  and  a  passenger  injured ;  if  a  jury  found        1864. 
tbat  the  same  damage  would  have  arisen  if  the  wall  had     ,^^^^'^^ 
been  built  a  brick  and  a  half  thick,  that  would  not  be  v. 

Great 

damage  resulting  from  the  wall  being  too  thin,  but  from     Nobtuerit 

tb  wrongful  act  of  driving  against  it.     So,  here,  the  imme* 

diate  cause  of  the  damage  was  the  wrongful  act  of  the 

General  Commissioners,  which  occasioned  the  water  in  the 

delph  to  be  penned  bacL — He  referred  to  Bartlett  v. 

Baker  {fl). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case,  the  defendants,  for  their 
own  profit,  as  owners  of  a  navigation,  have  undertaken  the 
bortben  of  maintaining  a  delph  or  cut  for  the  carrying  off 
of  certain  water.  This  they  have  maintained  in  an  im- 
P^r  manner,  that  is  to  say  improper  in  the  sense  that 
the  banks  of  it  were  not  sufficient  to  resist  the  water  they 
^I'vi/ contain,  such  insufficiency  being  owing  to  bad  con- 
struction. It  was  not  shewn  they  were  insufficient  to  hold 
^  water  that  would  come  there  without  that  wrongful  act 
of  otherg  which  I  am  about  to  mention^  but  they  were  in« 

Mifficient  in  relation  thereto.     The  outlet  of  the  delph  was 

• 

10  a  certain  channel,  the  Commissioners  for  the  manage- 
B^t  of  which  were  bound  to  keep  it  of  certain  dimensions, 
^y  did  not;  and,  by  reason  thereof,  as  found  by  the 
]°7t  the  water  in  the  delph  was  penned  back ;  possibly 
*^en  water  flowed  from  below  into  it.  It,  consequently, 
'^  io  the  delph,  and,  owing  to  its  rising  and  to  the  defec- 

• 

tire  construction  of  the  banks,  one  of  them  gave  way,  and 
^  phuDtiff's  land  was  inundated  and  damaged.  The  jury 
^cr  found  that,  but  for  this  wrongful  conduct  of  the 
Commiasioners,  the  mischief  would  not  have  happened. 
*oe  defect,  however,  of  the  channel  in  which  the  delph  had 

(a)  Anth,  p.  153. 
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its  outlet  was  not  of  recent  occurrence,  but  of  long  standing ; 
and  on  former  occasions  the  water  had^  by  the  same  cause, 
f.  been  penned  up  and  rose  in  the  delph.     Further,  there  was 

(jRKAT 

oKTiiERN  nothing  in  the  weather  of  so  extraordinary  a  character  that 
the  defendants  were  not  bound  to  anticipate  it.  The  storm, 
though  unusual  and  extraordinary  in  a  sense,  yet  as  happen- 
ing once  in  a  year  or  few  years  was  not  unusual. 

It  was  argued  for  the  plaintiff  that  the  defendants  were 
insurers,  that  is,  that  they  for  their  purposes  had  the  delph 
and  brought  the  water  there,  and  were  bound  to  restrain  it. 
It  is  not  necessary  to  decide  this,  as  we  think  they  are  liable 
on  other  grounds.    They  are  bound  to  maintain  a  sufficient 
cut  or  delph.     The  sufficiency  of  a  cut  depends  on    its 
depth,  width,  fall  and  outlet,  as  compared  with  the  water 
likely  to  be  in  it     Now  in  this  case  the  cut  was  not  suffi- 
cient to  hold  the  water  likely  to  be  in  it  owing  to  the 
condition  of  its  outlet.     If  no  one  was  under  any  obligation 
in  relation  to  that  outlet  it  is  clear  the  cut  was  insufficient^ 
and  that  the  defendants  would  be  responsible.     Are  they 
less  so  because  there  is  an  obligation  in  others  as  to  the 
oudet  which  is  not  {performed  ?     We  think  not.     It  is  not 
the  case  of  a  sudden  wrong  done  by  others  in  stopping  np 
the  outlet.      It  is  a  permanent,  long  continuing  state  of 
things,  which  it  was  the  duty  of  the  defendants  to  obviate 
or  guard  against.     Suppose  A.   has  a  drain  through  the 
lands  of  B.  and  C,  and  C  stops  up  the  inlet  into  his  land 
from  B.^s,  and  A.,  nevertheless  knowing  this,  pours  water 
in  the  drain  and  damages  B.,  surely  A.  is  liable  to  B.     The 
present  case  may  be  tested  thus.    Suppose  this  plaintiff  sued 
the  General  Commissioners  for  this  damage,  could  they  not 
truly  say  they  bad  not  caused  it  ?     We  think  they  could. 
They  would  say  the  proximate  and  immediate  cause  was 
the  defective  bank — and  it  was  so;  and  so  the  defendants 
are  liable,  and  their  nile  must  be  discharged. 

Rule  discharged. 
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The  Attornsy  General  v.  Lord  Lilford.  JuneS, 

N  FORMATION  in  equity  by  the  Attorney  General  (so  In  September. 
r  as  material)  as  follows : —  &ther  of  the 

_      rF»i  •  defendant, 

!•  The  object  of  this  information  is  to  obtain  payment  became  bene- 
duty  claimed  on  behalf  of  the  Crown  in  respect  of  the  toceitalnreal 
of  the  defendant's  late  father,  Thomas  Atherton,  ^"^rj^"  u 
Lilford,  deceased,  in  the  real  property  comprised  in  the  j^j^^em- 
iD  and  aettlement  hereinafter  respectively  stated.    The  de-  ^^  ®^  ^^ , 

_  ^  ,  aameyearhe 

^t-udant  is  now  tenant  for  life  in  possession  of  this  property  executed  a 

.  ,  disentailing 

r  his  said  late  father's  will.    The  question  for  considera*  deed  and 

SoQ  is,  whether,  upon  the  death  of  the  late  Lord  Lilford,  the  property  to 

Qty  upon  his  succession  ceased  to  be  payable,  or  whether  nTdied  in 

t  is  a  continuing  charge  upon  the  real  property  in  respect  ^^^ '^ny  of 

which  it  is  claimed,  and  which  is  now  in  the  possession  ^®  ^^^^  ^V^' 

'  *^  yearly  instal- 

the  defendant.  menu  of  suc- 

cession duty 

2.  Peter  Legh,  late  of  Lyme,  in  the  county  of  Chester,  became  due, 

bavins  by 

aire  (hereinafter  referred  to  as  the  testator),,  by  will,  his  will  be- 

-^Ated  the  9th  day  of  October,  1787,  and  duly  executed  and  plJ^erty  to 

ested,  devised  all  his  manors  or  lordships,  or  reputed  f^^  lif^^"     ^ 
ors  or  lordships,  of  Bratberton,  otherwise  Bretherton,      ?*^'  *^*^ 

*^  '  'nail,  was  com- 

Tarlton.  in  the  county  of  Lancaster,  with  their  appur-  p«tent  to  dis- 
pose by  will 

ces,  and  all  his  messuages,  tenements,  lands,  rents,  of  a  continu- 
ing interest  in 

^^^tiu  hereditaments  in  Bratberton,  otherwise  Bretherton,  and  such  property, 

^I'lriton  aforesaid,  or  either  of  them,  late  the  estates  of  section  of  The 

Henrietta  Maria  Legh  his  late  mother,  with  their  appur-  d^^aX 

Penances,  unto  Legh  Master,  Esquire,  the  Reverend  Legh  J^ents  ^' 

Joskin  and  Richard  Orford,  gentleman,  their  executors,  unpaid  at  his 

'   ^  '  '  death  were 

administrators  and  assigns,  for  the  term  of  500  years,  upon  &  continuing 

.f  *         charge  on 

such  interest* 
^pmble  by  the  defendant  aa  owner  of  it  for  the  time  being.— Per  Martin,  B.,  Bramw^, 
Aaiid  Oafuiefi;  B. ;  diwMitiente  PoUock,  C.  B. 

^U  U1. — H.  Ac.  R  EXCH. 
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18G1.        the  trusts  therein  mentioned,  and  subject  thereto,  and  to 
^^^^^       the  trusts  thereof,  the  testator  devised  the  said  heredita- 

Attornet 

(iKNERAL  ments  to  his  grandson  George  Anthony  Keck,  youngest 
l.oKD  son  of  his  daughter  Elizabeth  Keck,  during  his  life,  with  a 
limitation  to  a  trustee  during  the  life  of  the  said  George 
Anthony  Keck  to  preserve  the  contingent  remainders,  with 
remainder  to  the  first  and  every  other  son  of  the  said 
George  Anthony  Keck  successively^  according  to  seniority 
in  tail  male  (and  after  several  intervening  limitations  which 
determined  in  the  lifetime  of  George  Anthony  Keck),  with 
remainder  to  the  testator's  granddaughter  Henrietta  Ather- 
ton  during  her  life,  with  a  limitation  to  a  trustee  during 
her  life,  to  preserve  the  contingent  remainders,  with  remain- 
der to  the  first  son  of  his  said  granddaughter,  Henrietta 
Atherton,  in  tail  male,  with  remainders  over. 

3.  By  a  codicil,  dated  the  28th  day  of  May,  1791,  the 
testator  revoked  the  devise  bv  his  said  will  of  the  said 
premises  in  Bratherton,  otherwise  Bretherton,  and  Tarlton, 
and  therebv  devised  all  the  said  hereditaments  unto  his 
sister  Ann  I.egh,  her  heirs  and  assigns,  for  ever. 

4.  The  testator  died  on  the  20th  day  of  May,  1792,  ^Se 
without  having  revoked  or  altered  his  said  will,  except  so  oe  & 
far  as  the  same  was  altered  by  the  said  codicil,  and  withoat  ^kj^u 
having  revoked  or  altered  the  said  codicil. 

5.  By  indentures  of  lease  and  release  (herein  referred  to  o^  (o 
as  *Mhe  settlement,**)  dated  respectively  the  13th  and  14th             mJj  tb 
days  of  July,  1792,  and  made  between  the  said  Ann  Legh 
(spiusterX  of  the  one  part,  and  the  said  L^h  Master  and 
Legh  Hoskins  Master,  of  the  other  part,  the  said  Ann          Mxmiti 
l^egh  conveyed  unto  the  said  Legh  Master  and  Legh  Hoa*         ^^M9. 
kins  Master,  and  their  heixs,  the  said  several  manors  or       -voor 
K>rvL$hips»  or  rvputed  manors  or  lordships,  of  Bratherton, 
otherwise  Bretherton,  and  Tarlton,  and  all  the  messuages, 
tenements^  laiuls^  rents  and  hereditaments  which,  in  and 


I 
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bj  die  said  codicil,  were  devised  unto  the  said  Ann  Legh 
^ud  her  heirs,  aa  hereinbefore  stated,  with  their  appurte- 
^rmeen^  to  hold  the  same  unto  the  said  Legh  Master  and 
-IH^h  Hoekina  Maater,  and  their  heirs,  to,  for,  and  upon 
'^he  like  oaea,  upon  the  same  trusts,  and  subject  to  the  like 
"Senn  of  yearsb  charge^l,  and  penalties  as  were  mentioned 
flod  contained  in  the  said  will,  and  for  the  purposes  therein 
'■Bentioned,  or  aoch  part  and  so  many  of  the  said  trusts  as 
^ere  still  existing  and  capable  of  taking  effect 

6.  George  Anthony  Keck,  the  first  tenant  for  life  under 
the  said  will,  died  on  the  4th  day  of  September,  1860, 
"vithoiit  isaue. 

(The  case  then  stated  the  deaths  of  three  other  tenants 
for  life  under  the  above  mentioned  intervening  limitations.) 
10,  The  testator's  granddaughter,  Henrietta  Atherton,  in 
tbeyear  1797,  intermarried  with  the  Honourable  Thomas 
Fowji^  who  afterwards  became  Lord  Lilford,  and  she  died 
OB  the  11th  day  of  August,  1820,  and  the  defendant's  late 
bther,  Thomas  Atherton,  Lord  Lilford,  was  the  first  son  of 
^marriage. 

n.  Upon  the  death  of  the  said  George  Anthony  Keck, 
ft  the  month  of  September,  1860  (being  after  the  time 
appointed  for  the  commencement  of  **  The  Succession  Duty 
Act,  1853,")  the  said  Thomas  Atherton,  Lord  Lilford,  by 
'^B^ion  of  the  dispositions  made  by  the  before  stated  will 
^  settlement,  became  beneficially  entitled  to  the  real 
fioperty  compriaed  therein,  as  tenant  in  tail  male  in  poa- 
'^>ROQ ;  and  he  became  chargeable  with  succession  duty  in 
'^ipect  of  the  property  to  which  he  became  entitled  under 
^8aid  will,  at  the  rate  of  1/.  per  cent.,  and  in  respect  of 
^  property  to  which  he  became  entitled  under  the  said 
'^ttlement  at  the  rate  of  3/.  per  cent. 

12.  By  an  indenture,  dated  the  5th  day  of  November, 
IMO,  and  made  between  the  said  Thomas  Atherton,  lx>rd 
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Lilfordy  of  the  one  part,  and  Henry  Goodford,  Esquire,  dl 
the  other  part  (and  which  was  duly  enrolled  in  Chancery 
pursuant  to  the  Act  for  the  Abolition  of  Fines  and  Reco- 
veries)^  after  reciting  the  said  will  and  settlement,  and 
otherwise  as  or  to  the  effect  hereinbefore  stated:  It  is 
witnessed  that  in  order  to  defeat  the  estate  in  tail  male  of 
the  said  Thomas  Atherton,  Lord  Lilford,  in  the  manors 
and  other  hereditaments  thereinafler  referred  to,  and  all 
estates,  rights,  interests  and  powers  to  take  effect  after  the 
determination  or  in  defeazance  of  such  estate  in  tail  male, 
and  to  limit  the  inheritance  thereof  to  the  use  of  the  said 
Thomas  Atherton,  Lord  Lilford,  in  fee  simple,  he  the  said 
Thomas  Atherton,  Lord  Lilford,  did  thereby  grant  and 
confirm  unto  the  said  Henry  Goodford  and  his  heirs  all 
and  singular  the  said  several  manors  or  lordships,  or  reputed 
manors  or  lordships,  of  Bratherton,  otherwise  Bretherton, 
and  Tarlton,  and  all  and  every  the  messuages,  tenements, 
lands,  rents  and  hereditaments,  which  in  and  by  the  said 
thereinbefore  mentioned  codicil  were  devised  to  the  said 
Ann  Legh  as  aforesaid,  and  all  other,  if  any,  the  manors, 
messuages,  tithes,  cottages,  lands,  and  other  hereditaments, 
of  which  the  said  Thomas  Athorton,  Lord  Lilford,  was 
tenant  in  tail  male,  by  virtue  of  the  said  thereinbefore 
mentioned  indenture  and  will  or  either  of  them,  together 
with  all  their  rights,  members  and  appurtenances,  and  all 
the  estate,  right,  title^  possibility,  claim,  and  demand,  at 
law  and  in  equity,  of  him  the  said  Thomas  Atherton,  Lord 
Lilford,  in,  to,  and  upon  the  same  hereditaments  and  pre- 
mises :  To  have  and  to  hold  the  said  manors  or  lordships, 
messuages,  lands,  hereditaments,  and  all  other  the  premises 
thereinbefore  expressed  to  be  thereby  granted  unto  the 
said  Henry  Goodford  and  his  heirs,  to  the  use  of  the  said 
Thomas  Atherton,  Lord  Lilford,  his  heirs  and  assigns,  for 
ever. 
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13.  The  said  Thomas  Atberton,  Lord  Lilford,  died  oo 
the  15th  day  of  March^  I86I9  being  competent  to  dispose 
by  will  of  a  continuing  interest  in  the  property  to  which 
he  succeeded  upon  the  death  of  the  said  George  Anthony 
Keck  as  before  stated,  and  having  in  fact  by  will  dated  the 
24th  day  of  Februarj^  I84I9  devised  all  the  manors,  lands, 
tenements  and  hereditaments  in  the  counties  of  Northamp- 
ton and  Lancaster,  or  elsewhere  in  Great  Britian^  of  or  to 
which  he  was  seized  or  entitled  in  fee  simple  in  possession, 
reversion,  or  remainder,  and  the  appurtenances  thereof,  to 
the  use  of  his  eldest  son  the  above  named  defendant,  and 
Lis  assigns,  during  his  life,  with  limitations  over  ;  and  the 
defendant  is  now  in  possession  of  the  said  property  by 
virtue  of  such  will. 

14.  The  said  Thomas  Atherton,  Lord  Lilford,  died  before 
any  one  of  the  eight  half-yearly  instalments  of  duty  payable 
in  respect  of  his  succession  had  become  due,  and  in  answer 
to  applications  made  to  his  son  and  successor,  the  above 
named  defendant,  for  payment  of  such  of  the  said  instal- 
ments as  have  or  would  have  since  become  due,  the  defend* 
ant  declines  to  pay  the  same,  or  any  part  thereof,  alleging 
that  upon  the  death  of  his  father,  the  said  Thomas  Ather- 
ton^ Lord  Lilford,  all  of  the  said  instalments  ceased  to  be 
payable ;  whereas  the  Attorney  General  insists  that  all  the 
>aid  instalments  are  a  continuing  charge  on  the  property 
^  respect  of  which  the  same  are  claimed,  and  that  such 
Instalments  are  payable  by  the  defendant  as  the  owner  for 
d^  time  being  of  such  property. 

The  information  prayed  (inter  alia)  that  it  might  be 
declared  that  the  defendant's  late  father  Thomas  Atherton, 
Ix>rd  Lilford,  was  chai]geable  with  succession  duty  in 
I'espect  of  the  real  property  to  which,  upon  the  death 
of  the  said  Geoi^  Anthony  Keck,  he  became  benefi- 
^ly  entitled  in  possession  by  reason  of  the  dispositions 
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made  bj  the  hereinbefore  stated  will  and  settlement  respect- 
ively. And  that  it  might  be  farther  declared  that  sach 
duty  did  not  cease  to  be  payable  upon  his  death,  bat  that 
the  same  is  a  continuing  charge  on  his  interest  in  the  real 
property  in  respect  whereof  the  same  is  payable ;  and  that 
the  defendant,  as  the  owner  for  ihm  time  being  of  socfa 
interest,  is  liable  to  pay  the  same. 

The  defendant,  by  his  answer,  admitted  the  above  fiicts. 


The  Attorney  Generaly  The  Solicitor  General^  Locke  and 
Hanson  argued  for  the  Crown  (June  6).— The  question  is, 
whether,  if  a  tenant  in  tail  liable  to  succession  duty  bare 
the  entail,  and,  having  by  his  will  disposed  of  the  fee, 
dies  before  the  instalments  of  duty  become  due,  the  doty 
ceases  or  is  a  continuing  charge  on  the  property,  payable 
by  the  owner  for  the  time  being.     That  depends  on  the 
construction  of  the  21st  and  42nd  sections  of  ''The  Sac- 
cession  Duty  Act,  1863"  (16  &  17  Vict  c  51).     The  42nd 
section  provides  that  **  the  duty  imposed  by  this  Act  shall 
be  a  first  charge  on  the  interest  of  the  successor,  and  of  all 
persons  claiming  in  his  right,  in  all  the  real  property  in  re- 
spect whereof  such  duty  shall  be  assessed."     So  that  if  a  suc- 
cessor dies,  leaving  by  will  a  continuing  interest  in  bis 
property,  the  succession  duty  unpaid  by  him  remains  a 
charge  upon  the  interest  taken  under  him.     If  that  section 
had  stood  alone  the   matter  would  have  been  free  from 
doubt.      The   21st   section,   which   defines   the   mode   of 
valuing  the  interest  of  a  successor,  and  requires  the  duty 
to  be  paid  by  certain  instalments,  provides  *'  that  if  the 
successor  shall  die  before  all  such  instalments  shall  have 
become  due,  then  any  instalments  not  due  at  his  decease 
shall  cease  to  be  payable,  except  in  the  case  of  a  successor 
who  shall  have  been  competent  to  dispose  by  will  of  a  cox- 
tinning  interest  in  such  property^  in  which  case  the  instal- 
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oieDts  uDpaid  at  his  death  shall  be  a  continuiDg  charge  on 
SDchioCeiestyin  exoneration  of  his  other  property,  and  shall 
be  pajraUe  by  the  owner  for  the  time  being  of  such  interest." 
This  legishtion  is  in  conformity  with  the  general  ana* 
logy  of  the  law.     If  a  tenant  in  tail  dies  without  barring 
the  entail,  the  remainder-man  does  not  coroe  in  under 
bioDi  bat  by  title  paramount*  and  consequently  takes  the 
estate  free  from  the  judgment  debts  of  the  tenant  in  tail ; 
bot  if  the  tenaut  in  tail  bars  the  entail  and  disposes  of 
tbe  fee  by  will,   his  judgmet    debts    become  a  charge 
upon  the  estate*      The   principle   to    be  collected  from 
the  lOth  and  42nd  sections  is,  that  duty  is  chargeable 
upoQ  the  whole  interest  of  the  successor  and  of  every 
ooe  churning    imder  him;    but    if    the   successor    dies 
without  leaving   any    continumg   interest,    the  property 
is  not  bound  in  the  hands  of  a  person  who  does  not  take 
onderhiro.     The  i^ords  in  the  21st  section,  ^*if  the  sue- 
oeaaorahall  die  before  all  such  instalments  shall  have  become 
daP|"  relate  to  the  time  of  his  death,  and  if  at  that  time 
107  instalments  are  not  due,  they  cease  to  be  payable, 
QolesB  he  shall  then  be  competent  to  dispose  by  will  of  a 
coQtmaing  interest  in  tbe  property.     This  point  was  in 
nne  measure  anticipated  by  the  counsel  for  the  Crown  in 
Th  Attorney  General  v.  Halktt  (a),  where  it  was  held  that 
tbe  words  ''competent  to  dispose  by  wiir^  had  reference 
to  the  interest  in  the  property,  and  not  to  the  personal 
oftdxj.    There  Pellock,  C.  B.,  said  that,  ''  assuming  the 
nccesBor  was  capable  of  making  a  will,  and  competent  to 
dispose  of  a  continuing  interest,  that  portion  of  the  duty 
wUdi  is  unpaid  at  his  death  was  intended  to  be  charged  on 
tbe  interest  which  passed  to  the  person  next  in  succession." 
-They  also  referred  to  1  &  2  Vict.  c.  110,  ss.  11,  13. 
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tion  is,  whether  the  words  in  the  2l8t  section,  ^a  successor 
who  shall  have  been  competent  to  dispose  by  will,**  mean 
competent  at  the  time  of  his  death  or  at  the  time  of  his 
succession.     If  the  words  mean  '*  competent  to  dispose  by 
will  at  the  time  of  his  death/  it  will  follow  that,  where  a 
tenant  in  tail  acquires  the  remainder  either  by  purchase  or 
gift,  the  instalments  of  duty  not  due  at  his  death  will  be 
a  continuing  charge  on  the  estate.     Such  a  consequence 
could  never  have  been  contemplated.     All  difficulty  is  re- 
moved by  construing  the  words,  **  competent  to  dispose  by 
will  at  the  time  of  his  succession,^     [Pollock,  C.  B. — It  is 
conceded  that  a  tenant  in  tail,  who  might  at  any  moment 
convert  his  estate  tail  into  a  fee,  but  dies  without  executing 
a  disentailing  deed,  does  not  pay  duty  on  the  whole  benefit 
which  he  received.     Suppose  an  estate  is  bequeathed  to  A. 
for  life  with  power  to  dispose  of  the  fee  by  his  will]     If  he 
executed  the  power,  the  case  would  be  within  the  4th  sec- 
tion.    [Bramwell,  B. — Suppose  a  devise  to  A.  for  life,  with 
remainder  in  fee  to  B.  his  eldest  son,  and  the  father  buys 
his  son's  estate  and  bequeaths  it  to  him,  and  dies  before  any 
instalments  on  his  succession  are  due;  according  to  the 
argument  for  the   Crown  the  son  would  be  liable  to  pay 
two  succession  duties,  whereas  if  his  father  had  not  bought 
bis  estate  and  left  it  to  him,  he  would  only  have  been 
chai^eable  with  one  duty.    Again,  suppose  a  successor  to  an 
estate  in  fee  simple,  before  any  instalments  became  due, 
settled  the  estate  on  himself  for  life,  with  remainder  to  his 
son  in  fee,  and  then  died,  would  the  Crown  admit  that  he 
was  not  competent  to  dispose  by  will  of  a  continuing  interest 
in  the  property  ?]     No  doubt  if  the  21  st  section  be  thus 
read,  **  a  successor  who  shall  at  the  time  of  his  death  have 
been  competent  to  dispose  by  will  of  a  continuing  interest 
in  such  property,"  it  will  follow  that  if  a  tenant  for  life 
acquires  the  fee  and  dies,  the  unpaid  instalments  will  be  a 
continuing  chaige  on  the  property,  but  if  a  tenant  in  fee 
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lettla  OD  himself  an  estate  for  life  only,  instalments  not  doe 
at  his  death  will  cease  to  be  payable.     The  42nd  section 
throws  little  light  on  the  subject ;  but  its  meaning  is  that 
the  datj  shall  be  a  first  charge  on  the  interest  which  the 
luooessor  acquires  by  the  succession.     The  words  in  the 
2l8t  section,  '*  continuing  interest  in  such  property,"  have 
nierence  to  "  the  interest  of  every  successor,"  mentioned  in 
the  commencement  of  the  section.     It  is  evident  that  the 
daty  is  chargeable  on  that  interest  which  a  successor  takes 
bj  way  of  succession,  without  regard  to  any  subsequent  en- 
laigement  of  the  interest  by  purchase  or  otherwise ;  because 
the  6iit  instalment  is  to  be  paid  within  twelve  months  after 
the  SQccessor  has  become  entitled  to  the  beneficial  enjoy- 
ment of  the  property.    That  is  rendered  manifest  by  the 
Ctte  of  a  succession  to  an  estate  for  years,  for  there  the 
^iy  would  be  assessed  on  the  term  only.     [Martin^  B. — 
''^word  ''property"  throughout  that  section  means  the 
^Qs.   For  a  long  period  the  policy  of  the  legislature,  in 
^  imposition  of  duty  under  the  revenue  laws,  has  been  to 
.   ^ke  the  duty  a  burthen  on  the  subject-matter  charged, 
'^^ring  that  in  mind,  is  not  the  meaning  of  the  21st  sec- 
^On  this: — the  duty  is  imposed  on  something  of  value,  but 
l^^marily  without  regard  to  the  interest  or  estate ;  then 
^^e  Act  says  that  if  the  duty  is  imposed  in  respect  of 
^    life  estate  and  the  tenant  for  life   dies  before  all    the 
^^^stalments  become  due,  they  shall  cease  to  be  payable. 
"^^^0  comes  an  exception ;  **  in  the  case  of  a  successor'* 
v%liat  is  the  debtor  in  fact)  ''who  shall  have  been  com- 
Y^^tent  to  dispose  by  will  of  a  continuing  interest  in  such 
'^nroperty;*' and  inasmuch  as  he  has  the  absolute  controul 
^^^er  it,  if  he  dies  without  making  a  will  it  descends  to  his 
^^,  if  he  disposes  of  it  by  will  the  devisee  takes  it,  charged 
^th  the  payment  of  the  instalments  unpaid  at  the  death  of 
^^  «Dcce8K>r.]     If  so,  the  defendant  would  be  chargeable 


1864. 
Attobhkt 

GEHKRJkL 

V 

LOED 

LiLroaDi» 


EXCHEQUEB   REPORTS. 


1864. 
IrroEXET 

'JE5ERAL 

•  • 

LOED 
LiLfOED. 


with  two  duties,  one  on  bis  own  succession,  the  other  on 
the  succession  of  his  father.     [Martin,  B. — He  takes  the 
estate  charged  with  a  debt  which  his  father  was  liable  to  pay. 
It  is  the  same  as  if  his  father  bad  mortgaged  the  estate. 
Pollock,  C.  B. — Succession  duty  is  not  a  tax  on  the  value 
of  the  property  devised  or  inherited,  as  legacy  or  probate 
duty  is,  but  a  tax  on  the  annual  enjoyment  conferred.    The 
amount  of  duty  is  the  same  upon  a  succession  to  an  estate 
for  life  and  an  estate  in  fee  simple ;  but  as  the  duty  is  pay- 
able by  instalments,  a  tenant  for  life  only  pays  provided  he 
lives  until  the  instalments  are  due ;  but  in  the  case  of  a  fee 
simple  the  duty  is  a  debt  absolute,  whether  the  successor 
lives  or  not.     Then  suppose  a  tenant  for  life  acquires  the 
remainder  by  devise,  does  that  which  was  a  debt  depending 
on  the  contingency  of  his  life  become  a  debt  absolute  in 
consequence  of  the  act  of  some  other  person  ?]     Under  the 
construction  contended  for  on  the  part  of  the  Crown  the 
same  property  might  be  charged  with   three  duties ;  for 
instance,  if  a  successor  to  an  estate  ibr  years  afterwards 
acquired  an  estate  for  life,  and  then  the  remainder  in  fee 
was  bequeathed  to  him. 


The  Attorney  Gtneral  replied. 


Cur.  adv.  vult. 


The  learned  Judges 
foUowin|t  judgneots  wer 


rrm.  R— ^The  judgment  whidi  I  am  about  to  deliver 

«f  WT  Uolher  ChtameU  and  myselE 

StyifmUc^  1$6<>|  the  late  Lord  Lilford  became  entitled 

HWMi  inlMii  in  pcwretioD  to  certain  real  property,  and 

tlMi||Hibfe  to  succession  duty.    In  November  of 

Y«^»  W  emcmcd  a  disentailing  deed,  and  limited 
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lie  property  to  biiDself  m  fee.  He  died  id  March,  1861, 
ifing  by  his  will  devised  the  property  to  the  defendant 
HN*  life,  who  is  now  in  possession  of  it.  At  the  time  of 
is  death,  none  of  the  eight  half-yearly  instalments  of  duty 
lyable  in  respect  of  his  succession  duty  had  become  pay- 
^able.  The  defendant  has  refused  to  pay  them,  and  this 
"Snformation  has  been  brought  to  compel  payment,  the 
J^ttomey  General  insisthig  that  they  were  a  continuing 
^large  on  the  testator's  interest  at  the  time  of  his  deaths 
Msd.  payable  by  the  defendant  as  owner  for  the  time 
1>eiiig  of  such  interest.  .We  think  the  Attorney  General 
3b  entitled  to  judgment. 

The  question  depends  upon  the  true  construction  of  the 
Ist  section  of  the  Succession  Duty  Act,  16  &  17  Vict.  c.  51. 
J  the  42nd  section  the  duty  is  declared  to  be  a  first  charge 
^m  the  interest  of  the  successor  and  of  all  persons  claiming  ift 
And  by  the  2  Ist  section,  the  interest  of  the  sacce»- 
in  real  property  shall  be  considered  to  be  the  value  of  an 
^nnaity  equal  to  the  annual  value  of  such  property,  to  be 
haloed  according  to  the  table  in  the  schedule,  and  the  duty 
chargeable  thereon  (that  is  on  the  interest  of  the  successor) 
*ball  be  paid  by  eight  half-yearly  instalments,  but  there  is  a 
^fironso  that,  if  the  successor  shall  die  before  the  instalmentB 
^11  become  due,  the  instalments  not  due  at  his  decease 
<hall  cease  to  be  payable  except  in  the  case  of  a  successor 
who  shall  have  been  competent  to  dispose  by  will  <^  a  con- 
tbaing  interest  in  such  property.     The  word  property  in 
die  sectioD  means  the  thing,  that  is,  the  land  or  heredita- 
iBeats  in  respect  of  which  the  duty  is  chained.  This  is  clear 
aiwdl  from  the  21st  section  itself  as  the  interpretation 
daose,  and  not  only  was  the  late  Lord  Lilford  competeivt 
toditpoae  by  will  of  a  continuing  interest  in  the  property,  but 
he  actoally  did  so,  and  the  defendant  was  the  object  of  his 
homity.    We  think   that  this  brings  the  case  within  the 
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exception  engrafted  on  the  proviso^  and  the  consequence 
follows  as  declared  in  the  section,  viz.,  ''that  the  instal* 
ments  unpaid  at  his  death  were  and  are  a  continuing  cbai^ge 
upon  his  interest,  and  are  payable  by  the  defendant,  who* 
for  the  time  being,  is  the  owner  of  such  interest. 

It  was  argued  that  the  defendant  was  by  such  construction 
compelled  to  pay  two  succession  duties,  one  his  own,  the  other 
the  testators.  This  is  a  fallacy,  he  is  liable  of  course  to  pay  bis 
own  succession  duty,  properly  so  called,  but  what  he  is  now 
required  to  pay  is  a  charge  or  debt  of  a  testator  who  was 
the  owner  in  fee  simple  of  the  land  devised  to  him,  and  we 
think  that  not  merely  does  the  21st  section  of  the  statute 
impose  the  liability,  but  that  reason  and  good  sense  and  the 
spirit  of  the  Act  concur.  The  testator  was  liable  to  the 
duty.  Had  he  been  merely  tenant  for  life,  and  died  within 
the  four  years  the  instalments  unpaid  would  have  ceased  to 
be  payable,  but  he  was  owner  in  fee,  and  why  should  not 
his  fee  simple  interest  be  liable  to  his  debts?  Cases  were 
put  of  a  tenant  for  life  and  a  tenant  for  years  purchasing 
the  reversion  in  fee.  We  do  not  think  there  would  be  any 
very  great  difficulty  in  arriving  at  a  correct  conclusion  in 
such  cases,  but  for  the  present  it  is  sufiScient  to  say  that 
this  case  is  a  devise  by  will  by  an  owner  of  a  fee  simple 
acquired  by  his  own  act. 


Bramwell,  B. — In  this  case  it  is  clear  that,  but  for  the 
latter  part  of  section  21,  the  duty  claimed  would  be  due*— 
due  from  the  deceased  Lord  Lilford,  and  payable  at  least 
out  of  his  assets.  The  question  then  is,  if  that  part  of 
the  section  causes  it  not  to  be  due,  or,  if  doe,  not  a  chaige 
on  the  present  defendant,  or  the  estate  he  has  taken.  Now 
it  is  not  easy  to  understand  the  reason  of  the  enactment  in 
question.  The  statute  has  imposed  a  duty  on  successions, 
or  on  real  property  on  successions  to  it.     It  has  therefore 
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verjr  fairly  and  reasonably  taken  each  successor's  interest  to 
be  taxed  as  not  greater  than  a  life  interest,  because  on  his 
cjeath  there  is  another  taxable  succession.      If   land  is 
devised  to  A.  for  life,  on  his  death  it  is  subject  to  a  fresh 
soocessioQ  duty ;  so  it  is  if  it  is  devised  to  him  in  fee.   Then, 
to  Mimate  what  shall  be  paid,  the  value  of  his  interest  is 
taken  to  be  the  value  of  an  annuity  equal  to  the  annual 
value  of  the  property  for  his  life.     It  is  then  assessed  and 
fixiod  for  better  or  worse,  but  for  his  convenience  it  is 
made  payable  by  instalments.     This  being  the  principle 
OD  which  the  legislature  has  proceeded,  it  is  difficult  to  see 
why  the  successor  to  a  life  estate  is  relieved  from  unpaid 
instalments  if  he  dies  before  they  are  due,  but  not  so  the 
successor  to  a  fee.     Nor  is  it  easy  to  see   why,  if  either 
SQccessor  lives  four  years  and  a  half,  he  pays  all  the  instaU 
meats  without  return,  and  no  more  if  he  lives  fifty  years, 
bat  has  an  abatement  if  he  lives  under  four  and  a  half 
jeirs.     Further,   the  language  of   the  exception  to   the 
proviso  is  remarkable.     It  means,  I  suppose,  to  say,  first, 
that  the  instalments  shall  be  payable ;  secondly,  that  they 
shall  be  a  continuing  charge  on  the  successor's  interest ; 
thirdly,  that  his  other  property  is  to  be  exonerated ;  fourthly, 
that  the  owner  of  the  land  shall  pay  the  duty.     The  first 
is  enacted  by  implication  only ;  whether  the  last  proviso 
eiooerates  the  first  successor's  executors  may  be  a  question, 
or  if  it  makes  the  next  successor  liable  beyond  his  interest; 
so  what  would  be  comprehended  by  the  words  a  "continuing 
bterest"  may  be  doubtful.     However,  there  is  the  enact- 
ment, and  it  seems  to  me  clear  that  whatever  the  proviso 
may  free,  the  exception  to  that  proviso  makes  the  owner  of 
the  property  in  respect  of  which  the  succession  duty  was 
due,  liable  for  it,  at  least  to  the  extent  of  bis  interest^  when 
the  first  successor  *'  shall  have  been  competent  to  dispose 
hj  will  of  a  continuing  interest  in  such  property." 
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The  question  then  is,  ^as  the  defendant's  father  so  compe* 
tent  ?  I  agree  with  the  Attorney  General  that  this  particnkr 
case  roust  be  decided,  that  difficult  cases  may  be  suggested 
which  roust  be  met  as  they  arise.  Now  I  think  Lord  Lilford 
was  so  competent  In  fact  he  did  it.  He  did  dispose  by  will 
of  a  continuing  interest.  No  doubt  a  preliminary  step,  the 
disentailing  deed,  was  necessary ;  but  that  step  was  also  io 
his  competency,  depending  solely  on  bis  pleasure  whether 
or  no  it  should  be  taken.  In  Lord  Saltoun  v.  T%e  Advoeaie 
General {a\  Lord  Campbell  said,  and  justly,  that  this  statute 
being  applicable  to  the  whole  lungdom  the  technicalities 
of  the  laws  of  England  and  Scotland,  where  they  differed, 
must  be  disregarded,  and  the  language  of  the  I^islature 
must  be  taken  in  a  popular  sense.  And  can  it  be  doubted 
that  in  popular  language  Lord  Lilford  was  competent  to 
dispose  by  will  of  a  continuing  interest  in  this  property  ? 
Again,  in  L0ord  Braybroak's  Case,  the  House  of  Lords 
held  that  the  estate  tail,  though  technically  ended  upon  a 
resettlement  of  the  estates,  in  reality  for  the  purposes  of 
the  succession  duty  continues :  See  per  Lord  Kingsdown  (i)« 
and  see  Attorney  General  v.  Flayer  (e).  For  these  reasons^ 
and  on  these  authorities,  I  think  the  Crown  entitled  to 
judgment 


Pollock,  C.  B. — I  regret  very  much  that  I  am  unable 
to  come  to  the  same  conclusion  as  my  learned  brothers^ 
and  the  rather  because  the  claim  of  the  Crown  seems  very 
reasonable,  inasmuch  as  the  difference  between  an  estate 
tail  and  an  estate  in  fee  seems  to  be  (for  the  purpose  of  this 
question)  scarcely  more  than  technical  And  not  only  b 
the  claim  of  the  Crown  reasonable,  but  the  language  of 
the  2l8t  section  (upon  the  true  construction  of  which  the 

(a)  3  Macqueen,  671.  (b)  9  H.  L.  181. 

(c)  Id.  477. 
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judgment  of  the  Court  ought  to  depend),  certainly,  without 
doing  any  violence  to  it,  may  fairly  be  read  so  as  to  support 
tbeelaim. 

But  in  construing  the  21st  section  of  the  Act,  we  are 
bound  to  look,  not  merely  at  the  case  before  us,  but  at 
odiercaaes  which  may  arise,  and  (assuming  the  construction 
to  be  doubtful)  to  put  such  a  construction  as  will  be  uniform 
ttd  connstent  with  reference  to  all  the  cases  that  may  come 
before  us  for  decision. 

The  claim  of  the  Crown  is  in  amount  and  in  time  of 
payment  precisely  the  same  for  a  succession  to  an  estate  in 
fee  simple,  or  to  an  estate  tail,  or  an  estate  for  life,  and  pro- 
fided  they  all  live  according  to  the  expectation  of  life,  that 
b  (unless  the  tenant  in  tail  or  tenant  for  life  prematurely 
dies)  they  all  pay  exactly  the  same  succession  duty ;  the 
ooly  difference  between  ihem  is,  that  tenant  for  life  and 
tenant  in  tail  pay  the  instalments  only  which  come  due 
while  they  Hve.   But  in  the  event  of  the  death  of  the  tenant 
in  fee  before  all  the  instalments  are  paid,  (the  claim  upon 
whom  seems  to  have  been  considered  as  a  debt  due  to  the 
Crown  whether  he  lived  or  died),  the  unpaid  instalments  con- 
tinue to  be  a  charge  on  the  estate,  not  on  his  property  gent' 
^€9iUy^  but  on  his  interest  in  the  estate  which  gave  rise  to  the 
^aim  for  succession  duty.    The  difference  between  a  tenant 
^^  tail  and  a  tenant  in  fee  is  however  not  purely  technical. 
1?*he  tenant  in  tail  may,  by  executing  a  disentailing  deed, 
Acquire  the  fee  absolutely,  but  then  he  must  be  of  full  age. 
Or  be  cannot  execute  such  a  deed  at  all,  and  he  must  be  in 
t^oaseasion  long  enough  for  the  preparation  and  execution  of 
^be  deed;  and  supposing  him  to  have  executed  such  a  deed, 
aind  to  have  thereby  acquired  the  fee  and  become  compe- 
tent to  dispose  by  will  of  a  continuing  interest  in  the  pro- 
perty, is  he,  within  the  expression  of  the  2 1  st  section,  "  a 
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successor  who  shall  have  i^en  competent,"  &c«;  becaose  he 
has  undoubtedly  become  so. 

Now^  if  in  the  case  of  tenant  in  tail  (acquiring  the  fee  by 
executing  a  disentailing  deed)  we  read  the  words  of  the 
21st  section  as  if  they  had  been,  *' shall  have  been  compe- 
tent or  shall  have  become  competent^'  in  other  words  if  we 
construe  the  21st  section  so  as  to  include  a  successor  who, 
after  the  succession,  becomes  competent  to  dispose  by  will 
of  a  continuing  interest,  we  must  construe  it  in  the  same 
way  in  all  cases,  and  we  must  construe  it  in  the  same  way 
if  the  successor  was  merely  tenant  for  life,  the  remainder 
going  to  some  other  person,  and  the  tenant  for  life  acquiring 
the  remainder  by  purchase  or  under  the  will  of  the  person 
entitled  to  it  Referring  to  these  and  similar  cases  which 
might  be  put,  I  think  the  reasonable  and  true  construc- 
tion of  the  whole  Act  is,  that  with  respect  to  a  particular 
succession  the  liability  of  the  successor  and  the  claim  of  the 
Crown  SLte  fixed  and  settled  by  the  state  of  things  \sxisting  at 
the  time  the  succession  takes  place,  and  cannot  be  altered  by 
the  subsequent  acts  of  the  successor  himself,  or  of  any  other 
person. 

I  do  not  know  what  would  have  been  the  opinion  of  my 
learned  brothers  in  the  case  of  tenant  for  life  acquiring 
the  fee  by  purchasing  the  remainder,  or  by  its  being  devised 
to  him^  or  by  its  descending  upon  him  in  consequence  of 
the  death  of  intermediate  heira.  In  the  latter  case  there 
would  be  some  apparent  ground  fur  contending  that  the 
charge  should  be  continuing,  otherwise  he  would  succeed 
to  a  remainder  for  which  he  would  pay  no  succession  duty. 
But  the  explanation  of  this  is  that,  by  the  21st  section,  the 
interest  is  to  be  valued  according  to  certain  tables  and  by 
certain  rules,  which  make  the  value  of  a  remainder  after  a 
man*s  own  life  worth  nothing  at  all.     Now  I  think  it  is 
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clear  tbat  the  words  in  the  2l8t  section,  viz.  ''a  successor 
who  shall  have  been  competent  to  dispose  by  will  of  a  con- 
tiniuDg  ioterest,"*  &c.,  may  mean  (as  no  time  Js*mentioned) 
either  at  the  time  when  he  became  successor  or  at  any  sub- 
fejumt  time.  The  latter  mode  of  construing  the  words  gives 
to  them  the  same  effect  as  if  the  language  had  been  ^*  who 
shall  have  been  competent,  or  who  shall  have  (subsequently 
to  the  succession)  Atfcom^  competent"  &c. ;  and  if  these  words 
had  been  used,  there  could  have  been  no  doubt  our  judg- 
ment most  have  been  for  the  Crown.  The  former  mode 
gives  to  the  language  the  same  effect  as  if  it  had  been, 
''except  in  the  case  of  a  successor  who  shall  have  been  (at 
the  time  of  his  becoming  successor)  competent,**  &c. ;  and 
had  these  words  been  used  there  would  have  been  no  doubt 
the  other  way,  and  our  judgment  must  have  been  for  the 
defendant.  If  the  inquiry  be,  which  of  these  interpolations 
B  the  least  violent,  I  own  I  should  decide  in  favour  of  the 
hotter;  hot  I  think  a  successor  is  spoken  of  with  reference 
to  the  precise  time  when  he  became  successor,  and  not  to 

the  subsequent  period  after  he  has  actually  succeeded,  and 

• 

in  one  sense  may  be  said  to  have  ceased  to  be  a  successor ; 

*Qd  I  think  a  uniform,  consistent  and  just  construction  of 

the  words  of  the  21st  section  would  lead  to  a  judgment  for 

tk  defendant,  but  as  a   majority^ of  the  Court  is  of  a 

difeent  opinion,  the  judgment  must  be  for  the  Crown. 

Judgment  for  the  Crown, 
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The  gratui- 
tous loan  of 
a  shed  for  a 
particular 
purpose  bears 
no  analogy  to 
a  bailment 
of  personal 
chattels,  but 
is  a  mere 
licence  to  use 
the  shed,  re- 
Tocable  at 
any  time. 

The  plaintiff 
lent  his  shed 
to  the  defend- 
ant to  make 
therein  a  sign- 
board, and 
D.,  a  carpen- 
ter employed 
by  the  defend- 
ant, lighted 
his  pipe  from 
a  match  with 
a  shaving 
which  he 
dropped,  and 
thereby  set 
fire  to  the 
shayings  on 
the  ground, 
by  which  the 
shed  was 
burned: — 
Hdd,  that  the 
defendant  was 
not  liable 
either  as 
bailee  or  by 
relation  of 
manter  and 
eerrant. 


WiLiJAMS  V.  Jones. 

X  HE  declaration  stated  that  the  plaintiff  was  possessed  of 
a  certain  shed  in  which  were  divers  wood  shavings  and 
other  inflammable  materials ;  and  in  consideration  that  the 
plaintiff  would  suffer  and  permit  the  defendant  and  his 
servants,  being  carpenters,  to  use  the  said  shed  for  the 
purpose  of  cutting  and  working  divers  deals,  the  defendant 
promised  the  plaintiff  that  he  and  his  servants  would  use 
the  said  shed  in  a  proper  and  careful  manner,  and  would 
take  reasonable  care  that  no  damage  or  injury  should 
happen  or  be  caused  to  the  plaintiff  by  their  use  thereof. 
Averments :  that  the  plaintiff  suffered  and  permitted  the 
defendant  and  his  said  servants  to  use  the  said  shed  for  the 
purpose  and  on  the  terms  aforesaid,  and  the  defendant  and 
his  servants  had  used  the  said  shed  for  the  purpose  and  on 
the  terms  aforesaid. — Breach :  that  the  defendant  and  his 
servants  did  not  nor  would  use  the  said  shed  in  a  proper 
and  careful  manner,  or  take  such  reasonable  care  as  afore- 
said, but  so  carelessly  and  incautiously  and  negligently 
conducted  themselves  in  the  said  use  of  the  said  shed,  that 
the  same  was,  by  their  negligence  in  using  the  same,  set 
on  fire,  and  the  same,  together  with  two  other  sheds  and 
divers  sawpits  and  fences  of  the  plaintiff  next  adjoining 
thereto,  and  divers  goods  of  the  plaintiff'  therein,  were 
burnt  and  destroyed,  and  the  plaintiff  lost  the  use  and 
enjoyment  of  the  same. 

Pleas. — First :  non  assumpsit.  Secondly  :  that  the  plain- 
tiff did  not  suffer  and  permit  the  defendant  and  his  servants 
to  use  the  said  shed,  nor  did  the  defendant  and  his  servan 
use  the  said  shed,  for  the  purpose  and  on  the  terms  in  th 
declaration  alleged.     Thirdly:  that  the  defendant  and  hi 
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8emnt3  used  the  said  shed  in  a  proper  and  careful  manner,        1864. 

wd  took  such  reasonable  care  as  in  the  declaration,  and 

did  Dot  so  carelessly,  incautiously  or  negligently  conduct 

tbemsekes  or  himself  in  the  use  of  the  said  shed  as  in  the 

declaration  alleged. — Issues  thereon. 

At  the  trial,  before  IVilliams,  J.,  at  the  Brecon  Spring 

Aaixes,  1864,  the  following  facts  were  proved  on  behalf  of 

tlie  plaintiff. — ^The  defendant,  who  was  a  publican,  had 

bought  of  the  plaintiff,  a  timber  merchant,  some  deals  for 

tbe  purpose  of  making  a  sign-board  for  a  public-house. 

The  deals  were  removed  from  the  plaintiff's  shed  to  a  brick- 

yiid  to  be  dried.     The  plaintiff  afterwards  met  the  defend- 

ttt,  when  he  asked  the  plaintiff  to  lend  him  the  shed  to 

inake  the  sign-board  in,  to  which  the  plaintiff  assented. 

The  deals  were  brought  to  the  plaintiff's  shed,  in  which 

there  was  a  carpenter's  bench,   and   the  defendant  em- 

pojed  a  carpenter,   named  Davies,   to   make   the  sign- 

Wd,  and   agreed   to   pay   him   4/.  4s.   for   making  it. 

While  Davies  was  at  work  in  the  shed,  making  the  sign- 

Wd;  a  carpenter,  named  Thomas,  came  there  and  loaded 

hii  pipe  with  tobacco.     Davies  asked  him  if  he   had  a 

pipe  full  of  tobacco  to  spare.     Thomas  gave  it  to  him 

^  he  loaded  his  pipe  with  it.     Thomas  then  struck  a 

°^,  and  Davies  handed  a  shaving  and  lighted  it  from 

the  match.     He  then  dropped  the  shaving,  and  set  fire  to 

the  shavings  on  the  ground,  and  three  sheds  of  the  plaintiff 

^ere  burned  down.     The  defendant  adduced  evidence  to 

P^ve  that  he  never  asked  the  plaintiff  to  lend  him  the 
Bhed. 

The  defendant's  counsel  objected  that  the  declaration 
Was  not  proved,  since  the  negligence  of  Davies  was  not 
^ligence  by  defendant's  servant  in  the  course  of  using 
«e  shed,  but  an  act  wholly  foreign  and  collateral  to  his 
«aployment  by  the  defendant. 

s2 
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The  learned  Judge  left  it  to  the  jury  to  say,  first,  whe- 
ther the  plaintiff  lent  the  defendant  the  shed  as  alleged : 
Secondly,  whether  the  fire  was  caused  by  the  negligence  of 
the  defendant's  servant  in  the  shed.  The  jury  found  both 
questions  in  the  affirmative ;  and  a  verdict  was  entered  for 
the  plaintiff,  with  45/.  damages,  leave  being  reserved  to  the 
defendant  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to 
support  the  plaintiff's  case,  the  defendant  consenting  that 
the  Court  might  consider  the  declaration  amended  if  an 
amendment  ought  to  have  been  made. 

Gray^  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  the  facts  proved  at  the  trial  did 
not  shew  any  liability  in  the  defendant  for  the  damage, 
the  negligence  not  being  the  defendant's  negligence,  and 
not  being  an  act  of  Davies  within  the  scope  of  his  employ- 
ment; against  which 

Grove  and  Giffard  shewed  cause  (a). — First,  upon  the 
facts  proved  the  defendant  is  responsible  for  the  damage. 
The  question  of  a  master's  liability  for  the  negligence  of 
his  servant  does  not  arise  here  :  this  is  a  question  as  to  the 
liability  of  a  gratuitous  bailee  for  damage  done  to  the  thing 
lent.  Where  a  loan  is  gratuitous,  and  therefore  exclusively 
for  the  advantage  of  the  borrower,  he  is  bound  to  use  great 
diligence  in  the  protection  of  the  thing  lent,  and  is  respon- 
sible even  for  slight  negligence :  Caggs  v.  Bernard  (6), 
1  Smith  Lead.  Cas.,  p.  193,  5th  ed.,  H'ihon  v.  Brett  {c\ 
Story  on  Bailments,  §  237,  p.  247,  5th  ed.  [Afarfin,  B. — 
This  is  not  the  case  of  a  bailment  of  personal  property.] 

(a)  Id  last  Easter  Term,  May  5.  wellt  B.,  and  Pigotty  B. 

Before  PoUock^  C.  B.,  Martin,  B.,  {h)  2  Ld.  Rajm.  909. 

BramweU,  B.,  and  Pigott,  B. ;  and  (c)  1 1  M.  &  W.  1 13. 
May  6,  before  Martin,  B.,  Brum- 
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The  sune  principle  applies.  Here  there  was  the  loan  of  a 
flbed  and  a  carpenter's  bench  within  it,  and  a  licence  to  go 
upon  the  land  and  use  them.  Blahemore  v.  Tlie  Bristol 
and  Egeter  Railway  Company  (a)  was  the  case  of  a  gratui- 
toos  loan  of  a  crane  fixed  at  a  railway  station,  which  was 
as  much  a  part  of  the  realty  as  the  shed  in  this  case. 
There  the  Court,  in  considering  the  correlative  duties  of  a 
borrower  and  lender,  adopted  the  principles  of  the  civil 
law,  bot  the  distinction  now  suggested  between  personalty 
and  realty  was  never  adverted  to.  [Martiiij  B.— In  that 
case  the  crane  was  a  mere  chattel  fixed  in  the  ground  for 
its  more  convenient  use.  In  Hellawell  v.  Eastwood  {b)  it 
vssheld  that  chattelis  of  that  description  were  distrainable 
for  rent.]  The  law  will  imply  a  contract  on  the  part  of 
tbe  defendant  to  take  due  and  proper  care  in  the  use  of  the 
^i  and  to  use  it  only  for  the  purpose  for  which  it  was 
lent  [Martiriy  B. — There  was  no  contract  arising  from 
borrowing  and  lending.  There  was  no  transfer  of  the 
wed,  but  a  mere  licence  to  use  it,  which  might  have  been 
^oked  at  any  moment.]  The  same  observation  would 
•PP'j  to  the  loan  of  a  personal  chattel,  and  yet  the  bor- 
rower ia  responsible  for  negligence,  for  misuse,  and  gross 
^wit  of  skill  in  the  use  of  it :  Blahemore  v.  The  Bristol 
«rf  Exeter  Railway  Company  (a).  The  distinction  con- 
tended for  would  lead  to  this  singular  consequence,  that  if 
*  person  lent  his  house  and  furniture  to  another,  who,  by 
bis  negligence,  caused  them  to  be  burnt,  he  would  be  liable 
fcr  the  destruction  of  the  furniture,  but  not  of  the  house. 
Secondly,  assumihg  that  there  was  a  contract  on  the  part  of 
the  defendant,  the  (act  of  his  having  transferred  to  another 
person  dominion  over  the  shed  will  not  exempt  him  from 
liability:  Tuberville  v.  Stampe  {c).     The  borrower  of  a 

(c)  8  E.  &  B.  1035.  1051.  (6)  6  £xcb.  295. 

{e)  1  Ld.  Raym.  264. 


260 


EXCHEQUER   REPORTS. 

horse  is  bound  to  use  it  according  to  the  terms  of  the 
contract:  Bringhe  v.  Morison  {d)\  and  he  is  responsible 
for  injury  done  to  it  by  the  negligence  of  his  servant.  It ' 
is  immaterial  whether  Davies  was  the  servant  or  the  agent 
of  the  defendant.  The  defendant,  for  purposes  of  his  work, 
permitted  Davies  to  occupy  the  shed,  and  is  therefore 
responsible  for  his  workman's  want  of  care. 

Gray  and  Hughes^  in  support  of  the  rule. — First,  there 
was  no  liability  on  the  part  of  the  defendant     It  is  con- 
ceded that  if  this  had  been  the  case  of  a  loan  of  a  chattel, 
some  such  contract  as  alleged  in  the  declaration  might  be 
implied ;  and  if  the  defendant  was  guilty  of  negligence  in 
the  use  of  the  chattel  he  would  be  responsible.     But  a 
shed  is  not  a  chattel,  it  is  as  much  a  part  of  the  realty  as 
a  house  or  bam ;  and,  moreover,  there  was  no  delivery  of  the 
shed,  but  a  mere  licence  to  use  it     [Bramtoell^  B. — There 
was  nothing  to  prevent  the  plaintiff  from  using  the  shed 
jointly  with  the  defendant,  and,  for  aught  that  appears,  he 
may  have' done  so.]     If  a  person  allows  another  to  use  his 
bam  to  thrash  com,  the  latter  is  not  there  under  any  con- 
tract, and  if  he  does  a  wrong  the  licence  will  not  protect 
him  any  more  than  a  stranger  who  enters ;  the  only  differ- 
ence is  that  in  the  one  event  the  form  of  action  is  case,  in  the 
other  trespass.    [^Martin,  B. — In  that  case  there  is  certainly 
no  contract.]     The  defendant  was  only  bound  to  take  sach 
ordinary  care  as  a  prudent  man  would  do  of  his  own  property : 
Kettk  V.  Bromsall  (&)•     In  the  case  of  a  gratuitous  loan  of 
a  chattel,  the  borrower  is  not  responsible  for  all  losses; 
there  must  be  some  neglect  of  duty,  or  omission  of  dili- 
gence :    Story  on   Bailments,  §§   237,  240,   249,  251.— 
Secondly,   assuming  that  Davis  was   the  servant   of  the 
defendant,  he  is  not  liable ;  for  a  master  is  not  responsible 

(a)  3  Salk.  271 ;  S.  C.  1  Mod.         (h)  WiU^  IIS. 
210. 


k 


Jokes. 


TRllfllT  TERM^    2  7    VICT.  261 

fcr  the  act  of  his  serrant  unless  it  is  within  the  scope  of        iSQii. 
his  emploYinenL    That  distinction  is  pointed  out  in  Tuber-      ^-^>r— ^ 
wife  V.  Stampe  (a),   by  Holt,   C.  J.,  who  said :— "  If  a  v. 

rtranger  set  fire  to  my  house  and  it  burns  my  neighbour's 
house,  no  action  will  lie  against  me ;  which  all  the  other 
jostices  agreed.  But  if  my  servant  throws  dirt  into  the 
highway,  I  am  indictable.  So  in  this  case,  if  the  defend- 
•nfs  senrant  kindled  the  fire  in  the  way  of  husbandry  and 
proper  far  his  employment^  though  he  had  no  express  com- 
mand of  his  master,  yet  his  master  shall  be  liable  to  an 
action  for  damage  done  to  another  by  the  fire  ;  for  it  shall 
be  intended  that  the  servant  had  authority  from  his  master, 
it  being  for  his  master's  benefit."  That  doctrine  was  recog- 
nised and  adopted  by  Tindal,  C.  J. :  WKenzie  v.  M'Leod  (A). 
[Bramwell,  B. — There  the  Court  considered  that  it  was 
Ae  servant's  duty  to  light  the  fire,  but  not  to  clean  the 
cbinraey.  Martin,  B.,  referred  to  Limpus  v.  London 
(^(d  Omnibus  Company  (c).]  There  the  act  of  the 
defendants  driver,  although  wanton  and  reckless,  was  done 
^  the  course  of  his  employment,  and  in  order  to  effect 
^bat  he  thought  was  for  the  interest  of  his  master.  Here 
tbe  lighting  the  pipe  by  Davies  was  not  an  act  within  the 
*^  of  his  employment,  but  an  act  done  for  his  own 
{i^fication,  and  he  is  responsible  in  an  action  of  trespass 
**f  the  damage  resulting  firom  it.  Again,  in  Seymour  v. 
^T^emwood  (d),  the  act  of  the  defendant's  servant,  though 
^^ton  and  violent,  was  within  the  course  of  his  employ- 
'^t.  All  the  authorities  on  this  point  are  collected  in 
^cy  Smith's  Law  of  Master  and  Servant,  p.  193, 
2nded. 

Cur,  adv.  vult. 


(a)  1  Ld.  Raym.  264.  (c)  1  H.  &  C.  526. 

(&)  10  Bing.  385.  (d)  7  U.  &  N.  355. 
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1864.  Martin,  6.,  now  said. — (After  stating  the  facts  as  above 

set  forth,  p.  257.) — We  have  entertained  considerable  doubt 
about  this  case ;  and,  after  much  consideration,  the  result 
at  which  we  have  arrived  is  that  the  defendant  is  not 
liable ;  and  the  rule  must  be  absolute  to  enter  the  verdict 
for  him. 

It  was  argued  by  the  plaintiff*s  counsel  that  the  transac- 
tion with  respect  to  this  shed  was  analogous  to  a  bailment 
of  personal^  property,  and  numerous  cases  and  passages 
from  text  books  were  cited  as  to  the  law  of  bailment.  But 
we  are  clearly  of  opinion  that  this  case  bears  no  analogy  to 
that  of  a  bailment  It  is  nothing  more  than  an  owner  of 
an  unoccupied  shed  licensing  another  person  to  use  it  for 
a  particular  purpose.  He  might,  at  any  moment  he  thought 
fit,  have  revoked  the  licence,  put  an  end  to  the  user,  and 
desired  the  carpenter  to  remove  his  tools,  for  there  was  no 
contract  whatever  between  the  parties.  Indeed,  as  my 
brother  Bramwell  suggested  in  the  course  of  the  argument, 
the  plaintiff  might  have  jointly  used  the  shed  himself,  and 
very  probably  did  so,  though  there  is  no  evidence  to  that 
effect. 

We  arc  not  aware  of  any  authority  that  a  contract  exists 
where  a  person  occupies  a  shed  under  a  licence,  or  any 
obligation  beyond  that  which  the  law  imposes  in  respect 
of  negligence.  We  think,  therefore,  that  the  only  duty 
imposed  on  the  defendant  was  to  take  due  and  reasonable 
care  in  the  use  of  the  shed.  If  Davies,  the  carpenter,  in 
the  course  of  his  employment,  was  guilty  of  negligence,  the 
defendant  might  be  responsible  ;  but,  after  much  considera- 
tion, we  think  it  impossible  to  hold  that  a  person  who 
employs  another  for  a  sum  of  money  to  do  certain  work 
is  responsible  because  the  person  so  employed  lights  his 
pipe, — a  very  common  and  natural  act,  and  which  the  jury 
have  found  to  be  negligence. 
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If  the  finding  of  the  jnrj  were  correct^  Davies,  the 
cvpeDter,  would  be  liable  for  acting  negligently  while  on 
the  premises  of  a  person  towards  whom  he  was  bound 
to  nse  reasonable  care  for  the  purpose  of  protecting  the 
premises  from  injury.  It  is  a  fallacy  with  many  that 
because  a  person  employed  as  Davies  was^  if  responsible, 
has  no  means  of  satisfying  the  damage,  therefore  the  obli- 
gatioD  is  cast  on  his  employer.  We  think  the  Courts  ought 
to  be  exceedingly  careful  in  allowing  that  argument  to 
weigh  with  them,  because  it  has  a  tendency  to  cast  on  a 
person  a  burthen  which  he  ought  not  to  bear. 

After  great  consideration,  my  brother  Pi^oti  has  arrived 
&t  the  conclusion  that  the  defendant  is  not  liable.  After 
some  doubt,  I  have  arrived  at  the  same  conclusion.  My 
brother  Bramtoell  concurs  in  opinion.  I  may  add  that  the 
Lord  Chief  Baron  has  the  same  impression,  but  he  did  not 
bear  the  whole  of  the  argument. 

Rule  absolute. 


Stone  v.  Jellicoe.  JuimQ. 

dOYCEf  on  a  former  day  in  this  Term,  obtained  a  rule  By  a  compo- 

ttlling  on  the  plaintiff  to  shew  cause  why  the  writ  of  fi.  fa.  "  ^^^^  ^^e 

'•oed  in  this  cause,  and  all  proceedings  thereon,  should  ^f^^  ^^^^^ 

^l  be  set  aside,  with  costs.  V'Jj,^  ^fi, 

'  1861,  a  debtor 

The  following  facts  appeared  from  the  aflSdavits:— In  covenanted 

°  ^^  with  a  trus- 

^'^ton  to  pay  his  debts  by  small  quarterly  instalments  to  be  administered  as  in  bank- 
^^'.  The  deed  also  contained  a  release  by  the  creditors  of  the  debtor,  a  reservation  of 
^'^nffhts  against  third  parties,  and  a  proviso  avoiding  the  deed  if  the  instalments  were 
^pwl  within  seven  dajs  after  they  became  due. — Held,  that  the  deed,  when  perfected 
1^^^^  Act,  was  binding;  on  non-assenting  creditors ;  and  that  it  is  not  essential  to  the 
^^^vtj  of  sndi  a  deed  that  it  should  contain  either  a  schedule  of  the  creditors,  or  any 
*^«nant  wiUi  them  by  the  debtor  or  the  trustee. 

"  a  writ  of  fi.  £a.  M  issued  at  the  suit  of  a  non-assenting  creditor  after  notice  of  the 
'l^^'^OD  of  a  valid  composition  deed  operating  under  sect.  192,  the  Court  will  set  it 
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1864.        September,  1863,  the  plaintiff  commenced  an   action  to 

^^T^^^^      recover  a  debt  due  from  the  defendant.     On  the  26th  of 

Stone 

,    *'•  January,  1864,  and  after  notice  of  trial  had  been  given, 

JiLLICOE.  ,  ,  - 

the  plaintiflTs  attorney  was  served  with  notice  that  the 
defendant  had  executed  a  deed  of  arrangement  with 
bis  creditors.  On  the  27th  the  defendant  withdrew  his 
pleas,  and  the  plaintiff  signed  judgment.  The  deed  of 
arrangement  bore  date  the  25th  of  January,  and  was  exe- 
cuted by  the  debtor  and  the  trustee  therein  named,  and 
the  formalities  required  by  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  were  duly  complied  with.  On  the  30th 
of  January  the  deed  (having  been  first  duly  stamped) 
together  with  the  affidavit  required  by  the  192nd  section, 
was  left  for  registration  at  the  office  of  the  chief  registrar, 
and  duly  registered,  and  on  the  same  day  notice  of  filing 
the  deed  was  given  to  the  plaintiff's  attorney.  A  copy  of 
the  entry  of  registration  was  also  duly  published  in  '*  The 
London  Gazette,"  and  the  memorandum  required  by  the 
Act  was  indorsed  on  the  deed. 

The  deed  was,  in  substance,  as  follows : — 
This  indenture,  made  the  25th  of  January,  1864,  be- 
tween Edward  Jcllicoe,  of,  &c.,  of  the  first  part,  Frederic 
Moojen,  of,  &c.,  of  the  second  part,  and  the  said  Frederic 
Moojen  and  other  the  creditors  of  the  said  Edward 
Jellicoe,  of  the  third  part :  Whereas  the  said  E.  Jellicoe, 
being  unable  immediately  to  discharge  his  debts  and  lia- 
bilities, has  proposed  to  make  provision  for  the  discharge 
thereof  by  quarterly  payments  of  10/.  each,  to  be  made  to 
the  said  F.  Moojen  for  distribution  amongst  the  said  F. 
Moojen  and  other  the  creditors  of  the  said  E.  Jellicoe, 
as  in  case  of  bankruptcy,  until  the  debts  and  liabilities 
of  the  said  E.  Jellicoe  shall  have  been  discharged,  and  to 
enter  into  the  covenant  hereinafter  contained  with  the 
said   F.  Moojen  for  that  purpose ;  and  whereas  the  said 
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ondenigned  creditors  of  the  said  K  Jellicoe  have  agreed 
tiuit  the  said  proposal  shall  be  accepted,  and  that  such 
reletse  as  is  hereinafter  contained  shall  be  given  to  the  said  v- 

L  Jellicoe :  Now  this  indenture  witnesseth  that,  in  con- 
sideration of  the  premises,  and  in  pursuance  of  the  said 
agreement,  the  said  £•  Jellicoe  doth  hereby,  for  himself, 
bis  heirs,  &c.,  covenant,  promise,  and  agree  with  and  to 
the  said  F.  Moojen,  his  executors,  &c.,  that  he,  the  said  K 
Jellicoe,  his  heirs,  &c.,  shall  and  will  well  and  truly  pay  or 
OQse  to  be  paid  unto  the  said  F.  Moojen,  his  executors  or 
administrators,  the  sum  of  10/.  on  the  4tb  of  May,  the  4th 
of  August,  the  4th  of  November  and  the  4th  of  February, 
in  each  and  every  year,  until  all  the  present  debts  and 
liabilities  of  the  said  £.  Jellicoe  shall  have  been  paid  and 
discharged ;  the  first  of  such  payments  to  be  made  on  the 
4th  day  of  May  now  next  ensuing  ;   and   it   is  hereby 
declared  and  agreed  that  the  monies  to   be  received   by 
die  said  F.    Moojen,    his  executors   and   administrators, 
under  or  by  virtue  of  the  covenant  by  the  said  £.  Jellicoe 
hereinbefore    contained,    shall  be   applied   and    adminis- 
tered for  the  benefit  of  the  creditors  of  the  said  £.  Jel- 
licoe in   like   manner    as    if    the   said    £.   Jellicoe    had 
1^0,  at  the  date  hereof,   duly  adjudged  bankrupt  and 
inch  monies  had  constituted  or  formed  part  of  his  estate 

vid  effects.    And  this  indenture  further  witnesseth  that, 

• 

^  coDsideration  of  the  premises  and  in  pursuance  of  the 
agreement  hereinbefore  expressed,  the  creditors  of  the  said 
^  Jellicoe  do,  and  each  and  every  of  them  doth,  dis- 
^hstge  and  release  the  said  £.  Jellicoe,  his  heirs,  &c.,  from 
the  several  sums  of  money  in  which  the  said  £.  Jellicoe 
^indebted  or  liable  to  the  said  creditors  respectively,  &c. ; 
t^ertheless  saving  to  the  said  creditors  and  their  respective 
^^ccutors,  &c.,  all  claims,  &c.,  against  third  parties,  &c., 
Prided,  &c.,  that  if  the  said  quarterly  sums  of  10/.  each. 


236 


EXCHEQUER   REPORTS. 

1864r.  or  any  or  either  of  them,  or  any  part  of  any  snch  quarterly 
sum,  shall  not  be  paid  to  the  said  F.  Moojen,  his  executors, 
&C.9  at  or  before  the  respective  times  hereinbefore  men- 
tioned  and  appointed  for  the  payment  thereof  respectively, 
according  to  the  covenant  of  the  said  K  Jellicoe  in  that 
behalf  hereinbefore  contained,  or  within  seven  days  after 
such  respective  times  as  aforesaid,  then  and  in  such  case 
these  presents  shall  thereupon  become  absolutely  void  and 
of  no  effect  with  respect  to  the  said  creditors  of  the  said 
E.  Jellicoe,  and  the  said  creditors  respectively,  &c.,  shall 
thereupon  be  restored  to  their  original  rights  as  if  these 
presents  had  not  been  made.     In  witness  whereof,  &c. 

The  deed  was  executed  by  ten  creditors,  but  the  plaintiff 
did  not  execute. 

At  the  foot  of  the  deed,  and  below  the  space  appropriated 
to  the  signatures  of  the  debtor  and  trustee,  were  three 
columns,  the  first  headed  "Names  and  Addresses,"  the 
second  ^*  Amounts,"  and  the  third  "Signatures."  In  the 
first  column  were  inserted  the  names  and  addresses  of  the 
ten  creditors ;  in  the  second  the  amount  of  their  respective 
debts,  and  In  the  third  their  signatures  and  seals.  It  did 
not  appear  whether  these  amounts  were  inserted  before  or 
after  the  execution  of  the  deed  by  the  debtor. 

The  first  quarterly  payment  was  duly  paid  by  the  defend- 
ant to  the  trustee,  and  no  further  payment  had  become 
due.  On  the  23rd  of  May  a  writ  of  fi.  fa.  was  issued  at 
the  suit  of  the  plaintiff  against  the  defendant's  goods. 

The  plaintiff  deposed  that  he  had  never  received  notice 
or  information  of  the  execution  or  registration  of  the  deed. 

The  matter  had  been  before  Pigotty  B.,  at  Chambers,  who 
referred  it  to  the  Court 

Macnamara  now  shewed  cause. — The  plaintiff  has  com- 
mitted no  irregularity  in  issuing  execution.     Sect.  198  of 
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llie  Bankraptcy  Act^  1861,  applies  onlj  to  such  deeds  as 
bind  dissentient  creditors  under  sect.   192.     And,  first, 
sach  deeds  must  be  reasonable :  Leigh  v.  Pendlebury  (a).      ^    r. 
The  situation  of  creditors  under  the  present  deed  shews 
that  It  is  not  reasonable.      Thus,  while  the  debtor  is  re- 
leased from   his  former  liabilities,  the  creditors  have  no 
property  assigned  for  their  benefit,  nor  any  legal   rights 
Qoder  the  deed.     The  debtor  only  covenants  with  a  trustee 
who  does  not  covenant  with  the  creditors.     [Martin,  B. — 
A  Court  of  equity  would  compel  the  trustee  to  execute  the 
trust  properly.]     Secondly,  there  is  an  inequality  between 
ibe  position  of  those  creditors  who  execute  the  deed  and 
tbose  who  do  not.     The  latter  class  must  prove  the  fact 
and  amount  of  their  debts,  while  the  debts  of  the  former 
class  are  admitted ;  Ex  parte  Cochbum  (Jb),    [Channel!,  B. — 
hEx  parte  CacJtbwm{b)  it  appeared  on  the  face  of  the 
deed  that  there  were  two  sets  of  creditors  differently  situ- 
ated.   On  the  point  now  raised,  there  was  in  that   case 
no  decision.]     Still,  there  is  an  express  opinion  of  the  Lord 
Chancellor  upon  the  point     The  statute  intended  that  the 
names  of  all  the  creditors  should  be  comprised  in  a  sche- 
dule.   Moreover,  even  if  this  be  a  valid  deed,  the  defendant 
should  have  applied,  not  to  this  Court,  but  to  the  Court  of 
Bankniptcy,  to  stay  proceedings  under  the  198th  section. 
In  Oppenheimer  v.  Grieves  (c)   Martin,  B.,  suggested  the 
adoption  of  that  course. 

Jayce^  in  support  of  the  rule. — The  execution  having 
isBoed  irregularly  this  Court  will  set  it  aside.  Sect.  198 
of  the  Bankruptcy  Act,  1861,  is  imperative  that  no  process 
shall  be  available  against  the  debtor's  property,  without 

(a)  15  a  B.,  N.  S.  815.  {h)  33  L.  J.  N.  S.  Baok.  17. 

Cc)  7  H.  &  N.  540. 
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leave  of  the  (yourt,  after  notice  of  the  registration  of  such  a 

deed  as  is  contemplated  by  the  previous  sections.     It  is 

,    9'  admitted  that  this  must  be  a  deed  valid  under  sect.  192, 

Jbllioob.  . 

and  that  such  a  deed  must  be  reasonable*  But  this  deed 
is  so.  The  deed  is  framed  so  as  to  obviate  the  objection 
which  was  held  fatal  to  the  deed  in  Ex  parte  Cochbnm  (a). 
The  debtor  does  not,  as  in  that  case,  covenant  with  the 
creditors  who  execute,  but  with  a  trustee  who  is  bound  to 
protect  the  interests  of  dissenting  creditors.  It  is  said, 
indeed,  that  by  this  deed  creditors  are  left  at  law  without 
any  remedy  against  the  debtor.  But  that  is  not  so.  If, 
when  the  instalments  fall  due,  they  are  not  paid  within 
seven  days^  the  creditors  are  restored  to  their  original  rights. 
As  to  the  objection  that  all  the  creditors  are  not  sche- 
duled, a  schedule  is  unnecessary.  The  Act  only  prescribes 
a  schedule  where  the  debtor  seeks  to  avail  himself  of  the 
provisions  of  the  200th  section.  \^Channell,  B. — The  form 
in  Schedule  D.  mentions  a  schedule  of  creditors  ;  but  that 
cannot  mean  a  schedule  of  all  the  creditors,  since  the  200th 
section  proceeds  on  the  assumption  that  some  of  the  cre- 
ditors may  be  unknown.  It  may  either  mean  a  schedule  of 
those  who  assent,  or  of  all  who  are  known.  Martin^  B. — 
The  Act  only  requires  the  adoption  of  the  form  in  Sche- 
dule D.  when  the  object  is  to  bring  the  case  within  the 
200ih  section]  (J). 

Pollock,  C.  B. — The  question  in  this  case  is  as  to  the 
validity,  under  the  1 92nd  section  of  the  Bankruptcy  Act, 
1861,  of  a  deed  by  which  a  debtor  covenants  to  pay,  by 
instalments  at  distant  intervals,  a  sum  of  20«.  in  the  pound* 
At  first,  I  thought  it  unreasonable.     But  when  the  real 

(a)  33  L.  J.  N.  S.  Bank.  17.         sheriff,  but  was  not  heard,  the 
(Jb)  Quoin   appeared    for    the      rule  not  calling  on  the  iheriff. 
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effect  of  this  deed  is  considered,  viz.,  that   the  debtor, 
instead  of  compounding  for  payment  of  so  much  in  the 
pound,  is  virtually  compounding  for  an  extension  of  the 
time  for  payment,  it  is  impossible  to  say  that  such  a  deed 
is  unreasonable.     If  it  be  competent  for  a  certain  propor- 
tion of  the  creditors  to  bind  the  remainder  against  their 
will  by  a  deed  which  compounds  their  debts  for  28,  6d.  in 
the  pound  (a),  it  is  equally  competent  to  bind  them  to  an 
extension  of  the  time  for  payment.     That  is  the  effect  of 
this  deed,  and  there  is  nothing  in  the  Act  to  render  it 
imreasonable*    I  am  therefore  of  opinion  that  the  rule  to 
set  this  execution  aside  should  be  made  absolute. 

Martin,  B. — The  case  of  Clapham  v.  Atkinson  {b\  de- 
cided by  my  brothers  Blachburn  and  Mellor,  is  an  authority 
OD  which  this  Court  has  already  acted,  and  in  which  we 
ue  bound  to  acquiesce.  If  that  decision  be  correct  this 
is  8  reasonable  deed.  The  sheriff  is  entitled  to  protection, 
and,  under  the  circumstances  of  this  case,  I  think  the 
plabtiff  ought  not  to  pay  costs. 

Chankell,  B. — If  this  be  a  valid  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  then,  under  the  198th 
section,  the  writ  of  fieri  facias  has  issued  improperly.  I 
think  the  deed  valid.  Two  objections  have  been  made  to 
it:  First,  that  it  is  unreasonable,  which  I  think  is  not  the 
cue.  Secondly,  that  it  does  not  contain  a  schedule  of  all 
the  creditors.  But  this  Court  has  already  upheld  other 
deeds  which  were  in  the  same  form.  I  think  the  rule 
should  be  absolute  that  the  sheriff  do  withdraw,  the  judg- 


(a)  See  Clapham  v.  AOdnion,         (6)  4  B.  &  S.  722 ;  since  af- 
^B.  &  S.  722 ;  since  affirmed  in      firmed  in  error,  4  B.  &  S.  780. 
*^,  4  B.  &  S.  730. 
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1864. 


xnent  debtor,  who  makes  this  application,  undertaking  to 

bring  no  action. 

Rule  absolute  to  set  aside  the  writ  of  fi.  &., 
and  all  proceedings  thereon,  without  costs, 
and  that  the  sheriff  withdraw,  and  that  no 
action  be  brought  against  the  sheriff  (a). 


(a)  It  will  be  obserred  that  in 
the  above  case  the  deed  could 
not  haye  been  pleaded  in  bar  to 
the  action,  since  judgment  was 
signed  before  the  deed  was  regis- 
tered. But  where  a  defendant 
omitted  to  plead   such  a  deed 


when  the  opportunity  existed, 
and  his  goods  were  taken  in  exe- 
cution under  a  fi.  fa.,  the  Court 
refused  to  order  the  sheriff  to 
withdraw  from  possession :  Wkit' 
more  v,  Wakerleyj  post,  p.  538. 


June  1. 


Sully  v.  Duranty. 


The  defend*      v^ASE  Stated,  by  consent  and  order  of  a  Judge,  for  the 

ant  chartered  ,    . 

the  plaintiff's    opmion  of  this  Court,  without  pleadings  (so  for  as  material), 

ship  to  carry  -  n 

a  cargo  of  as  lOllOWS  : — 

from  Liverpool       '^^^  plaintiff  is  owner  of  the  schooner  "Alfred,"  and  the 

to  Puerto 

Cabello,  in  Veneznela.  Afterwards  the  parties  added  to  the  charter-party  a  clause  by 
which  the  charterer  was  to  have  the  option  of  sending  a  portion  of  the  cargo  to  Macarubo^ 
and  "  that  any  and  eveiy  expense  the  yessel  might  incur  in  conseouence  of  this  addi- 
tional  clause  should  be  borne  by  the  charterer."  The  defendant  loaded  the  vessel  wi^  a 
cargo,  part  for  Puerto  Cabello,  and  the  residue  for  Macaraibo,  and  made  out  two  separata 
manifests.  On  the  arrival  of  the  vessel  at  Puerto  Cabello,  the  master,  at  the  reaut^t  of  the 
Custom  House  officers,  shewed  to  them  both  manifests,  and  they  prohibited  the  discharge  of 
that  part  of  the  cargo  consigned  to  Puerto  Cabello,  on  the  raise  ground  that  there  were 
contraband  goods  on  board  by  which  the  cargo  was  confiscated,  and  they  imposed  on  the 
master  a  fine  of  500  dollars  for  having  two  manifests,  instead  of  a  manifest  on  one  sheet  only, 
and  detained  the  ship  because  the  fine  was  not  paid.  The  master  appealed  to  the  tribunals  of 
the  country,  and  claimed  compensation  for  delay  of  the  ship.  He  was  told  that,  if  he  paid  tho 
fine,  the  necessary  order  for  me  clearance  would  be  given,  but  he  had  no  funds  out  of  which 
he  could  pay  it.  About  the  same  time  a  revolution  occurred  in  Venezeula,  which  prevented 
all  commercial  and  legal  proceedings.  Subsequently  the  Oovemment  agreed  to  pay  the 
master  5000  dollars  as  compensation  for  the  detention  of  the  ship,  ana  164  dollars  fyt 
expenses  of  law  suits,  which  simis  were  never  paid.    Af^er  some  further  delay  the  ship 

Sroceeded  to  Macaraibo. — Held^  that  the  plaintiff  was  not  entitled  to  recover  from  the 
efendant,  under  the  additional  clause  in  the  charter-party,  either  the  loss  sustained  by 
reason  of  the  detention  of  the  ship  at  Puerto  Cabello,  or  the  expenses  incurred  in  repairing 
^^iMMfs  sustained  by  the  ship  in  consequence  of  such  detention,  or  the  costs  ana 
^^v'^^^Beiured  in  and  about  the  legal  proceedings  in  respect  of  the  ship,  or  the  fine  of 
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defefldaot  is  a  merchant  at  Liverpool^  carrying  on  business 
Qoder  the  firm  of  Alexander,  Duranty  &  Ca 
On  the  Ist  March,   1861,   the  plaintiff  and  defendant     _    9 

DUBAKTT. 

entered  into  a  charter-party,  whereby  it  was  agreed  that 
the  ship  ''  Alfred"  should  take  on  board  from  the  char- 
terer a  fiill  and  complete  cargo  of  merchandize,  and  being 
BO  loaded  therewith  proceed  to  Puerto  Cabello  and  deliver 
the  same,  agreeable  to  bills  of  lading,  &c.,  freight  25s.  per 

tOD,&C. 

Oq  the  21st  March  the  plaintiff  and  defendants  signed 
the  following  clause  by  way  of  addition  to  the  charter- 
party :~ 

That  the  charterer  shall  have  tlie  option  of  sending  on 
t  portion  of  the  cargo  to  Maracaibo  or  of  sending  the 
v^  direct  thence  to  Maracaiba  It  being  always  under- 
stood that  in  the  former  case  it  shall  be  declared  oti  each 
shipping  note  which  port  the  goods  are  intended  for,  and 
^  (ifttf  and  every  expense  the  vessel  may  incur  in  consequence 
oftku  additianal  clause  to  this  charter  shall  be  borne  by  the 
^ortereTy  who  also  engages  to  ballast  the~  vessel  from 
Puerto  Cabello  to  Maracaibo,  any  extra  dues  incurred 
"Ut)Qgh  discharging  at  two  ports  to  be  paid  by  charterers ; 
two  guineas  extra  gratuity  to  be  paid  to  the  captain. 

Afler  the  making  of  the  said  charter-party,  and  before 
^  idditional  clause  thereto  was  made  and  signed,  the 
d^dants  entered  into  another  charter-party  with  the 
pl^tiff  for  the  homeward  voyage  of  the  ship  from  Mara- 
caibo. 

Poerto  Cabello  and  Maracaibo  are  respectively  ports  in 
4e  Republic  of  Venezuela,  in  South  America. 

In  accordance  with  the  said  outward  charter-party  as 
^vied  by  the  said  additional  clause,  the  defendant  loaded 
•t  Uferpool  on  board  the  said  ship  "  Alfred"  a  full  and 
C'^niplete  cargo  of  merchandize,  part  of  which  was  shipped 

▼OLm.— H.&   C.  T  EXCH. 
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1864.        ^^^  Puerto  Cabello  and  the  residue  thereof  for  Maracaibo, 
^^^'^'^^      and  it  was  declared  on  each  shipping  note  for  which  port 

SULLT 

V.  the  goods  were  intended,  and  from  such  shipping  notes  two 

separate  manifests  were  made  out  by  the  defendant  for  the 
said  respective  portions  of  the  cargo  so  consigned  to  Puerto 
Cabello  and  Maracaibo  respectively.  These  manifests  were, 
according  to  the  usual  custom,  signed  by  the  master  of  the 
vessel,  and  were  strictly  in  accordance  with  the  form  and 
usage  at  Liverpool  on  voyages  to  ports  in  Venezuela,  and 
were  severally  duly  submitted  by  the  defendant  to  the  acting 
consul  at  Liverpool  for  the  Government  of  Venezuela,  and 
certified  by  him  under  his  hand. 

On  the  1st  of  April,  1861,  the  defendant  addressed  to 
the  master  of  the  said  schooner,  and  agent  of  the  plaintiff,  a 
letter  of  instructions,  which  contained  the  following  pas- 
sage:— 

"Pleas2  use  every  dispatch  at  Puerto  Cabello,  staying 
there  as  short  a  time  as  possible.  Also  be  careful  not  to 
give  up  at  that  port  the  papers  addressed  to  Maracaibo  as 
so  doing  will  get  you  into  trouble  with  the  Customs  there. 

The  ship  arrived  at  Puerto  Cabello  on  the  16th  of  May 
1861,  and  immediately  after  anchoring  inside  the  harbo 
certain  officers  belonging  to  the  Custom  House  of  the  sai 
port  went  on  board,  and  at  their  request  all  the  ship^s  pape 
for  both  the  ports  of  Puerto  Cabello  and  Maracaibo,  includinj 
both  the  manifests,  were  shewn  by  him  to  them  as  he  w 
bound  to  do. 

The  ship  was  shortly  afterwards  hauled  into  the  wharf 
unload,  and  thereupon  the  authorities  of  the  Custom 
prohibited  the  discharge  from  the  said  ship  of  that  part 
her  cargo  consigned  to  Puerto  Cabello,  first,  on  the  grou 
that  there  were  contraband  goods  on  board  the  ship  (whi 
was  not  the  case),  and  that  therefore  the  whole  of  the  sa 
cargo   had   become    confiscated    to   the   purposes  of  I 
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Sepoblic  of  Venezuela,  and,  secondly,  on  the  ground  that 
the  &ct  of  there  being  two  separate  manifests  was  not  in 
loeoidance  with  the  laws  of  the  Republic,  which  it  was  e. 

alleged  bj  them  required  a  manifest  on  one  sheet  only,  and 
imposed  certain  fines  on  the  masters  or  owners  of  vessels 
bRakiDg  or  neglecting  to  observe  such  law,  and  that  by 
RisoQ  of  there  being  such  two  separate  manifests  the 
^niBter  had  incurred  a  fine  of  500  dollars,  and  thereupon 
ncfa  fine  was  by  the  authorities  of  the  Custom  House, 
nnpo0ed  upon  and  notified  to  the  master,  and  he  was  pro- 
bibited  by  the  same  authorities  firom  discharging  the  part  of 
the  cai]go  consigned  to  Puerto  Cabello  or  clearing  out  the 
>Upiroin  Puerto  Cabello  until  such  fine  was  paid. 

The  general  usage  of  ships  bound  with  goods  for  more 
than  oDe  port  in  the  Republic  of  Venezuela  is  to  carry  as 
1^;  manifests  as  the  number  of  such  ports,  that  is  to  say, 
w»  for  each. 

On  the  22nd  of  May,  1861,  the  master  of  the  said  ship 
^as  cited  to  appear  before  the  tribunal  of  First  Instance 
^  the  Second  Circuit  of  the  Province  of  Carabobo,  in  the 
*U  Republic,  relative  to  the  imposition  of  the  said  fine 
rf 600 dollars;  and  on  such  appearance  being  made,  the 
^ter  informed  the  Judge  thereof  that  he  should  claim 
^peosation  from  the  Government  of  the  said  Republic 
^  Venezuela  for  the  delay  and  expenses  to  which  the  ship 
^  put  by  reason  of  the  wrongful  interference  therewith  on 
"*  part  of  the  said  Government. 

On  the  12th  of  June,  1861,  the  master  of  the  said  ship 
'^ived  orders  to  haul  into  the  said  wharf  for  the  purpose 
^  diacharging  the  part  of  the  said  cargo  consigned  to 
"oerto  Cabello,  which  was  accordingly  done,  and  the  said 
P^  of  the  82ud  cargo  was  wholly  discharged  there  in  good 
^and  condition  by  the  15th  of  June,  1861. 

^  Custom  House  officers  thereupon  boarded  the  ship 
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1864.  ^^^  turned  over  and  examined  the  remainder  of  the  cargo, 
that  is  to  say,  the  part  consigned  to  Maracaibo,  and  then 
satisfied  themselves  that  no  contraband  or  illegal  goods 
were  on  board  the  ship^  as  the  fact  was.  And  on  the  17th 
of  June,  186 19  the  crew  of  the  ship  were  employed  in 
returning  the  cargo  so  turned  over  and  examined  as  afore- 
said to  its  proper  place,  and  in  stowing  away  the  same,  the 
Custom  House  officers  having  previously  refused  so  to  do ; 
and  the  ship,  having  taken  in  ballast,  was  ready  for  sailing 
from  the  said  harbour  of  Puerto  Cabello  on  the  20th  of 
June,  1861.  And  the  master  on  the  26th  of  June,  not 
having  in  the  meantime  received  an  order  for  clearance 
therefrom,  sent  to  the  collector  of  customs  at  that  port  a 
written  notice  that  the  ship  was  ready  for  sailing,  and 
requesting  the  necessary  clearance,  but  no  answer  thereto 
was  received  by  him. 

Immediately  after  the  fine  of  500  dollars  was  imposed 
upon  the  master,  he  entered  a  protest  against  the  pro- 
ceedings of  the  authorities  of  the  Custom  House,  and 
caused  the  same  to  be  duly  registered  at  the  Register  Office 
of  the  town  of  Puerto  Cabello. 

On  the  said  27th  of  June,  1861,  the  master  appeared 
before  the  said  Tribunal  of  First  Instance,  and  was  then 
and  there  informed  that  if  he  would  pay  the  said  fine  of 
^00  dollars  the  necessary  order  for  clearance  would  he 
given. 

On  the  19th  of  August,  1861,  the  Judge  of  the  said 
Tribunal  of  Plrst  Instance,  decided  the  matter  before  him 
relative  to  the  imposition  of  the  said  fine  of  500  dollars  by 
the  authorities  of  the  Custom  House  in  favour  of  the 
master;  and  thereupon  the  said  authorities  of  the  Custom 
House  appealed  to  the  High  Court  at  Valentia,  which  is 
the  highest  court  of  appeal  from  the  said  Tribunal  of 
First  Instance,  and  on  the  alleged  ground  of  such  appeal 
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thej  continued  to  refuse  to  give  a  clearance  for  the  ship  to  the        18C4« 
mastery  although  in  that  behalf  requested  in  writing  by  the 
consignees  of  the  part  of  the  said  cargo  consigned  to  Puerto 
Cabello. 

During  August,  1861,  and  for  a  considerable  time  after- 
wards, a  revolution  took  place  in  the  Republic  of  Venezuela 
which  to  a  great  extent  prevented  intercommunication 
between  the  several  parts  of  the  country  as  well  as  all  com- 
mercial and  legal  proceedings  therein. 

On  the  30th  of  September,  1861,  one  John  Mon- 
tenegro arrived  at  Puerto  Cabello  aforesaid  from  Caraccas, 
being  commissioned  by  the  Government  of  the  Republic 
of  Veneieula  to  settle  the  claims  and  all  matters  connected 
with  the  said  ship  and  in  dispute  with  the  officers  of  the 
said  Government,  and  an  agreement,  dated  the  2nd  day  of 
October^  1861,  was  entered  into  and  executed  by  the  master 
Bnd  the  said  John  Montenegro  for  and  in  behalf  of  the 
nid  Government,  by  which  the  said  Government  engaged 
to  pay  to  the  master  the  sum  of  5000  dollars,  as  and  for 
Ml  compensation  for  the  detention  of  the  said  ship  and 
expences  attendant  thereupon,  and  a  further  sum  of 
164  dollars  33  cents,  for  expences  connected  with  the  said 
law  suits,  which  it  was  also  thereby  agreed  should  be  sus- 
pended, and  such  payments  were  respectively  to  be  made 
io  specie  on  the  10th  of  October  then  next. 

The  Government  of  the  Republic  of  Venezuela  did  not 
pay  the  said  respective  sums,  or  either  of  them,  on  the  said 
l(Hhof  October,  1861,  or  at  any  time,  but  the  said  ship 
was  further  detained  for  want  of  the  said  clearance,  and, 
^  the  22nd  day  of  October,  1861,  the  master  received  a 
commnnication  from  the  said  Government  proposing  that 
the  Government  should  give  him  an  order  for  the  payment 
to  him  of  a  like  sum  of  5000  dollars,  drawn  on  the  Custom 
HoQse  of  Maracaibo,  and  payable  out  of  the  import  duties 
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1864.  chargeable  on  the  goods  forming  the  part  of  the  said  original 
cargo  consigned  as  aforesaid  to  that  port,  which  proposals 
of  the  said  Government  were  refused  by  the  master  on  the 
groand  (as  the  case  was)  that  no  duties  were  payable  in 
respect  of  the  said  goods  at  Maracaibo. 

The  master  thereupon  went  himself  to  Caraccas,  whence, 
on  the  8th  of  November,  he  returned,  having  there  ob- 
tained an  order  from  the  said  Government  of  the  Republic 
of  Venezuela,  addressed  to  the  authorities  of  the  Custom 
House  at  Puerto  Cabello,  directing  them  as  well  that  the 
said  claim  was  then  intended  to  be  settled  by  and  between 
the  respective  representatives  of  her  Britannic  Majesty  and 
the  Government  of  the  Republic  of  Venezuela,  as  to  give 
the  said  ship  her  clearance  and  the  necessary  papers  to 
enable  her  to  proceed  to  Maracaibo,  which  said  clearance 
and  necessary  papers  were  accordingly  given,  and,  on  the 
9th  of  November,  1861,  the  ship  sailed  for,  and  on  the 
13th  day  of  the  same  month  arrived  at,  the  port  of  Mara- 
caibo. 

Shortly  afterwards  the  said  High  Court  at  Valencia 
reversed  the  decision  of  the  Judge  of  the  said  Tribunal  of 
First  Instance. 

Neither  the  said  sum  of  5000  dollars,  nor  any  part 
thereof,  nor  any  other  sum  in  respect  of  the  causes  for 
which  the  same  was  to  be  paid,  nor  any  sum  in  respect  of 
the  costs  and  expences  incurred  as  aforesaid,  has  been 
received  from,  nor  has  the  said  sum  of  500  dollars  so 
imposed  by  way  of  a  fine  upon  the  master  as  aforesaid  been 
paid  to,  the  said  Government  of  the  Republic  of  Venezuela 
or  the  authorities  of  the  said  Custom  House  at  Puerto 
Cabello. 

It  was  by  reason  of  there  being  two  separate  manifests 
instead  of  a  manifest  on  one  sheet  only,  and  not  by  reason 
of  the  said  master  having  shewn  the  same  to  the  Custom 
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House  aqlhorities^  that  the  fine  of  500  dollars  was  so 
imposed  on  the  said  master  as  aforesaid 

Bj  reason  of  the  detention  of  the  ship  at  Puerto  Cabello  ». 

as  aforesaid,  the  ship  sustained  damage,  and  expences  were 
in  consequence  incurred  hy  the  master  in  repairing  such 
damage. 

The  plaintiff  claims  to  recover  from  the  defendant  in 
this  action,  first,  for  loss  sustained  by  him  by  reason  of  the 
deteotion  of  the  said  ship  at  Puerto  Cabello  as  aforesaid ; 
secondly,  for  the  expenses  incurred  in  repairing  the  damage 
darned  by  the  said  ship  in  consequence  of  such  deten- 
tion; thirdly,  for  the  costs  and  expenses  incurred  by  him 
inan4abou^  the  legal  proceedings  taken  in  respect  of  the 
said  ship;  and,  fourthly,  for  the  fine  of  500  dollars  so 
imposed  on  the  roaster  as  aforesaid. 

The  master  had  no  funds  out  of  which  be  could  pay  the 
fioe,  and  was  unable  to  pay  the  same.  HeJ^applied^  to 
the  defendant's  agents  at  Puerto  Cabello  to  pay  it  for*him, 
but  they  refused  to  do  so  unless  he  gave  them  a  bottomry 
bond  on  the  ship  for  the  amount,  which  he  refused  to  do. 

The  Court  is  to  be  at  liberty  to  draw  from  the  above 
^tsany  conclusion  which,  in  their  judgment,  a  jury  ought 
to  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
voder  the  above  state  of  facts,  the  plaintiff  is  entitled  to 
''^^er  from  the  defendant  for  any,  and  if  so  for  which, 
of  the  several  items  of  claim. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
ctililled  to  recover  from  the  defendant  for  any  of  the  said 
ttems  of  claim,  then  final  judgment  shall  be  entered  up  for 
"^  plaintiff^  with  costs  of  suit  for  such  sum  as  shall  be  deter- 
ti^uied  and  certified  by  an  average  adjuster  to  be  payable. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not 
tttided  to  recover  from  the  defendant  for  any  of  the  said 
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claims,   then  judgment  of  nolle  prosequi,  with  costs  of 
defence,  shall  be  entered  up  for  the  defendant. 

Lush  {H.  T.  Cole  with  him). — It  is  conceded  that  the 
claim  to  the  fine  of  500  dollars  cannot  be  sustained,  but 
the  plaintiff  is  entitled  to  recover  all  the  other  items.  Bj 
the  additional  clause  to  the  charter-party  the  charterer  was 
permitted  to  send  the  vessel  to  two  ports  instead  of  one, 
and  he  undertook  to  pay  ''  any  and  every  expense"  which 
the  vessel  might  incur  in  consequence  of  the  permission. 
That  must  mean  something  more  than  the  ordinary  ex- 
penses. It  is  not  contended  that  the  defendant  would  be 
liable  for  expenses  incurred  by  the  wrongful  act  of  the 
master,  but  the  expenses  now  claimed  were  the  direct  and 
immediate  consequence  of  the  defendant's  act  in  making 
two  separate  manifests  instead  of  a  manifest  on  one  sheet 
only.  That  gave  rise  to  suspicion  that  contraband  goods 
were  on  board  the  vessel.  It  is  evident  from  the  letter  of 
the  defendant  to  the  master  that  he  foresaw  some  diflBcuIty 
from  there  being  two  separate  manifests.  It  must  be 
assumed  that,  according  to  the  law  of  Venezuela,  the  fine 
was  lawfully  imposed,  and  that  the  detention  of  the  vessel 
was  a  lawful  mode  of  enforcing  its  payment.  The  plaintiff 
has  incurred,  by  that  detention,  expense  in  the  wages  of 
the  crew  and  officers  and  the  repair  of  the  damage  done  to 
the  vessel.  He  has  also  incurred  expenses  by  the  legal 
proceedings.  All  these  are  expenses  which  the  defendant, 
by  his  contract,  has  undertaken  to  pay. 

Mellish  {Potter  with  him),  for  the  defendant. — None  of 
these  claims  are  expenses  which  the  defendant  has  under- 
taken, by  his  contract,  to  pay.  As  the  charter-party  origi- 
nally stood,  the  vessel  was  to  proceed  with  a  caigo  to 
Puerto  Cabello  alone ;  and  another  charter-party  was  entered 
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into  for  the  homeward  voyage  of  the  ship  from  Maracaibo.        1864. 
The  additional  clause  enabled  the  charterer  to  send  a  por- 
tion of  the  cargo  to  Maracaibo,  instead  of  going  there  from 
Puerto  Cabello  in  ballasti  and  the  defendant  undertook  to 
pay  the  expenses  which  the  vessel  might  incur,  not  in 
oooseqaeoce  of  going  to  two  ports,  but  of  discharging  the 
caigo  at  two  ports  instead  of  one.     That  view  is  confirmed 
bj  the  defendant's  letter  to  the  master.     The  expenses 
daimed  are  not  those  the  parties  contemplated  as  the 
natand  result  of  sending  a  portion  of  the  cargo  to  Mara- 
caiba    The  proximate  cause  of  the  loss  must  be  looked  at : 
bddes  V.  The  Universal  Marine  Insurance  Company  (a). 
It  is  not  enough   that  there  is  a  causa  causans, — there 
must  be  a  causa  sine  qua  non.     Assuming  that  the  vessel 
would  not  have  been  detained  if  there  had  not  been  two 
Kparate  manifests,  that  was  only  a  remote  cause  of  the  loss* 
lo  tnitb,  the  loss  resulted  from  the  inability  of  the  master 
to  pay  the  fine.     If  he  had  paid  it  none  of  these  expenses 
would  ba?e  been  incurred. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  ia 
oot  entitled  to  recover.  Mr.  Lnsh  has  failed  to  shew  that 
>Qy  of  the  expenses  claimed  were  incurred  in  consequence 
^  the  permission  to  send  a  portion  of  the  cargo  to  Mara- 
caibo, 80  as  to  entitle  the  plaintiff  to  recover  them  under 
tbe  terms  of  the  additional  clause  in  the  charter-party. 
^  difficulty  has  entirely  arisen  from  the  master  not 
bamg  funds  to  pay  the  fine.  If  he  had  paid  it,  the  vessel 
would  not  have  been  detained,  and  the  expenses  of  the 
^^  of  the  crew  and  officers,  of  the  repair  of  the  damage 
^^'^  by  the  detention  of  the  vessel,  and  of  the  legal 
P'^'ceediQgs  (which  altogether  amount  to  a  great  deal  more 

^  the  fine),  would  not  have  been  incurred.  The  plain- 
Co)  14  C.  B.  N.  S.  259. 


i 


280  EXCHEQUKK   REPORTS. 

1864(.        ^iff  i^  ^^  more  entitled  to  claim  expenses  occasioned  by  the 
^^^"''^^       master's  inability  to  pay  the  fine   than  a  person  who  is 
9.  unable  to  pay  a  judgment  debt  has  a  right  to  complain 

that  he  has  been  taken  in  execution  and  has  sustained  loss 
by  imprisonment.  The  general  scope  and  principle  of  the 
law  is  tbat^  if  a  person  cannot  discharge  a  liability,  he 
must  pay  the  expenses  consequent  upon  his  default 

On  the  present  occasion,  the  charterer  did  not  guarantee 
that  he  would  be  responsible  for  every  sort  of  expense ;  he 
merely  undertook  that,  in  consideration  of  the  owner  per- 
mitting his  vessel  to  go  with  a  portion  of  the  cargo  to 
Maracaibo,  he  would  pay  any  expenses  which  might  be 
incurred  in  consequence  of  that  permission.  The  expenses 
now  claimed  were  not  incurred  in  consequence  of  the 
vessel  taking  a  portion  of  the  cargo  to  Maracaibo,  bat  in 
consequence  of  the  master  not  being  able  to  pay  the  fine. 
I  think  that,  whether  the  imposition  of  the  fine  was  legal 
or  illegal,  this  claim  is  equally  unfounded.  The  defendant 
only  undertook  to  pay  those  expenses  which  were  the 
natural  result  of  the  alteration  in  the  charter,  and  which 
may  be  reasonably  supposed  to  have  been  foreseen  or 
anticipated  by  the  parties. 

On  these  grounds  I  think  that  the  plaintiff  is  not  entitled 
to  recover  any  of  the  claims,  and  judgment  of  nolle  prosequi 
must  be  entered. 

Martin,  B. — I  am  also  of  opinion  that  the  defendant  i« 
entitled  to  judgment.  The  plaintiff  claims  to  recover:  first, 
the  loss  sustained  by  him  by  reason  of  the  detention  of  the 
ship  at  Puerto  Cabello ;  secondly,  for  the  expenses  iocurred 
in  repairing  the  damage  sustained  by  the  ship  in  conse- 
quence of  such  detention ;  thirdly,  for  the  costs  and  ex- 
penses incurred  by  him  in  and  about  the  legal  proceediugs 
taken  in  respect  of  the  ship ;  and  fourthly,  for  the  fine  of 
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^  dolltn  imposed  on  the  master.     With  respect  to  the        1864. 

lait  claim,  Mr.  Lush  admitted  that,  inasmuch  as  the  fine 

had  never  been  paid,  that  claim  could  not  be  sustained. 

The  question  then  is,  whether  any  of  the  three  other  claims 

lie  within  the  terms  of  the  contract ;   if  not,  the  defendant 

is  not  responsible.     It  may  be  that  a  wrong  was  done  to  the 

ptabdff  bj  the  detention  of  the  ship,  but  the  defendant  is 

not  boand  to  compensate  for  that,  unless  he  has  contracted 

to  do  so. 

On  the  1st  March,  the  defendant  chartered  the  vessel 
from  Liverpool  to  Puerto  Cabello,  and  on  the  21st  March 
s&  additional  clause  was  signed,  by  which  the  charterer  was 
to  have  the  option  of  sending  a  portion  of  the  cargo  to 
Maiicaib6,  or  of  sending  the  vessel  direct  to  Maracaibo, 
It  being  understood  that  every  expense  the  vessel  might 
incur  in  consequence  of  the  additional  clause  should  be 
home  by  the  charterer.  That  was  the  contract  between 
die  parties,  and  the  question  is,  whether  any  of  the  expenses 
which  the  vessel  did  incur  were  expenses  incurred  in 
consequence  of  this  additional  clause. 

With  respect  to  the  alleged  loss  by  reason  of  the  deten- 
tion of  the  vessel,  it  b  said  it  was  caused  by  the  charterer 
ndung  out  two  separate  manifests  instead  of  a  manifest  on 
ne  sheet  only,  but  if  that  was  wrong,  why  did  not  the 
captain  refuse  to  receive  them  ?  It  cannot  be  called  a  wrong. 
It  waa  a  mistake,  and  even  if  it  caused  the  loss  it  was 
the  joint  mistake  of  both  parties.  In  truth,  however,  the 
loas  arose  from  shipping  goods  to  the  port  of  a  country 
whose  Government  was  in  such  a  disturbed  state.  The 
"^  meaning  of  the  clause  is,  that  the  charterer  shall 
P*y  the  expenses  incurred  by  reason  of  hb  taking  a 
portion  of  the  cargo  to  Maracaibo.  Then  how  can  it 
he  said  that  because  the  vessel  was   detained  at   Puerto 


282 


EXCHEQUER  REPORTS. 


1864. 


Cabello  the  loss  sustained  by  that  detention  was  an  expense 
incurred  by  reason  of  the  charterer  being  at  liberty  to  take 
a  portion  of  the  cargo  to  Maracaibo  ?  Even  supposing  the 
master  incurred  the  fine  of  500  dollars  by  having  two  separate 
manifests,  there  is  nothing  in  the  case  to  shew  that  the 
detention  of  the  vessel  was  legal. 

Then  with  respect  to  the  expenses  incurred  in  repairing 
the  damage  to  the  ship  by  reason  of  its  detention,  I  am  also 
of  opinion  that  the  defendant  is  not  liable,  and  for  the 
same  reasons. 

Then  as  to  the  claim  for  the  costs  and  expenses  incurred 
about  the  legal  proceedings,  how  can  the  defendant  be  liable 
for  them  ?  If  the  detention  of  the  ship  was  lawful,  the 
plaintiff  must  pay  the  expenses  incurred  in  endeavouring  to 
procure  its  release;  if  the  detention  was  unlawful,  what 
pretence  is  there  for  saying  that  the  defendant  is  bound  to 
pay  them  ?  It  seems  to  me  that  the  plaintiff  has  utterly 
failed  to  shew  that  there  has  been  any  breach  of  this  con- 
tract on  the  part  of  the  defendant 


Bramwell,  B. — I  am  entirely  of  the  same  opinion.  The 
question  turns  upon  the  words,  **  and  that  any  and  every 
expense  the  vessel  may  incur  in  consequence  of  the  addi- 
tional clause  to  this  charter  shall  be  borne  by  the  charterer." 
By  that  clause  does  not  the  shipowner  in  effect  say,  **  I 
have  engaged  to  take  your  goods  to  a  particular  port,  and  I 
am  willing  to  take  them  to  that  port  or  to  another  port, 
or  to  both,  and  as  I  do  not  charge  you  any  more  freight, 
yoQ  must  pay  every  expense  the  vessel  may  incur  in  con- 
sequence'* ?  Suppose  the  parties  themselves  had  calculated 
the  additional  expense,  they  would  never  have  taken  into 
account  the  possibility  of  such  expenses  as  the  plaintiff  now 
•eeks  to  cast  upon  the  defendant.     Looking  at  the  words. 
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''ererj  expense  the  vessel  maj  incur  in  consequence  of  this  1864. 
additional  clause,''  how  can  it  be  said  that  the  expenses  now  ^"^'^^ 
claimed  were  incurred  in  consequence  of  that  clause  ?  They  t>. 

DURAKTT. 

clearlj  were  not      It  may  be  that  the  loss  would  not  have 

occurred  if  there  had  been  no  additional  clause,  but  the  loss 

is  Dot  the  consequence  of  it.     In  Thompson  v.  Hopper  {a), 

mj  brother  Martin  said : — **  No  doubt  if  the  ship  had  not 

D  sent  to  sea  she  would  not  have  been  lost;  but  this  may 

said  of  every  loss.     Again,  if  she  had  been  sent  out  sea- 

ivorthy,  it  is  probable  she  would  have  sailed  at  once  upon  her 

▼ojage'and  not  anchored,  but  this  is  mere  surmise  ;  the  real 

answer  to  both  suggestions  seems  to  me  to  be  that  they  are 

use  remotae,  whilst  by  law  the  causa  proxima  is  alone  to 

regarded."    In  his  opinion,  therefore,  although  the  send- 

ixift  the  vessel  out  to  sea  in  an  unseaworthy  state  was  in  one 

i3fle  the  cause  of  its  loss,  that  is  to  say,  if  the  vessel  had 

D  seaworthy  the  loss  might  not  have  occurred,  yet  the 

t^Kiseaworthiness  was  not  the  cause  of  the  loss  in  such  a 

use  as  to  preclude  the  plaintiff  from  recovering  on  the 

licy. 

Apart  from  these  considerations,  I  may  observe  that  the 
anifest  is  the  master's  manifest     The  charterer  makes  it 
out  because  he  knows  better  than  the  master  what  cargo  is 
•iiipped,  but  nevertheless  it  is  the  master's  manifest,  and 
tf  there  was  anything  wrong  in  making  out  two  separate 
manifests  the  master  should  have  objected  to  it.     Suppose 
the  master  himself  had  made  out  the  manifests,  and  right- 
fully or  wrongfully  the  ship  had  been  detained  at  Puerto 
Cabello   because   he    made    out  two   separate   manifests 
ii^stead  of  a  manifest  on  one  sheet  only,  bow  would  that  be 
toe  proximate  cause  which  led   to  expense  in  additional 
^'g^  repairs  of  the  ship,  legal  proceedings,  and  a  fine 

(a)  E.B.  &£.  1038.  1051. 


cootefl*?' 


<>-";     tor^x"*   »\\es*^*^       ,„\v\9***      •Ue-oeS'  fire.  *'='^  -A*. 
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^nd  securely  carry  and  deliver  the  said  goods  as  aforesaid, 

but  took  such  bad  and  improper  care  of  their  said  steam 

^vessel,  and  navigated  and  directed  and  managed  the  same 

in  so  careless,  negligent  and  improper  a  manner  that,  by 

and  through  the  gross  carelessness,  negligence,  mismanage- 

ueDt  and  improper  conduct  of  defendants,  by  their  servants 

ouf  marmers  in  that  behalf,  and  not  otherwise,  the  steam 

Teasel,  with  great  force  and  violence,  ran  foul  of  and  struck 

•gainst  a  certain  other  steam  vessel,  to  wit,  "  The  Araxes," 

whereby  the  plaintiff's  goods  on  board  the  said  steam  vessel 

of  the  defendants,  were  sunk  and  the  said  goods  became 

wholly  lost  to  the  plaintiff. 

Plea.— That  the  defendants  were  prevented  from  carry- 
nig  and  delivering  the  goods  agreeably  to  the  terms  upon 
which  they  received  the  same  by  the  excepted  perils. 

Beplication. — That  the  supposed  excepted  perils  in  the 
pin  mentioned  consisted  wholly  of  the  collision  in  the 
^laration  mentioned,  and  that  the  said  collision  arose 
wd  was  wholly  caused,  and  the  supposed  perils  were 
locnrred  by  and  through  the  gross  carelessness,  negligence, 
mismanagement  and  improper  conduct  of  defendants  by 
dieir  servants  and  mariners  in  that  behalf,  and  not  other- 
•iw,  and  that  the  defendants  were  not  prevented  from 
<^ing  and  delivering  the  said  goods  by  the  said  excepted 
P^ls,  or  any  of  them,  further  or  otherwise  than  in  this 
application  mentioned. 
Demorrer,  and  joinder  therein. 
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oir  Gr.  Honyman  (with  whom  was  Lush)  argued  in  slip- 
py of  the  demurrer  (a). — The  defendants  are  exempt 
frwn  liability  by  the   exception  in   the  bill  of  lading  of 

accidents  or  damage  of  the  seas  and  steam  navigation,  of 
whatever  nature  or  kind  soever."     A  carrier  by  water  may 

(«)  In  last  Easter  Term,  May  4,  and  in  the  present  Term,  May  30. 
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1864u        carry  on  such  terms  only  as  he  thinks  fit ;  and  the  defend- 

^•^^^      ants  have  contracted  that  thev  shall  not  be  responsible  for 
Llotj>  •'  '^ 

9.  loss  against  which  the  owner  of  the  goods  might  protect 

GeNKRAL        1.1.  ... 

Iron  Scrkw  himself  by  insurance.  A  common  carrier  is  responsible  for 
all  losses  except  those  occasioned  by  the  act  of  God  or  the 
Qiieen*s  enemies;  but  even  before  the  statute  11  Geo.  4  & 
1  Wm.  4,  c.  68,  he  might  have  limited  his  liability  by  a 
public  notice :  Story  on  Bailments,  §  554,  p.  576»  5th  ed. 
[^Martin,  B. — A  carrier  is  liable  for  gross  negligence,  although 
the  goods  are  above  the  value  mentioned  in  his  public 
notice,  and  although  they  are  not  specially  entered  and 
insured:  Birkett  v.  Willan  (a),  Batson  v.  Donovan  (ft). 
ChannelU  B. — In  Chitty*8  Law  of  Carriers,  chap.  Ill, 
p.  147,  it  is  said  : — ^^  At  common  law  there  was  no  distinc- 
tion between  common  carriers  by  land  and  common  carriers 
by  water,  and  the  general  principles  which  have  been  laid 
down  with  regard  to  carriers  by  land  equally  apply  to  those 
by  water.  In  the  absence  of  any  express  contract  between 
the  parties  they  are  liable  in  the  same  degree,  except  so  far 
as  their  liability  is  limited  by  act  of  parliament."]  Com« 
mon  carriers  are  not  bound  to  carry  every  description  of 
goods,  and  between  all  places  on  their  line,  but  only  such 
goods,  and  to  and  from  such  places,  as  they  have  publicly 
professed  to  do,  and  have  convenience  for  that  purpose: 
Johnson  v.  The  Midland  Railway  Company  (c).  Where  a 
railway  Company  issued  printed  notices  that  they  would 
not  carry  fish  except  on  terms  relieving  them  firom  all 
liability,  and  declaring  that  none  of  their  servants  had 
power  to  vary  the  terms,  and  a  fish-dealer,  on  whom  the 
notice  had  been  served,  persisted  in  sending  his  fish  by  the 
railway,  it  was  held  that  a  special  contract  might  be  inferred 
by  which  he  was  bound,  although  he  dissented  from  its 

(a)  2  B.  &  Aid.  356.  (h)  4  B.  &  Aid.  21. 

(c)  4  Exch.  567. 
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term:  Walker  ▼.  7%^  Fork  and  North  Midland  Railway       igg^. 
Company  (a).     The  law  of  carriers  is  analogous  to  that  of     ^"^"^ — ' 
innkeepers;   and   in  Morgan  v.  Ravey  {b)  it  was  never  v. 

doubted  that   an   innkeeper  might  limit  his  liability   by   Iron  Scrxw 
notice    The  defendants  do  not  seek  to  protect  themselves       ""'"*   ^' 
against  responsibility  for  their  own  negligence,  but  only  for 
that  of  their  servants.     [Martin,  B. — A  carrier  by  water 
impliedly  promises  that  his  vessel  shall  be  seaworthy,  and 
be  is  responsible  for  damage  arising  from  leakage,  although 
be  has  given  notice  that  he  will  not  be  answerable  for  any 
damage  unless  occasioned  by  want  of  ordinary  care  in  the 
master  or  crew  :  Lyon  ▼•  MeUs  (c).]     Here  the  collision 
was  as  much  an  accident  of  the  seas  and  navigation  as  if 
the  teasel  had  struck  against  a  rock.     In  Webster's  Dic- 
tionary one  definition  of  "accident**  is,  *'an  event  that 
takes  place  without  one*s  foresight  or  expectation."    The 
tenns  of  the  contract  are  sufficiently  large  to  exonerate  the 
defendants  from  responsibility  for  all  sea  risks  of  whatever 
Uod  and  however  arising :  Austin  v.  The  Manchester^  She/- 
J^d  and  Lincolnshire  Railway  Company  (d).     The  insertion 
of  **  barratry  of  master  or  mariners,"  in  the  excepted  perils, 
>bew8  that  the  defendants  were  to  be  protected  against  the 
nuaconduct  of  their  servants.     [ChannelU  B. — The  negli- 
pnceof  the  master  or  crew  is  no  defence  to  an  action  on 
>  policy  of  insurance,  where  the  loss  has  been  immediately 
iKcasioDed  by  the  perils  insured  against :  Biccard  v.  Shejy- 
^(e).]     If  the  proximate  cause  of  the  loss  is  perils  of  the 
^  the  assured  may  recover,  although  it  was  remotely 
<^ccaaoned  by  the  misconduct  of  the   master:    Dixon  v. 
«■&•(/).    In  Carr  v.  The  Lancashire  and  Yorkshire  Rail- 

W  2  E.  &  B.  750.  (d)  10  C.  B.  454. 

W  6  H.  &  N.  265.  (e)  14  Moo.  P.  C.  471. 

(e)  5  Etit,  42S,  (/)  5M.k  W.  405. 

▼OL.  ni.— H.  &  C.  D  EXCIi. 
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1864.        *wy  Company  {a)  the  jury  found  that  the  defendants  were 

^"^     '       g'*»Jtj  of  gross  negligence,  but   it  was  nevertheless  held 

'••  that  they  were  protected  bv  the  terms  of  their  contract. — 

GeSFRAL  rr«  1  /.  1 

liK.x  ScRKw     ihey  also  referred  to  Laveroni  v.  Drury  (6), 

(JiiLULU  Co. 

Brett  {Ilannen  and  Cohen  with  him),  contra. — Loss  occa- 
sioned by  the  negligence  of  the  defendant's  crew  is   not 
within  the  excepted  perils  in  the  bill  of  lading.     The  same 
construction  should  not  be  put  upon  a  bill  of  lading  as 
upon  a  ]K>licy  of  insurance,  for  the  two  contracts  are  essen- 
tially different.     In  an  insurance  the  subject-matter  of  the 
contract  is  damage^  and  unless  there  is  damage  the  contract 
does  not  come  into  operation  ;  in  a  bill  of  lading  the  con- 
tract is  to  carry  safely  and  deliver.    Therefore,  in  a  contract 
of  insurance  the  causa  proxima  must  be  considered  in  order 
to  ascertain  whether  the  damage  is  caused  by  the  |)erils 
insured  against :  Story  on  Bailments,  §  515,  p.  542,  5th  ed. 
The  decisions  in   Sadler  v.  Dixon  (c)  and  lonidet  v.  The 
Universal  Marine  Insurance  Company  {d)  proceeded  on  that 
principle.     But  under  a  bill  of  lading  the  causa  causans  must 
be  regarded ;  and  here  the  real  cause  of  the  loss  was  not  an 
accident  or  damage  of  the  sea,  but  the  negligence  of  the 
defendants*  servants.     It  makes  no  difference  whether  the 
loss  was  occasioned  by  the  negligence  of  the  crew  or  of 
the  defendants  themselves.     If  the  defendants  had  been  on 
board  the  vessel,  and  their  personal  negligence  had  caused 
the  loss,  they  would  not  have  been  exempted  from  liability 
by  the  exceptions  in  this  bill  of  lading.     In  Carr  t.  The 
Lancashire  and  Yorkshire  Railway  Company  (a)  the  words 
were  **  darai^^  howsoever  caused.^    A  collision  caused  by 
the  negligence  of  the  master  or  crew  is  not  within  the 

(o)  7  Exch.  707.  (c)  5  M.  &  W.  405. 

(A)  S  Exch.  166.  (d)  14  C.  B.,  N.  S.  259. 
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exception  of ''  accidents  or  damage  of  the  seas :''  Maclachlan       xgQ4. 
on  Merchant  Shipping,  p.  458.     In  BuUer  v.  Fisher  (a)      ^"^^^ 
hfAKemmn  sud,  **lf  the  defendants  have  been  guiltv  of  v. 

soy  deg;ree  of  negligence,  and  it  could  have  been  proved  Iroh  Scrkw 
tbat  the  accident  could  have  been  prevented,  they  would 
certainly  have  been  liable."  In  Story  on  Bailments,  §  512  a, 
p*  539, 5th  ed.,  it  is  said  that  the  phrase  '^  perils  of  the  sea" 
niQit  be  understood  "  to  include  such  losses  only  to  the 
pHxk  on  board  as  are  of  an  extraordinary  nature,  or  arise 
^  some  irresistible  force,  or  from  inevitable  accident,  or 
fi^o  some  overwhelming  power,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill  and 
pnidence."  In  Kent's  Commentaries,  vol.  3,  part  v., 
lec.  xWii.  (5),  p.  301,  10th  ed.,  it  is  said :— "  Perils  of  the 
^  denote  natural  accidents  peculiar  to  that  element,  which 
do  not  happen  by  the  intervention  of  man,  nor  are  to  be 
prevented  by  human  prudence."  The  law  is  thus  laid  down 
"^Parson's  Maritime  Law,  vol  1,  bk.  1,  ch.  vii.,  p.  190: — 
*  u  the  caigo  is  injured  by  collision  through  any  fault  of 
the  master,  the  shipper  has  an  undoubted  claim.  If  the 
^Ilision  occurred  from  the  irresistible  force  of  tide  or  storm, 
toe  ship  is  excused,  because  the  loss  was  occasioned  by  a 
peril  of  the  sea.  But  if  tl\e  collision  occurred  wholly 
throQgh  the  fault  of  another  vessel,  and  most  unnecessarily, 
DQt  without  any  £iult  on  the  part  of  the  ship  which  con- 
tains the  damaged  cargo,  then  the  ship  is  not  excused, 
whether  there  be  a  bill  of  lading  or  not,  such  collision 
Wng  neither  an  act  of  God,  or  '  a  peril  of  the  sea.'"  In 
Eoerigon  on  Insurance  (ed.  Meredith),  p.  285,  "  accidents" 
^  deBned  as  '*  those  events-^hich  no  human  prudence 
^Id  foresee." — He  was  then  stopped  by  the  Court 

SirG.  Honymafiy  in  reply. — ITiere  is  no  authority  for 

{a)  3  Esp.  67. 
u  2 
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18&li.        putting  a  construction  on  a  bill  of  lading  different  from 

LlotT'       ^^^^  ^^  ^  policy  of  insurance.     The  general  rule  in  cases 

*"•  of  insurance,  "  causa  proxima,  non  remota  spectatur,"  is  in 

Iron  Screw    many  cases  applicable  to  carriers  by  water,  although  there 
Collier  Co. 

may  have  been  some  negligence  or  misconduct  on  the  part 

of  the  master  or  crew  :  Story  on  Bailments,  §  515,  p.  542, 5tfa 
cd.  [Pollock^  C.  B. — If  the  man  at  the  helm  turned  the  vessel 
the  wrong  way,  by  which  it  was  cast  on  shore  and  destroyed, 
the  causa  cansans  would  be  his  negligence,  and  not  the 
perils  of  the  sea,  but  the  causa  prozima  would  be  the  perils 
of  the  sea.  And  if  the  ship  were  struck  with  light- 
ning, and  the  cargo  thereby  destroyed,  although  there  was 
negligence  on  the  part  of  the  master,  the  causa  proxima 
would  be  a  peril  of  the  sea.]  If  the  collision  had  been 
caused  by  the  negligence  of  the  master  or  crew  of  the 
other  vessel,  the  loss  would  have  been  a  loss  by  perils  of 
the  sea :  Smith  v.  Scott  (a).  The  dictum  of  Lord  Kenyan^ 
in  Buller  v.  Fisher  (6),  was  not  necessary  for  the  decision 
of  that  case.  [Martin^  B. — Non  constat  that  the  sea  was 
calm,  and  the  other  vessel  at  anchor  when  the  collision 
took  place.]  The  words  "of  whatever  nature  or  kind 
soever/^  include  the  four  kinds  of  collision,  viz.,  where  one  or 
other  of  the  parties  is  solely,  or  both  or  neither  are  in  fault 
In  a  marine  insurance,  there  is  no  implied  warranty  that 
the  master  and  crew  shall  do  their  duty  during  the  voyage : 
per  Lord  Wensleydale  in  Biccard  v.  Shepherd  (c). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plaintiff^ 
is  entitled  to  judgment  The  declaration  sets  out  the  bill 
of  lading,  which  contains  an  exception  of  certain  perils, 
including  barratry  of  the  master,  but  not  gross  n^ligence 
or  improper  conduct  short  of  barratry.  The  declaration 
then  avers  that  the  defendants  did  not  safely  and  securely 

(a)  4  Taunt  126.  (ft)  3  Esp.  7.  €8. 

(c)  14Moo.  P.O.  471.494. 
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cuTj  and  deliver  the  goods,  but  navigated  the  steam  vessel 
in  80  careless,  negligent  and  improper  a  manner  that  *'  by 
and  through  the  gross  carelessness,  negligence   and  im- 

• 

proper  condact  of  the  defendants,  by  their  servants  and 
marinerB  in  that  behalf,  and  not  otherwise,"  the  steam  vessel 
struck  against  another  vessel,  whereby  the  goods  were  lost. 
The  defendants,  by  their  plea,  say  that  they  were  prevented 
ftom  carrying  and  delivering  the  goods  by  the  excepted 
perib.  The  plaintifls  reply  that  the  collision  was  caused, 
and  **  the  supposed  perils  were  incurred  by  and  through 
the  gross  negligence,  mismanagement  and  improper  conduct 
of  the  defendants,  by  their  servants  and  mariners,*"  and 
tHat  they  were  not  prevented  from  carrying  and  delivering 
the  goods  by  the  said  excepted  perils.  The  question  is, 
whether,  under  these  circumstances,  the  plaintiff  is  entitled 
to  recover. 

It  appears  to  me  clear,  upon  the  authorities,  that  Mr. 
Bmfg  proposition  is  correct,  and  that,  in  cases  of  this  kind, 
We  must  look,  not  at  the  causa  proxima,  but  the  causa 
Susans,  or  real  cause  of  the  loss.  Therefore,  if  the  negli- 
pQce  of  the  master  or  mariners  was  the  cause  of  the  loss, 
^  plaintiff  is  entitled  to  recover,  notwithstanding  the 
^^ptions  in  the  bill  of  lading.  There  is  a  well-known 
Unction  between  a  marine  assurance,  whether  on  a  ship 
or  goods,  and  an  ordinary  insurance  against  fire.     If  a  man 

• 

insores  his  house  and  goes  home  so  intoxicated  as  not  to 
^w  what  he  is  about,  and  in  tluit  state  sets  (ire  to  his 
lionse,  he  is  as  much  entitled  to  recover  as  if  the  fire  had 
occurred  'by  accident'  when  he  was  sober.  But  in  the 
caie  of  marine  insurance  it  is  otherwise,  and  the  proxi- 
ti^o  not  the  remote  cause  is  considered.  The  argument 
^  the  defendant  cannot  prevail  against  the  authorities, 
sod  our  judgrinent  must  be  for  the  plaintiff. 


1864. 

Llotd 

f. 

Gekeral 

Iron  Screw 
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1864.  Mastot,  B. — I  am  of  the  same  opiDioD.    It  seems  to 

^TTl^  °^  ^^  ^^-  Sreii  b  right ;  and  that,  potting  a  reasonable 

•-  ^^  meaning  upon  the  exceptions  in  the  bill  of  lading,  this  case 


Ikos  Sc&cw  is  not  within  them.  In  <xder,  howerer,  to  form  a  correct 
judgment  on  the  case,  we  ooght  to  know  the  fiu:ts.  and  the 
isBoes  should  have  been  tried  before  this  aigomenL 


Baaxwelx,  B. — ^I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  jodgmenL  No  doubt  this  is  an  inconrenient 
mode  of  raising  the  question,  because  the  plaintiff,  in  order 
to  make  a  good  replication,  states  a  superlatire  case,  which 
may  not  be  supported  bj  the  eridenoe.  However,  I  con- 
sider the  effect  of  the  pleadings  to  be,  that  the  plaintiff  says 
the  loss  was  occasioned  bj  the  negl^ence  of  the  defendants' 
marinera,  and  from  no  other  cause,  that  is^  there  was  no 
contribntorr  negligence  on  the  part  of  the  plaintiff.  The 
question  then  is,  whether  the  exceptions  in  the  bill  of  lading 
extend  to  that  case,  and  I  think  they  do  not. 

It  is  to  be  observed  that  the  exceptions  are,  "  the  act  of 
God,  the  Queen*s  enemies,  pbaies»  robbers^  thteyes" — all  of 
which,  I  suppose,  mean  ineritable  perils.  Then  comes 
**  banatiT  of  master  or  mariners^  restraint  of  princes  and 
ruleis^  fire*  (which  may,  no  doubt,  arise  fiom  carelessness 
or  misfortune)^  **  accident  ordimy  from  machineiy,  boilers, 
steam*  (which  cannot  applj  to  an  explosion  caused  by  the 
wiUul  act  of  the  oigineer  X  "  or  fiom  other  goods  by 
contact,  sweatix^  leaking  or  otherwise.*  Then  comes 
"  and  accidents  or  damage  of  the  seas,  riTers^  and  steam 
nayi^ation,  of  wfaaterer  nature  or  kind  soeyer.  The  plain- 
uff  says  that  the  coUisaon  w«s  caused  by  the  negligence  of  the 
defendants^  In  cooudoq  parlance  that  is  certainly  not  an 
^'accident.*  Suppoge  a  man  dioose  to  ride  blindfolded  along 
die  street,  and  ran  against  aiwiher  peison  on  horseback,  by 
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which  both  were  injured,  could  the  former  say  that  he  had 

met  with  an   accident  when  he  did  an  act  which,  in  all 

probability,  would  lead  to  mischief?    The  person  with  whom  »• 

he  came  in  collision  misht  fairly  say  that  he  had  mei^  with    Iron  Scatw 

^      ^  CoLuta  Co. 

an  accident,  for  he  met  with  a  peril  which  he  could  not 

have  foreseen  or  expected.    Looking  at  the  proper  meaning 

of  the  word  *' accident"  I  think  it  does  not  include  injury 

fo  the  cargo  from  the  negligence  of  the  master  or  crew. 

The  other  word   is  'damage,"  and  I  think  that   means 

damage  done  by  the  seas,  rivers,  or  steam  navigation.    This 

collision  was  not  sea  damage,  or  damage  resulting  from 

steam  navigation.     The  words  "accidents  or  damage  of 

the  seas,"  &c.,  have  much  the  same  meaning  as  **  perils  of 

the  seas,"  and,  with  the  exception  of  barratry  and  fire,  the 

whole  provision  is  directed  against  inevitable  accidents,  and 

^ot  against  events  which  might  be  avoided  by  prudence 

^lid  care. 

It  was  argued  that  if  the  defendants  are  not  liable  for 
^he  barratry  of  the  master  and  mariners,  why  should  they 
^  liable  for  their  negligence  ?     It  may  be  answered,  first, 
^oal  they  are  liable  for  wilful  negligence  if  it  be  not  barra- 
trous; and,  secondly,  that  barratry  implies  a  secret  and 
'■^udalent  act,  against  which  the  shipowner  cannot  guard, 
whereas  negligence   may  be  prevented   by   employing    a 
•ailfiil  master  and  marinenB.     Suppose,  instead  of  a  cor- 
poration, a  private  individual  had  contracted  to  carry  goods 
^pcm  the  terms  of  this  bill  of  lading  and  had  himself  acted 
as  master,  could  he  be  permitted  to  say,  "  I  intended  to 
B^Utfd  myself  against  the  consequences  of  my  own  negli- 
K^Qce."    Does  it  make  any  difference  because  the  owner, 
^>^*^  of  being  an  individual  and  acting  as  master,  is  a 
^wporation  ?     However  that  may  be,  the  replication  shews 
^t  the  loss  was  not  occasioned  by  "  accidents  or  damage 
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Llotd 


of  the  seas'*  within  the  meaning  of  the  exception  in  this 

bill  of  lading.     I  wish  to  add  that,  upon  the  authorities,  I 

9'  am  satisfied  that  Mr.  Brett  is  right ;  and  I  think  Emirigon 

Gekeral  ,  . 

Iron  Screw  is  enfhied  to  great  weight 
CoLLitB  Co. 

ChannelL,  B. — I  concur  with  the  rest  of  the  Court, 
upon  the  ground,  independently  of  authority,  that  the 
replication  takes  the  case  out  of  the  excepted  perils  in  the 
bill  of  lading.  At  the  same  time  I  think  that  the  case  is 
concluded  by  the  authorities. 

Judgment  for  the  plaintiff. 


JUM  13. 


A  plaintiff 
who  had  ob* 
tainiHl  judg- 
ment for  hiB 
costs,  in  col- 
Insion  with 
the  defendant, 
and  in  order 
to  defeat  the 
lien  of  the 
plaintiff's  at- 
torney, ffare 
him  and  the 
sheriff  notice 
not  to  execute 
any  process 
on  pain  of 
being  treated 
AS  trespassers. 
— Ife/rf,  that 
«  Judge  had 
power,  in  the 
exercise  of 
the  equitablo 
interference 
of  the   Courti 
costs 


Ex  PARTS  W.  Games. 
In  re  Williams  v.  Llotd. 

./\N  action  had  been  commenced  by  the  above  named  W. 
Games,  as  attorney  for  Williams,  the  plaintiff,  against  the 
defendant  Lloyd,    the  sheriff  of  Brecon,  for  wrongfully 
seizing  the  plaintiff^s  sheep  under  a  writ  of  fi.  fa.,  issued  on 
a  judgment  against  another  person.^   After  declaration,  the 
plaintiff  took  out  a  summons  calling  on  Games  to  shew 
cause  why  all  further  proceedings  should  not  be  stayed,  on 
the  ground  that  the  action  was  commenced  without  the 
authority,  privity  or  consent  of  the  plaintiff.     That  sum-* 
mons  was  heard  before  Wilde^  B.,  who  refused  to  make  aa 
order.     Afterwards   the  plaintiff,  by  deed,  released   the 
defendant  from  all  claims  in  the  action,  and  gave  Games 
notice  of  the  release.     The  defendant  then  pleaded  the 

to  order   that  the   plaintiff  "  or  the  defendant"  pay  the  attorney  th« 
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idease,  and  the  plaintiff  replied  by  confessing  the  plea,         1864. 
and  praying  judgment  for  his  costs.     The  costs  were  taxed      ^-^^r^-^ 

1      .  '  .  ^**   PARTS 

at  28/.  17i.  6iL,  and  judgment  signed  for  the  amount.       Games. 

The  plaintiff  gave  the  sheriff  notice  of  the  release,  and  , 

that  he  had   revoked   the  authority  of 'Games;   and   he 

warned  him  and  Games  not  to  execute  any  process  on 

pain  of  being  treated  as  trespassers.     Games  then  took  out 

a  summonsy  supported  by  affidavit  that  the  plaintiff  and 

defendant  were  acting  in  collusion  to  deprive  him  of  his 

costs,  and  Martin^  B.,  before  whom  the  summons  was  heard, 

made  an  order  that  Williams,  the  plaintiff,  or  the  defendant^ 

P&7  to  Games  the  sum  of  2%l  17«.  6(2.  with  the  costs  of  the 

application. 

Thereopon,  the  defendant  obtained  a  rule  calling  on 
Games  and  the  plaintiff  to  shew  cause  why  the  order  of 
MarUn,  B.,  should  not  be  rescinded  or  varied  by  striking 
out  the  words  "  or  the  defendant ;"  against  which 

Lu$h  and  Gibbons  shewed  cause  for  Games. — The  order 
^  properly  made.  Where  a  plaintiff  and  defendant  col- 
lusivelj  settled  an  action  by  the  latter  depositing  a  bill  of 
exchange  in  the  hands  of  a  third  person,  this  Court  ordered 
^  bill  to  be  given  up  to  the  plaintiff's  attorney :  Gould  v. 
^^  (a).  An  attorney  has  no  authority  over  the  execu- 
tion, nor  any  right  to  carry  it  into  effect  against  the  order 
^  the  pUintiff,  because  the  plaintiff  and  defendant  have 
^uded  to  deprive  him  of  his  lien  for  costs :  Barker  v. 
*•  Quiii/mXft)-  If  Games  had  proceeded  to  levy  after  the 
I^ntifTs  notice  he  would  have  been  liable  to  an  action  of 
^'P'pasa.  [Branttoelly  B. — In  Gould  v.  Davis  {a)  the  secu- 
^^7  bad  been  handed  over  by  the  defendant.  But  suppose 
^  plaintiff  says  "  I  do  not  want  the  costs,**  is  not  the 

(a)  1  C.  &  J.  415  ;  S.  C.  1  Tyrw.  380. 
(h)  12M.  &W.  441. 
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1864.        proper  course  for  the  attorney  to  apply  to  the  Court  for 

'^^^^'^^      leave  to  issue  execution  ?]    It  is  stated,  in  Archbold*8  Prac- 
jX  paeti       ^  •*  ^ 

Games.  tice^  vol.  I,  p.  IS?,  11th  ed.,  that  in  clear  cases  of  collusion 
the  Court  might  allow  the  attorney  to  proceed  in  the  action 
for  his  costs.  Also*  that  the  Court  will  exercise  its  equi« 
table  interference  where  the  attorney  has  given  the  opposite 
party  notice  of  his  lien,  and  required  the  amount  payable 
to  his  client  to  be  paid  to  him ;  and,  even  where  no  such 
notice  has  been  given,  if  it  is  clearly  established  that  there 
has  been  some  collusion  or  fraudulent  conspiracy  between 
the  parties  to  cheat  the  attorney  of  his  costs.  [Martin^  6. 
— Here  is  money  due  from  the  defendant,  which  it  is  never 
suggested  has  been  paid,  then  why  should  he  not  pay  it 
over  to  the  plaintiff's  attorney  ?] 

The  plaintiff  did  not  appear  to  shew  cause. 


T.  Jonesy  in  support  of  the  rule. — No  doubt,  where  an 
action  is  collusively  settled,  the  Court  will  exercise  its 
equitable  interference  to  enable  the  attorney  to  obtain  his 
costs.  But  such  interference  is  confined  to  cases  where 
there  is  some  fund,  the  fruits  of  the  action,  which  the 
Court  will  order  to  be  paid  in  satisfaction  of  the  attorney's 
costs  before  his  client  receives  any  part  of  it  The  principle 
is,  that  where  money  has  been  recovered  through  the  inter- 
vention of  an  attorney,  it  ought  not  go  into  the  pocket  of 
the  client  until  the  attorney ^s  lien  for  costs  is  satisfied. 
If,  after  notice,  and  in  collusion  with  the  plaintiff,  the 
defendant  pays  over  the  money  to  him,  he  will  be  compelled 
to  return  the  attorney  the  amount.  But  the  Court  will 
not,  in  the  exercise  of  its  equitable  jurisdiction,  create  an 
obligation  which  the  law  does  not  recognise.  [Martin,  B. 
— In  Barker  v.    St  Quintin  (a)  Parke,   B.,  said: — "The 

(a)  12  M.  &W.  441.  451. 
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doctrine  of  an  attorney's  lien  on  a  judgment  was  first  esta-        1864. 

blished  in  the  case  of  Welsh  ▼.  Hole  (a),  where  it  was  held     eJJ'Tabti 

that  an  attorney  has  a  lien  on  money  of  his  client  in  his       Gambb. 

bands,  and  that  he  may  retain  the  amount  of  his  bill ;  and 
that,  if  the  plaintiff  gave  notice  to  the  defendant  not  to  pay 
the  money  to  the  attorney,  the  Court  would  probably  assist 
him  by  compelling  the  defendant  to  pay  the  money  over 
ipio.  But  the  attorney  is  not  the  daminus  Ktisy  so  as  to 
inarebal  the  proceedings  on  the  judgment  or  the  execution 
as  he  may  think  Rt.^  This  question  was  considered  in 
Brufudon  ▼.  AUard  (i),  where  there  were  cross  actions,  in 
which  each  plaintiff  had  obtained  judgment,  and  they  bona 
fide  compromised  the  actions,  after  notice  to  one  of  them 
and  his  attorney,  from  the  attorney  of  the  other,  not  to  do 
80  in  prejudice  of  the  latter's  lien  on  his  client's  judgment ; 
and  it  was  held  that  the  attorney  had  no  ground  for  claim- 
ing the  equitable  interference  of  the  (^ourt  to  enforce  his 
licD.  It  is  different  where  there  is  a  fraudulent  compromise 
w  the  express  purpose  of  defeating  the  attorney's  lien. 
Here  there  is  no  fraud,  unless  the  settlement  of  an  action, 
^)  which  the  attorney's  lien  for  costs  is  extinguished,  is  a 
tntodulent  act. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
^  discharged.  I  think  that  the  Court  is  bound  to  see  that 
JQstice  is  done ;  and  that  they  are  not  prevented  from  exer- 
^^  their  equitable  interference  in  this  manner,  because 
^  express  authority  has  been  cited  in  support  of  it.  No 
^bt,  in  general,  the  Court  cannot,  upon  motion,  order 
^  man  to  pay  over  money  to  another  unless  the  former 
DC  an  officer  of  the  Court,  and  the  money  was  received  by 
™  in  that  character.     But  the  Court  has  entire  control 

(a)  1  Doug.  237.  (h)  2  E.  &  E.  19. 
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1864.  over  the  proceedings  in  a  cause ;  and,  notwithstanding 
&^ARTB     J*^^g"™®o^  ^8  signed,  they  may,  in  the  exercise  of  their 

G^MEs.  equitable  jurisdiction,  set  aside  a  release,  or  make  any 
order  consistent  with  the  practice  and  procedure  of  the 
Court,  so  as  to  suppress  collusion  and  fraud.  In  Brunsdon 
V.  Allard  (a)  the  Court  would  have  interfered  if  the  com- 
promise had  been  collusivcu  I  adhere  to  what  was  said  by 
Parke,  B.,  in  Barker  v.  St.  Quintin  (J):— "The  lien  which 
an  attorney  is  said  to  have  upon  a  judgment  (which  is 
perhaps  an  incorrect  expression)  is  merely  a  claim  to  the 
equitable  interference  of  the  Court  to  have  that  judgment 
held  as  a  security  for  his  debt." 

Martin,  B. — I  am  of  the  same  opinion ;  and  but  for 
the  doubt  expressed  by  my  brother  Bramwell  I  should  have 
thought  this  a  clear  case.  The  action  was  properly,  but 
perhaps  inconsiderately,  brought  After  declaration,  an 
application  was  made  to  stay  the  proceedings,  on  the  ground 
that  the  action  was  brought  by  the  attorney  without  the 
authority  of  the  plaintiff.  The  order  of  my  brother  WUde 
determined  that  there  was  no  moral  duty  on  the  part  of 
the  attorney  to  put  an  end  to  the  action.  Then  the  plain- 
tiff, possibly  knowing  that  the  proceedings  were  gronndless, 
executes  a  release,  which  is  pleaded,  the  consequence  of 
which  was  that  the  plaintiff  had  a  right  to  sign  judgment 
for  his  costs  up  to  the  time  of  the  plea.  The  costs  were 
taxed  at  28^.  175.  6  J.,  and  judgment  signed  for  that  amount, 
which  was  absolutely  due  from  the  defendant.  Here  com- 
mences the  species  of  fraud.  These  costs,  though  nominally 
the  plaintiff^  belong  in  reality  to  his  attorney — indeed, 
they  are  more  a  debt  due  to  him  than  in  the  case  of  an 
assignment  of  a  debt.     The  plaintiff  stops  the  execution, 

(a)  2  E.  &  E.  19.  (6)  12  M.  &  W.  441.  451. 
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and  it  is  clear  that  he  interposed  to  prevent  the  payment  of  1864. 
his  attorney's  bill.  It  is  contended,  upon  the  authority  of  j^J'T^btb 
Barker  v.  St.  Quiutin,  that  he  had  a  right  to  stop  the  Games. 
execution,  but,  whatever  right  he  may  have  in  that  respect, 
it  would  seem  from  the  judgment  of  Parke,  B.,  that,  if  the 
defendant  paid  over  the  money  to  the  plaintiff  after  notice 
of  the  attorney's  lien,  the  Court  might  compel  him  to  pay 
it  over  again.  In  that  case  Parke,  B.,  said  that  the  term 
"  lien"  is  an  inappropriate  expression,  and  in  truth  costs  of 
this  kind  are  due  to  the  attorney.  My  brother  BramweU 
suggested  that  the  proper  course  would  be  to  allow  the 
attorney  to  issue  execution,  but  it  seems  to  me  preferable 
to  discharge  this  rule.  When  I  made  the  order  I  thought 
that  either  the  plaintiff  or  defendant  ought  to  pay  the 
tttomey,  who  is  the  real  creditor,  and  I  have  heard  nothing 
to  indace  me  to  alter  that  opinion. 

Cbannell,  B. — I  am  also  of  opinion  that  the  rule  ought 

to  be  discharged.     The  rule  asks  to  strike  out  the  words 

^  or  the  defendant,"  and  it  is  contended  that  the  learned 

Judge  bad  no  jurisdiction  to  make  that  part  of  the  order. 

^en  the  rule  was  moved,  I  entertained  some  doubt,  but 

1  am  now  satisfied  that  the  order  is  right.     In  my  opinion 

It  18  not  at  variance  but  consistent  with  Barker  v.  St 

^ntm.    After  declaration  the  plaintiff  released  all  claims 

^  the  action,  and  the  defendant  pleaded  the  release  by 

^»J  of  puis  darrein  continuance.     That  plea  was  a  bar  to 

^c  further  maintenance  of  the  action,  and  the  plaintiff 

^lied  by  confessing  the  plea,  and  signed  judgment  for 

hiacoeta.     He  then  gave  the  sheriff  notice  of  the  release, 

**o  warned  him  not  to  execute  any  process  on  pain  of 

^^^  treated  as  a  trespasser.     Barker  v.  St  Quintin  is  an 

authority  that   he  would   be   a   trespasser,   and    that    an 

attorney  has  no  right  to  issue  execution  against  the  order 
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of  the  plaintiff,  even  though  the  plaintiff  and  defendant 
colhide  to  deprive  him  of  his  lien  ;  but  it  also  decides  that 
the  remedy  is  bj  application  to  the  equitable  jurisdiction  of 
the  Court  to  compel  the  parties  to  do  justice.  What  my 
brother  Bromwell  suggests  is  only  a  more  circuitous  mode 
of  arriving  at  the  same  result  (a). 

Rule  discharged. 

(a)  Bramwelly  B.,   leil  the  Court  before  the  conclusion   of  the 
argument. 


Jvuc  11, 


A  riparian 
proprietor 
dmv«'<  his 
rights  in  re- 
ppeot  of  the 
water  fmni 
possession  of 
land  a)>utting 
on  tho  Hi  ream, 
an«l  if.  l)v  a 
deed  which 
ronvovs  onlv 
land  not  abut- 
ting on  the 
Htrcam,  ho 
afTt-cttf  toprant 
water  rights, 
tlio  prant, 
though  valid 
as  af);ainst 
the  ijrantor, 
can  cr«*atc  no 
rights  for  an 
interruption 
of  whioli  the 
grantee  can 
sue  a  third 
party  in  his 


Tub  Stockport  Waterworks  Company  v.  Potter- 

X  ins  was  an  action  for  fouling  the  waters  of  the  river 
Mersey,  from  which  the  plaintiffs  derive  the  supply  of  water 
for  their  waterworks. 

Upon  the  trials  before  Channel^  B.,  it  was  admitted  by  the 
defendants  that  the  plaintiffs  were  lawfully  possessed  of  the 
lands,  reser\'oirs,  filters,  &c.,  as  in  the  declaration  mentioned, 
but  it  was  contended  that  the  plaintiffs  had  shewn  no  sufficient 
right  to  take  water  from  the  Mersey  in  the  manner  in  which 
they  alleged  that  they  had  taken  it.  It  was  agreed  that  cer- 
tain questions  of  fact  relating  to  the  plaintiffs'  alleged  right 
should  he  left  to  the  jury,  and,  subject  to  their  finding  and  to 
the  other  facts  hereinafter  stated,  that  the  question  as  to  the 
plaintiffs'  right  should  be  stated  in  a  special  case ;  and  that 
the  opinion  of  the  jury  should  be  taken  upon  the  other  issues, 
except  the  issue  of  not  possessed.  The  learned  Judge  left 
to  the  jury  the  issues  hereinafter  mentioned,  and  upon  their 
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ftvA\^5CB    ordered  a  verdict  to  be  entered  for  the  plaintifls,        1864. 
Aawages  40^,,  subject  to  a  special  case  {a),  which  (so  far  as     ^'^^^''^^ 

waicrial^  jg  us  follows :—  Waterworks. 

*^^  plaintifis  are  a  joint  stock  Company  duly  incorpo-  0. 

med,  and  at  the  commencement  of  this  action  were  in 

P^^^^on  of  the  premises  and  works  known  as  the  Stock- 

P^  Water   Works    (which    consist   of  lands,  reservoirs, 

"'^^n,  tunnels,  &c.)  (b),  and  the  plaintiffs  claim  all  such 

^fw\9,  privileges  and  easements  as  are  granted  to  them  by 

^"tue  of  the  deed  of  1853  hereinafter  mentioned^  and  also 

'"^der  the  circumstances  stated  in  this  case. 

lie  defendants  are  calico  printers  carrying  on  their  busi- 

^^at  certain  mills  situate  on  a  tributary  of  the  river  Ethe- 

^^  which  river  flows  into  the  Mersey  about  nine  miles 

'^^<^Te  the  plaintifls'  works.     In  the  course  of  their  business 

^^  defendants  use  arsenic  and  other  noxious  drugs.     By 

^^^>  discharge  of  the  refuse  of  their  tanks  into  the  stream, 

^'^^^y  fonl  and  pollute  its  waters;  such  pollution  sensibly 

^^^  ^eriorating  the  water  at  the  point  where  the  plaintifis 

^i  '^^ert  it  as  hereinafter  mentioned. 

'^The  plaintiffs  divert  the  water  by  a  tunnel  commencing 

<^L^=^se  to  and  above  Nab  Pool  Weir  (which  weir  is  above  the 

K"  ^^^w  Bridge  hereinafter  mentioned)  and  convey  the  water  so 

t3^^%^.en  into  the  Woodbank  Reservoir  (edged  blue  upon  the 

p^c^n).    From  the  Woodbank  Reservoir  the  water  is  carried 

ic»     the  plaintiffs*  works  at  New  Bridge  T^ane,  by  a  tun- 

I  t%d  called  the  Nine  Foot  Tunnel.     At  New  Bridge  Lane 

I  ifV^e  water  passes  into  a  guage  basin  (coloured  green)  where 

K  '^^  18  divided  into  two  portions ;  one  of  these  portions  passes 

^L                (^)  The  pleadingi  (which  see  (b)  The  plan  shews  the  plain- 

^B  '^  &  N.  160)  were,  by  agree-  tifis*  principal  works,   viz.,  the 

^  nent  to  form  part  of  the  case :  works  at  New  Bridge  Lane,  the 

V  ^Coart  to  have  power  to  amend  Woodbank  Reservoir,    and   the 

§  them,ifQeoeiaary,  to  as  to  raise  '  tunnels  connecting  these  works 

f  and  decide  the  real  questions  in  with  Nab  Pool  Weir. 
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1864.        from  the  guage  basin  to,  and  turns  a  water  wheel  which 
J'^^     '       works  the  plaintiffs'  pumps,  and  after  it  has  passed  the 

Stookpobt  ^  r       r  »  r  ^ 

Waterworks  wheel  falls  into  a  tunnel  on  a  lower  level,  whence  it  is 

COMPAHT  . 

pumped  up  into  the  plaintiffs'  reservoirs.  The  plaintiffs 
also  use  at  New  Bridge  Lane  water  which  has  been  con- 
veyed to  that  place  by  means  of  a  tunnel  called  Stringer's 
Tunnel,  which  communicates  with  the  river  immediately 
above  Stringer's  Weir  (a).  The  plaintiffs  claim  a  right  to 
divert  the  water  under  the  following  circumstances. 

In  the  year  1791,  Sir  George  Warren,  the  lord  of  the 
manor  and  barony  of  Stockport,  was  seized  in  fee  of  all  the 
land  adjacent  to  the  river  Mersey  which  is  coloured  yellow 
on  the  plan.  The  land  on  the  other  side  the  river  belonged 
to  the  Arden  family. 

The  case  set  out  deeds,  dated  the  9th  and  10th  of  June, 
1791,  whereby  Sir  G.  Warren  conveyed  in  fee  to  A.  and  W. 
Howard  certain  plots  of  land  (parcel  of  the  above  mentioned 
estate)  situate  at  New  Bridge  Lane.  In  exercise  of  powers 
contained  in  these  deeds  Stringer*s  Weir  and  Stringer's 
Tunnel  were  constructed  in  the  year  1792,  and  the  water 
of  the  Mersey  diverted  to  mills  erected  by  the  Howards  on 
the  lands  comprised  in  the  conveyance.  Until  1826  this 
water  was  used  for  power  only.  In  1 792,  A  and  W.  Howard 
made  partition  of  the  said  plots  of  land  in  severalty,  and 
also  severed  their  interests  in  the  tunnels,  weirs,  and  streams 
of  water,  &c.,  vesting  one  moiety  in  A.  Howard  in  fee,  and 
the  other  moiety  in  W.  Howard  in  fee. 

By  deeds  dated  the  24th  and  25th  of  March,  1809,  the 
lands  and  buildings  which  W.  Howard  had  taken  under  the 
partition,  and  his  moiety  of  interest  in  the  tunnels,  water 
rights,  &c.,  became  vested  in  Peter  Maryland  in  fee.     The 

(a)  The  water  diverted  from  be  fouled,  but  only  the  water 
the  Mersej  down  Stringer's  Tun-  diverted  at  Nab  Pool.  Sec  post, 
nel  waa  not  found  by  the  jury  to      p.  309. 
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plainti£*  works  at  New  Bridge  Lane  are  on  a  portion  of  the        1864. 
land  8o  conveyed.  ^-^v^-' 

•'  ^  Stockport 

Sir  6.  Warren  was  also  seised  in  fee  of  certain  mills  and  Watebwobks 

premises  standing  on  the  site  of  the  premises  hereinafter      ^  9. 
called  the  "  Park  Mills." 

The  case  set  out  deeds  dated  the  12th  and  13th  of  June, 
1791,  by  which  Sir  G.  Warren  conveyed  the  last  mentioned 
mills  and  premises,  and   the  watercourses,   tunnels,  &c., 
belonging  to  the  same  (but  saving  the  rights  granted  to  the 
Howards  and  others)  to  Henry  Marsland  in  fee,  and  Marsland 
thereby  covenanted  not  to  divert  the  Mersey  to  the  injury 
of  the  Howards,  &c.     By  these  deeds  there  was  also  granted 
to  Henry  Marsland,  his  heirs  and  assigns,  certain  powers  of 
tunnelling  and  diverting  the  Mersey,  the  effect  of  which 
was  disputed,  the  plaintiffs  alleging  that  these  powers  autho- 
rised the  construction  of  the  **  Nine  Foot  Tunnel**  as  herein- 
after stated.     Henry  Marsland  died  in  June,  1795,  and 
soon  after  his  death  the  whole  of  the  property  conveyed  to 
Urn  by  Sir  G.  Warren,  together  with  all  the  water  rights, 
rights  of  tunnelling,  and  all  his  interests  under  the  before 
mentioned  deeds  became  vested  in  his  son  Peter  Marsland. 
In  the  years  1809  and  1810,  Peter  Marsland  purchased 
the  fee  simple  of  the  Woodbank  Estate  (coloured  green  upon 
the  plan).     In  February,  1826,  he  mortgaged  it,  and  until 
the  conveyance   to   the  plaintifis  hereinafter  stated   this 
Mortgage  remained  outstanding. 

^ith  this  qualification  from  1810  till  his  death  in  1829 
^^ter  Marsland  was  seised  in  fee  of  the  Woodbank  Estate, 
**^ri  in  respect  of  it  was  a  riparian  proprietor  on  the 
*^^ithem  or  left  bank  of  the  river  at  the  point  where  the 
^^  Pool  Weir  is  erected,  and  where  the  water  is  taken 
^"^  to  the  tunnel  above  it. 

In  1811,  Peter  Marsland  made  a  tunnel  in  his  Woodbank 
^^•Uie  from  Nab  Pool,  and  before  the  year  1819  he  com- 

'^^  in. — H.  &  C.  X  EXCH. 
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1864.        pleted  the  Woodbank  Reservoir,  erected  a  weir  at  Nab 

r,^*^^^^^^      Pool  (which  extended  only  half  way  across  the  river  and 

Stock  POKT  ^  .  . 

Waterworks  was  not  then  so  high  as  it  was  subsequently  made),  and 
V.  supplied  the  Woodbank  Reservoir  with  water  drawn  from 

Potter. 

the  river  Mersey  through  the  tunnel  which  he  had  com- 
menced making  in  1811. 

The  case  then  set  out  an  Act  of  Parliament,  6  Geo.  4, 
a  Izviii.,  a.d.  1825  (see  Preamble  and  sec.  1),  entided 
''An  Act  for  better  supplying  with  water  the  town  and 
township  of  Stockport,  ftc,"  which  after  reciting  (inter 
alia)  that  Peter  Marsland  was  entitled  to  divert  the  water 
of  the  Mersey  from  a  place  called  the  New  Bridge,  and  had 
a  powerful  spring  of  water  at  the  Park  Mills,  empowered 
Peter  Marsland,  his  heirs  and  assigns,  to  raise  and  convey 
water  from  the  Mersey  below  the  New  Bridge,  and  from  the 
reservoirs  and  springs  within  Peter  Marsland's  estates,  and 
to  "  distribute  water  from  all  or  any  of  the  said  places  in 
pipes  through  the  town  and  township  of  Stockport,  ftc" 

No  water  was  ever  taken  from  below  the  New  Bridge,  in 
accordance  with  the  provisions  of  this  Act. 

The  Woodbank  Reservoir  was  the  largest  reservoir  in 
the  Woodbank  Estate,  and  was  supplied  then  exactly  as  now 
by  water  drawn  from  the  Mersey  through  the  tunnel  at 
Nab  Pool,  but  the  weir  by  means  of  which  this  diversion 
was  effected  was  imperfect  and  not  so  high  as  the  present 
weir. 

In  the  year  1826  Peter  Marsland  made  and  completed 
the  tunnel  called  the  "  Nine  Foot  Tunnel"  from  the  Wood- 
bank  Reservoir  to  the  works  at  New  Bridge  I^ne,  partly 
through  his  own  lands,  which  had  not  belonged  to  Sir  G. 
Warren,  where  the  tunnel  is  coloured  blue  on  the  plan, 
and  the  remainder  of  the  distance  where  it  is  coloured 
lilac,  through  the  lands  that  belonged  to  Sir  G.  Warren. 

As  soon  as  this  tunnel  was  completed  the  water  of  the 
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river  Mersey  was  conveyed  from  Nab  Pool,  first  into  the         1864. 

Woodbank  Reservoir,  and  thence,  without  coins  into  ihe       '^-^■v^-^ 

Stockport 
nver,  by  the  Nine  Foot  Tunnel  into  the  works  at  New   Watbrwobks 

Bridge  Lane.     No  river  water  could  pass  through  this  Nine 

Foot  Tannel  save  such  as  had  been  diverted  at  Nab  Pool, 

and  ID  this  way,  as  well  as  by  Stringer's  Tunnel,  the  said 

works  at  New  Bridge  Lane  have  ever  since  been  supplied 

with  water. 

SooD  after  the  passing  of  the  6  Geo.  4,  c.  Ixviii.,  Peter 

Maidaod  put  down  pumps  at  the  New  Bridge  Lane  Works, 

and  established  such  of  the  Stockport  Waterworks  as  were 

not  previously  in  existence.     By  means  of  these  works  the 

whole  town  of  Stockport  was  upon  every  Friday  supplied 

with  water  drawn  from  the  river  Mersey  in  the  manner 

hefore  described,  but  upon  other  days  three -fourths  of  the 

town  was  so  supplied  with  water  from  the  river,  and  the 

i^tnaining  fourth  with  water  raised  at  the  Park  Mills  from 

artesian  wells.     The  supply  of  water  from  artesian  wells 

^i^asedin  the  year  1850,  and  the  raising  power  at  the  Park 

Mills  was  about  that  time  discontinued.     Since  1850  the 

entire  supply  of  water  has  been  drawn  from  the  river  in 

precisely  the  same  way,  but  in  consequence  of  the  increase 

of  the  population  of  Stockport  to  a  greater  extent  than  it 

then  was.     In  the  year  1829  Peter  Marsland  died,  and 

shortly  after  his  death  his  sons  Henry  Marsland  and  Peter 

Edward  Marsland,  in  pursuance  of  a  power  in  their  father's 

*ni,  became  purchasers  of  the  mills  and  premises  conveyed 

'^J  Sir  G.  Warren  to  Henry  Marsland  in  1791,  the  mills 

^  premises  of  Peter  Marsland  in  New  Bridge  Lane,  and 

^  the  Stockport  Water  Works.     At  Peter  Marsland's  death 

Henry  Marsland  became  seised  in  fee  of  the  Woodbank 

^^aie.    In  1838  Henry  Marsland  and  Peter  Edward  Mars- 

'^d  mortgaged  the  Park  Mills  and  the  New  Bridge  Lane 

P^cmisea,  and  until  the  conveyance  to  the  plaintiffs  this 

X  2 
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1864.        mortgage   continued   outstanding.      Henry  Marsland  and 
Stock     '       Peter  Edward  Marsland  continued  to  supply  Stockport  with 

Waterworks  water  drawn  from  the  MersfV  by  means  of  the  tunnel  at 
Company  "^     '' 

Nab  Pool  Weir  and  of  Stringer's  Tunnel  until  they  sold 
the  works  to  the  plaintiffs. 

An  action  having  been  brought  by  Jesse  Howard,  A. 
Howard's  representative  (who  had  also  then  purchased  the 
property  on  the  opposite  side  of  the  river  from  Lord 
Alvanley,  the  representative  of  the  Arden  Family,)  against 
Henry  and  Peter  Edward  Marsland  for  wrongfully  abstract- 
ing and  diverting  the  waters  of  the  Mersey,  the  cause  and 
all  matters  in  difference  were  referred  to  arbitration.  The 
arbitrators,  by  a  recital  in  their  award  dated  the  24th  day 
of  April,  1853,  found  that  the  Marslands  had  not  then  by 
length  of  possession  or  usage  acquired  a  right  as  against  Jesse 
Howard  of  abstracting  or  diverting  the  water  of  the  river 
Mersey  through  Nab  Pool  Weir.  The  award  directed  (inter 
alia)  that  the  imperfect  weir  at  Nab  Pool  should  be  height- 
ened and  extended  across  the  Mersey,  and  that  certain 
other  works  should  be  executed  (a). 

The  works  directed  by  the  award  were  duly  executed. 
They  did  not  prevent  the  supply  of  water  to  the  town  of 
Stockport. 

The  plaintiffs  were  duly  incorporated  in  the  year  1850, 


(a)  These  works  principallj 
were :  The  heightening  the  waste 
weir  and  banks  of  the  Woodbank 
Keservoir ;  the  construction  of  a 
guage  basin  and  waste  weir  at 
New  Bridge  Lane,  and  a  com- 
munication between  the  guage 
basin  and  the  tunnel  from  the 
Woodbank  Reservoir ;  a  division 
of  the  joint  reservoir  at  New 
Bridge  Lane  (one  side  to  belong 
to  Howard  and  the  other  to  the 
Marslands).    The  award  further 


directed  that  Iloward  should  be 
at  liberty  to  draw  off  and  use  the 
water  in  his  divided  part  of 
the  joint  reservoir  as  he  might 
think  proper  so  as  the  water 
should  ultimatelj  pass  into  the 
old  long  tunnel  leading  to  the 
Park  Mills,  and  that  the  Mars- 
lands should  be  at  liberty  to  draw 
ofi*  and  use  the  water  in  their  di- 
vided part  in  such  manner  and 
for  such  purpose  as  thej  should 
think  proper. 
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and  in  1852  obtained  the  license  of  the  Lords  Committee 
of  the  Privy  Council  to  hold  the  lands,  &c.,  which  are 
comprised  in  the  next  mentioned  deed. 


Stockport 
Waterwobks 


Com PAST 

Bj  deed  (a)  dated  the  2nd  of  May,  1853,  all  the  neces-  v. 

FOTTKB. 


(a)  This  coDTejaDce  did  not 
comprise  the  Park  Mills.  It  recited 
Outer  ilia)  **  that  the  Stocki>ort 
Witenrorks  consist  of  the  land 
or  ground,  buildings,  reservoirs, 
bttiiifl,  water  rights,  water  power, 
or  rights  of  user  thereof,  rights 
of  tanoelling,  &c.,  water  wheels, 
pQinpi,  pipes,  and  other  the  here- 
ditaments, real  and  personal  es- 
tates and   premises   hereinafter 
<leKribed,  &c^  and  hereby  grant- 
od,  ftc^  to  parts  whereof  the  said 
Heorj  Marsland  and  Peter  Uenry 
Hanland  are  entitled  as  tenants 
in  common,  and  to  other  parts 
vbereof  the  said  Uenrj  Mai  f land 
ii  lolelj  entitled,  &c.,**  and '« that 
^  taid  Peter  Marsland  pursuant 
to  the   powers    in    the    Act  of 
Parliament    hereinbefore    men- 
tioned (6  Geo.  4,  c.  Ixviii.)  had 
*    cstabliahed  certain  works  for  the 
pvpoae  of  supplying  with  water 
the  townships  mentioned  in  the 
Hid  Act  of  Parliament ;  and  the 
nid  works  were  known  bj  the 
B«me  of  the  Stock*  ort  Water- 
vorfca:**    and    thereby    all    the 
iiccesstry  parties,   including   all 
"mortgagees  of  the  property  there- 
^  coDTeyed,  to  the  extent  of 
^  respective    interests,    and 
l^^ect  to  the  reservation  there- 
*»fter  mentioned,  "did  grant, 
^ey,  assign,  &c ,  to  the  plain- 
^*i  their  successors  and  assigns, 
^1  those  the   said    waterworks 
^^""aoidy  called  the  Stockport 
"^terworks,    and     the    several 


dependencies  to  the  same  belong- 
ing and  thereinafter  particularly 
described:  First,  all  that,  &c.'' 
(describing  the  plaintiffs*  works 
at  New  Bridge  Lane  and  their 
site),  "  and  also  the  full  and  free 
use  of  the  water  which  should 
from  time  to  time  or  at  any  time 
thereafter  be  raised**  by  means 
of  any  pump,  &c. :  "  Secondly,  all 
the  right  and  interest  of  the 
Marslands  and  their  mortgagees** 
in  the  gauge  basin  and  its  site : 
Thirdly,  the  Woodbank  Reser- 
voir :  Fourthly,  all  that,  &c. 
(describing  some  smaller  reser- 
voirs) :  *'  Fifthly,  all  the  right, 
title  and  interest  of  them  the 
parties  thereto,  for  the  purposes 
of  the  water  power  thereinafter 
described^  of  and  in  all  that  weir, 
called  Nab  Pool  Weir,  across  the 
said  river  Mersey,  together  with 
one  half  adjoining  the  said  Wood- 
bank  Estate  of  the  site  of  the 
said  weir,  &c. :  and  also  all  that 
the  right  and  privilege  of  divert- 
ing  the  stream  of  water  of  the 
river  Mersey  at  or  from  the  said 
weir  called  the  Nab  Pool  Weir, 
and  of  carrying  the  same  through 
a  certain  tunnel,  or  certain  tun- 
nels, then  cut  or  driven  through 
the  said  estate  called  the  Wood- 
bank  £state,  into  the  said  reser- 
voir called  the  Woodbank  Reser- 
voir thirdly  thereinbefore  de- 
scribed, and  thence  by,  down  and 
through  a  certain  other  tunnel, 
called  the  Nine  Foot  Tunnel,  cut 
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sary  parties  (incIudiDg  the  mortgagees)  joined  in  a 
ance  to  the  plaintiffs,  their  successors  and  assign 


or  driven  partly  through  or  under 
the  said  Woodbank  Estate,  and 
partly  through  or  under  lands 
formerly  of  Sir  George  Warren, 
into  the  said  basin  called  the 
Gauge  Basin,  and  from  the  said 
Gauge  Basin  by  or  through  the 
tunnel  or  tunnels,  which  connect 
the  same  basin  with  a  certain 
other  tunnel  (called  the  Old  Long 
Tunnel),  into  the  said  Old  Long 
Tunnel,  at  the  same  level  as  the 
level  or  top  of  the  waste  weir 
situate  in  New  Bridge  Lane 
aforesaid,  &c. :  and  also  the  free 
and  uninterrupted  flow  and  pas- 
sage of  the  said  water  through  the 
said  Old  Long  Tunnel  and  over 
the  said  waste  weir  to  the  intent 
thaty  by  means  of  the  liberties, 
powers,  licenses  and  authorities 
hereinbefore  described,  the  said 
plaintiffs^  their  successors  and 
assigns,  may  enjoy  thefaU  of  water 
from  Nab  Pool  Weir  aforesaid  : 
and  also  full  and  free  liberty, 
license  and  authority  for  the 
plaintiffs,  their  successors  and 
assigns,  to  use  and  apply  the  said 
fall  of  water  to  or  for  the  purpose 
of  turning  any  water  wheel  or 
water  wheels  which  then  were  or 
might  from  time  to  time  there- 
after be  erected  by  the  plaintiff's, 
their  successors  and  assigns,  be- 
tween the  said  Gttuge  Basin  and 
the  said  Old  Long  Tunnel  at  or 
near  the  said  waste  weir,  together 
also  with  the  free  use  and  enjoy- 
ment, for  the  passage  of  the  said 
stream  of  water,  of  the  several 
tunnels  thereinbefore  mentioned 
or  referred  to,  from  Nab  Fool 


Weir  aforesaid  to  the  i 
weir:  and  the  full  be 
advantage  of  all  tunne 
paddles,  rights  or  powe 
nelling  water  rights,  pov 
said  Henry  Marsland  i 
Edward  Marsland  wh: 
could,  or  might  be  in 
auxiliary  to,  or  used,  01 
to  for  the  support,  ma 
or  enjoyment  of  the  wa 
or  water  power  intenc 
thereby  granted;  but  1 
theless  that  the  Compai 
not,  in  the  exercise  or  c 
of  the  said  water  rights 
power,  prejudice,  din 
afiect  the  enjoyment  0I 
stream  of  water  by  th 
or  mortgagees  of  the  P 
at  the  said  Park  Milh 
where,  at  any  fall  or  ft 
should  be  below  the  le 
waste  weir  at  New  Bri 
in  the  passage  of  the  st 
along  the  Old  Long  1 
further  than  should  be 
to  obtain  the  fall  intem 
granted  by  those  presen 
full  licence  and  authori 
plaintiffs,  their  succes 
assigns,  to  enter  on 
of  the  Marslands,  and  t' 
gagees,  to  repair  tunn< 
voirs,  banks,  weirs,  &c< 
that  power  or  privilege 
by  the  6  (xeo.  4,  c 
Peter  Marsland,  his  '. 
assigns,  of  raising  and  • 
water  from  the  Mersey 
New  Bridge  and  distri 
as  in  the  said  Act  n 
save    and    except    th< 
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Stockport  Waterworks  and  their  dependencies ;  and  upon        1864. 

the  execQtioD  of  this  conveyance  the  plaintifis  took  posses-       ^-^^r^-^ 

.  '^  Stockport 

8I0D  of  everything  which  the  deed  conveyed  to  them,  and  Waterworks 

ba?e  siiice  that  time  supplied  the  inhabitants  of  Stockport 
with  water  taken  from  the  Mersey  as  hereinbefore  stated. 

The  filtering  reservoirs  conveyed  by  the  deed  were  con- 
structed before  1863,  and  were  rendered  necessary  by  reason 
of  the  stream  having  become  much  more  foul  than  formerly. 

The  learned  Judge  left  to  the  jury,  first,  whether  the 
plamtiffs  had  proved  for  twenty  years  substantially  the  same 
nserof  the  right  they  claimed,  viz.,  the  taking  of  the  water: 
ttcondly,  whether  the  water  taken  was  taken  openly  and 
under  a  claim  of  right.  The  jury  answered  both  these 
qoestions  in  the  affirmative. 

The  jury  also  found,  in  answer  to  questions  left  to  them 
b;  the  Judge,  that  the  defendants  polluted  the  water  so  as 
to  be  sensibly  deteriorated  at  Nab  Pool  and  that  such 
pollution  caused  damage  to  the  plaintiffs  t  that  it  was  so 
polluted  within  six  years  previous  to  the  commencement  of 
this  action:  that  it  was  not  polluted  with  the  leave  and 
license  of  the  plaintiffs :  that  the  defendants  had  polluted  the 
stream  for  twenty  years,  as  set  up  by  their  10th  plea,  but 


tl>aebj  granted  of  raising,  con- 
ning, and   distributing   water 
tt  in  the  said  Act  expressed  from 
^reserroirs  and  springs  within 
Peter  Marsland's  estates :  also  all 
ud  singular  the  cisterns,  pipes, 
I'&iitt)  pomps,  &c^  then  used  in 
or  (or  the  purposes  of  the  said 
*»teniorkfl,  &c.,  **  and  all  other 
^•■onents,  privileges,  rights,  d«- 
f^^^nduy  and  appurienances  he- 
'"'Vi^  to  the  taid  waterworhs^ 
*  ^tted  or  enjoyed  therewith,  or 
^^P"^  to  he  appurtenant  thereto 
(except  as  thereinbefore  is  ex- 


cepted). Covenant  by  the  plain- 
tiffs, their  successors  and  assigns 
(subject  to  the  rights  of  Jesse 
Howard),  to  maintain  and  con- 
tinue the  flow  of  water  from  Nab 
Pool  at  the  level  of  the  waste 
weir  at  New  Bridge  Lane  in 
order  that  the  owners  of  Park 
Milb  might  at  all  times  thereafter 
"  have  the  full,  free  and  uninter- 
rupted use  and  enjoyment  hehw 
the  level  of  the  said  waste  weir 
of  the  said  stream  of  water  so 
diverted  at  Nab  Pool  Weir." 


i 
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1864.        not  to  the  same  extent:  that  the  defendants  bad  discharged 
StockpT'      'noxious  matters  into  the  stream,  occasioning  injury  to  the 
Watebworu  plaintifls  in  excess  of  the  right  exercised  by  them  for  twenty 
V.  years  before  the  discharge  of  the  matters  complained  of  in 

this  action.     A  verdict  was  thereupon  entered  for  the  plain- 
tiffs, subject  as  to  the  question  of  right  to  this  case. 

The  question  for  the  opinion  of  the  Court  was^  whether 
under  the  circumstances  above  stated,  coupled  with  the 
findings  of  the  jury  upon  the  facts  left  to  them,  the  plaintifls 
had  a  right  to  maintain  this  action  against  the  defendants. 

Collier  (Coxan  and  Mclnfyre  with  him)  argued  for  the 
plaintiiis  (a), — The  plaintifis  have  the  right  to  take  the 
water  from  the  river  Mersey,  at  Nab  Pool,  and  convey  it 
to  Stockport  for  the  use  of  the  inhabitants.     Ever  since 
the  year  1825  water  has  been  taken  from  the  river  at  that 
point,  as  of  right     In  that  year  the  6  Geo.  4,  c.  Ixviii., 
passed,  which  conferred  a  right  to  take  water  from  the  river 
Mersey   and  from  the   VVoodbank   Reservoir,   which  was 
supplied  with  water  drawn  from  the  river  Mersey  at  Nab 
Pool  through  a  tunnel  made  in  the  year  1811.     In  the 
year  1833,  in  pursuance  of  the  award  of  an  arbitrator,  the 
then  imperfect  weir  at  Nab  Pool  was  completed,  and  from 
that  time  to  the  present  no  complaint  has  been  made  about 
the  user  of  the  water.    In  the  year  1853  the  right  to  take 
the  water  was  conveyed  to  the  plaintifis,  and  they  have 
ever  since  taken  it  at  Nab  Pool.     The  jury  have  found 
that  the  water  has  been  taken  for  a  period  of  twenty  years, 
and  that  it  was  taken  openly  and  under  a  claim  of  right 
The  right  to  the  water  involves  the  right  to  have  it  flow  in 
a  pure  and  unpolluted  state.     As  a  general  nile,  twenty 
years  exclusive  enjoyment  of  water  in  any  particular  manner 

(a)  In    Trinitj    Term,    1863      Bramwell^  B.,  ChanneU^  B^  and 
(Junes).    Before  Po^cA,  C.  B.,      Wilde,  B. 
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a/Tbrds  a  coDcIusive  presumption  of  right  in  the  party  so        1864. 
^njojing  it :  Baliton  v.  Bensted  (a\     That  rule,  however,     J^^^^'^^ 

^  ^  ^  Stockfort 

is  subject  to  this  qualification,  that  no  right  is  acquired  by  Watbrworki 
user  where  the  stream  is  of  artificial  origin,  and  made  for       _  ». 
a  temporary  purpose  only.     For  instance,  the  flow  of  water 
for  twenty  years  from  the  eaves  of  a  house  gives  no  right 
to  a  neighbour  to  insist  that  the  house  shall  not  be  pulled 
down  or  altered,  so  as  to  diminish  the  quantity  of  water 
flowing  from  the  roof;  neither  does  the  flow  of  water  for 
twenty  years  fix>m  a  drain  made  for  the  purposes  of  agricul- 
tural improvements  give  a  right  to  the  neighbour  so  as  to 
,        preclude  the  proprietor  from  altering  the  level  of  his  drain 
for  the  improvement  of  his  land :   Greatrex  v.  Hayward  (&). 
On  the  other  hand,  in  Magor  v.  ChadvAck  (c)  the  Court  of 
Queen's  Bench  considered  that  there  was  no  foundation  for 
>Q;  distinction  between  natural  and  artificial  watercourses. 
Aere  mine  owners  made  an  adit  through  their  lands  to  drain 
^be  mine,  which  they  afterwards  ceased  to  work,  and  the 
^v^oer  of  a  brewery,  through  whose  premises  the  water  flowed 
'Ot*  twenty  years  after  the  working  had  ceased,  had,  during 
^^t  time,  used  it  for  brewing ;  and  it  was  held  that  he 
^^reby  guned  a  right  to  the  undisturbed  enjoyment  of 
^«  water,  and  that  mines  could  not  afterwards  be  so  worked 
^^  to  pollute  it.     The  decision  in  Arkwrigkt  v.  Gell  (d)  is 
^ere  explained   as  proceeding  on  the  ground  that  the 
^--^^urt,  being  placed  by  consent  in  the  situation  of  a  jury, 
^^^Itned  to  draw  the  inference  of  an  exercise  by  right, 
use  they  thought  the  circumstances  would  not  have 
warranted  the  presumption  of  a  grant.     [Bramwell,  B. — 
ow  can  a  riparian  proprietor  confer  a  right  to  take  water, 
I  only  as  against  himseli^  but  as  against  all  other  persons  ? 
*^^,  B. — The  right  to  flowing  water  is  a  riparian  right ; 

(a)  1  Camp.  463.  (e)  1 1  A.  &  £.  571. 

{h)  8  Exch.  291.  {d)  5  M.  k  W.  203. 
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1864.        And  if  a  riparian  proprietor  retains  the  land  abutting  on  the 

o^**"^*^^      river  and  grants  the  use  of  the  water,  the  orantee  does  not 
Stockport  °  »         o 

Watbrworks  acquire  the  rights  of  a  riparian  proprietor.]     The  plaintifiis 
V.  are  owners  of  a  portion  of  the  bank  on  which  the  Nab 

POTTSS. 

Pool  Weir  rests,  and,  by  virtue  of  their  possession  of  the 
waterworks  and  twenty  years  user  of  the  water,  have 
acquired  a  right  to  divert  it  as  against  all  persons.  Where 
there  is  an  injury  to  a  right  an  action  is  maintainable  in 
respect  of  the  damage  in  lawy  although  there  is  no  damage 
in  fact :  Wood  v.  Waud  (a).  There  the  Court  affirmed  the 
principles  laid  down  in  Arktoright  v.  Gell  (Jb)^  **  that  no 
action  lay  for  an  injury  by  the  diversion  of  an  artificial 
watercourse  where,  from  the  nature  of  the  case,  it  was 
obvious  that  the  enjoyment  of  it  depended  upon  temporary 
circumstances,  and  was  not  of  a  permanent  character,  and 
where  the  interruption  was  by  the  party  who  stood  in  the 
situation  of  grantor."  The  Court  also  said  that  in  Magor 
V.  Chadwick  (c)  ^^  the  action  was  not  brought  against  the 
party  in  whose  land  the  artificial  watercourse  commenced, 
nor  any  one  claiming  under  him,  and  he  had  not  put  an 
end  to  it  by  altering  the  mode  of  working  his  mines;  but, 
what  is  more  important,  the  action  was  not  brought  for 
abstracting,  but  for  fouling^  the  water^  a  species  of  injury 
which  does  not  stand  on  the  same  footing ;  for,  though  the 
possessor  of  the  mine  might  stop  the  stream,  it  does  not 
follow  that  he,  or  any  other,  could  pollute  it  whilst  it  con- 
tinued to  run."  [Wilde^  B. — In  Sampson  v.  Hoddinott  {d) 
the  Court  laid  down  this  proposition,  that  **by  usage 
riparian  proprietors  may  acquire  a  right  to  use  the  water 
in  a  manner  not  justified  by  their  natural  rights:  but  such 
acquired  right  has  no  operation  against  the  natural  rights 
of  a  landowner  higher  up  the  stream,  unless  the  user  by 

(a)  3  Exch.  748.  776.  (c)  11  A.  &  E.  571. 

(6)  5  M.  &  W.  203.  (£/)  1  C.  B.  N.  S.  690.  611. 
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which  it  was  acquired  affects  the  use  that  he  himself  has        1864. 

made  of  the  stream,  or  his  power  to  use  it,  so  as  to  raise      ^-^^r^*' 

Stockport 

the  preaumptioD  of  a  grant,  and  so  render  the  tenement  Waterworks 

I  -  «-i     o  1  /.       Company 

above  a  servient  tenement,  j    buppose  a  natural  stream  of  v. 

water  was  diverted  and  used  for  manufacturing  purposes, 
could  it  be  said  that  no  user,  for  any  length  of  time,  would 
confer  the  rights  of  a  riparian  proprietor?    The  plaintifis 
have  acquired  a  right  to  divert  the  water,  and  it  is  imma- 
terial for  what  purpose  they  use  it.     Beeston  v.  IVeate  (a) 
is  an  express  authority  that  an  easement  may  be  gained 
bj  the  user  of  water  flowing  through  an  artificial  channel. 
There  Lord  Campbell^  in  delivering  the  judgment  of  the 
Court,  points   out   the  distinction   between  the  right  to 
compel  the  continuance  of  a  stream  of  artificial  origin,  and 
of  a  temporary  character,  as  in  Arkwright  v.  Gell  (&),  Wood 
V.  Waxid{c)  and  Greatrex  v.  Hayward  {d),  and  the  right  to 
enjoy  the  benefit  of  a  natural  stream  which  flows  through 
an  artificial  cut,  by  proof  of  uninterrupted  user  for  a 
considerable  period  of  time. 

Sir  Huffh  Ccdms  {Grove,  Welsby,  Horatio  Lloyd  and 
iWer  with  him),  for  the  defendant. — The  plaintifis  have 
no  such  rights  as  those  claimed.  No  doubt  a  riparian 
proprietor  has  a  right  to  the  flow  of  water  in  its  natural 
course  in  an  unpolluted  state,  as  an  incident  to  hb  property 
in  the  Und  through  which  it  flows.  But  the  plaintiffs  are 
not  riparian  proprietors;  for  the  water  claimed  is  diverted 
by  means  of  a  tunnel  above  the  Nab  Fool  Weir,  and  the 
site  of  the  weir  is  not  granted  to  the  plaintifis  by  the  deed 
of  1853,  but  only  such  an  interest  in  it,  and  the  conduits, 
tonoels,  and  reservoirs  &c.,  as  will  give  efiect  to  the  water 
power  thereby  granted.     As  regards  the  6  Geo.  4,  c  Ixviii., 

(a)  5  £.  &  B.  986.  (c)  3  Exch.  748. 

(6)  5  M.  &  W.  203.  id)  8  Exch.  291. 
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1861.        the  only  statutory  powers  assigned  to  the  plaintifis  are,  to 

o^**^"^'"*^      divert   the  water  of  the  Mersey  below  the  New  Bridge. 

Stockport  -^  ° 

Waterwobki  That  has  never  been  done.     The  other  powers  conferred 

COMPANT 

V,  by  the  statute  on  the  plaintiffs'  grantors  are  in  the  con- 

POTTBE. 

veyance  to  the  plaintiffs  expressly  excepted. 

There  are  three  cardinal  objections  to  the  plaintiffs'  claim. 
First,  the  deed  of  1853  does  not  profess  to  grant  to  the 
plaintifis  the  rights  claimed.  Secondly,  a  riparian  pro- 
prietor cannot  assign  his  rights  in  respect  of  the  water, 
reserving  to  himself  the  land  throagh  which  it  flows. 
Thirdly,  when  the  grant  to  the  plaintifis  was  made  the 
plaintiffs*  grantors  had  not  themselves  the  right  which  they 
are  alleged  to  have  granted  to  the  plaintifis,  viz.,  of  abstract- 
ing water  from  the  Mersey  at  Nab  Pool  for  sale  in  Stock- 
port; and  the  plaintiffs'  subsequent  user  cannot  be  con- 
nected with  their  grantors'  riparian  user. 

First  as  to  the  deed  of  1853.  By  its  terms  the  conveying 
parties  grant  to  the  plaintifis  **  the  full  and  free  use  of  the 
water"  which  shall  at  any  time  be  raised  by  their  pumps, 
&c.  That  is  a  mere  license  to  use  the  water,  which,  when 
used,  is  to  be  sent  down  the  Long  Tunnel  to  Park  Mills, 
and  the  surplus  water  returned  over  the  waste  weir  into  the 
river.  But  the  plaintiffs  claim  a  right  to  convey  the  water 
to  Stockport  for  the  use  and  consumption  of  the  inhabitants. 
—(He  then  referred  to  the  recitals,  parcels,  and  covenants  of 
the  deed  seriatim,  contending  that  the  deed  did  not  profess 
to  confer  any  unqualified  right  to  the  water,  but  only  to  a 
restricted  user  of  it  for  the  purpose  of  water  power.) 

The  second  objection  raises  a  question  of  general  import- 
ance. The  claim  to  sever  the  rights  of  a  riparian  owner 
from  the  estate  to  which  those  rights  are  incident  is  of  a 
novel  and  dangerous  character.  The  right  to  the  flow  of 
water  in  its  natural  state  is  a  right  of  the  riparian  owner 
independently  of  any  act  of  user.     For  an  infringement  of 
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that  right  he  can  sue  without  proof  of  damage.     But  if  the       1864. 

law  allows  him  to  irrant  away  that  riitht  in  inross,  what  is      *^'''"'^*^ 
^  ^        ®  ^  ^  o        »  Stockpobt 

the  legal  position  of  his  grantee  ?     Does  the  grantee  also  Waterworks 

COMPAMT 

acquire  the  rights  of  a  riparian  owner?     Can  he  sue  for  a  v, 

pollution  of  the  stream  without  proof  that  he  has  ever  cither 
used  it  or  sustained  damage  from  its  pollution  ?     And  if  by 
grant  or  license  such  a  right  can  be  conferred,  what  lia.it  is 
it  possible  to  assign  to  the  creation  of  such  rights  ?     A  right 
aimilar  to  that  claimed  by  the  plaintiffs  here   might  be 
granted  to  the  owner  of  every  house  in  Stockport.     Sup« 
pose  it  were  desired  by  an  upper  riparian  proprietor  to  buy 
up  the  rights  of  those  below,  the  utmost  difficulty  would 
prevail  in  ascertaining  what  rights  existed.     Again,  how 
does  the  severance  of  his  rights  affect  the  grantor  ?     What 
iocidents  of  his  riparian  ownership  remain  after  the  sever- 
ance ?     The  transaction  resembles  the  sale  of  an  easement, 
and  is  attended  with  results  equally  pernicious.     No  autho- 
rity can  be  cited  in  support  of  such  a  claim,  while  on  the 
other  hand  it  is  a  well  settled  principle  of  law  that  new 
modes   of  holding  and  enjoying  real  property  cannot  be 
created :   Keppell  v.  Bailey  (a).  Smith's  Lead.  (3as.,  p.  71, 
5th  ed.     Neither  can  new  rights  be  granted  so  as  to  enable 
the  grantee  to  sue  even  a  wrong  doer  in  his  own  name : 
Hitt  ▼.    Tupper  {b).     In    Whaley  v.   Laing  (c)  the  dif- 
ference of  opinion  among  the  Judges  turned  principally  on 
the  construction  of  the  pleadings ;  but  all  the  Judges  who 
expressed  an  opinion  on  the  question  whether  one  who 
takes  the  water  of  a  canal  by  permission  of  the  owners,  can 
maintain  an  action  for  the  pollution  of  the  canal  founded 
on  a  right  to  the  water,  were  of  opinion  that  he  cannot. — 
He  also  cited  Gale  on  Easements,  3rd  ed.,  p.  280  (n). 

(a)  2  Myl.  &  K.  517.  appeal  to  the  Exchequer  Cham- 

(ft)  2  H.  &  C.  121.  ber,  3  II.  &  N.  675.  901. 

(c)  2  H.  &  N.  476,  rerersed  on 


316  EXCHEQUER  REPORTS. 

1864.  Thirdly,  the  Marslands  bad  not  themselves  the  rigl:ts 

^^^^^^      which  they  are  alleged  to  have  granted  to  the  plaintifis. 
Waterwobm  The  Marslands  were  riparian  proprietors.    Bat  the  right  to 
V.  abstract  the  water  of  a  river  for  the  supply  of  a  populous 

town  is  not  a  riparian  right,  and  the  Marslands  had 
acquired  no  such  right  by  adverse  user.  [Bramwell^  B. — 
The  Marslands  could  only  acquire  that  right  against  those 
whom  it  would  affect,  viz.,  proprietors  below  the  point  of 
abstraction.]  Here  at  all  events  no  such  right  was  acquired. 
The  award  of  1833,  and  the  6  Geo.  4,  c.  Ixviii.,  are  both 
fatal  to  any  such  claim.— (As  to  the  award  he  contended  that 
the  finding  of  the  arbitrator  was  conclusive  that  no  such 
easement  had  been  acquired  in  1833,  and  that  the  enjoy- 
ment since  that  period  was  regulated  by  the  award,  and 
therefore  not  of  a  character  to  create  an  easement,  citing 
Kinloch  V.  Neville  (a).  Upon  the  6  Gea  4,  c.  Izviii.,  he 
contended  that  it  was  not  competent  to  the  plaintiiis  to  set  up 
that  they,  or  those  under  whom  they  claimed,  had  exceeded 
the  powers  which  they  were  apparently  exercising  under  an 
act  of  parliament;  and  that  notwithstanding  the  finding 
of  the  jury  as  to  the  publicity  of  the  user  no  grant  could 
under  these  circumstances  be  presumed.) 

Collier^  in  reply. — The  argument  on  the  other  side  has 
proceeded  on  the  assumption  that  the  plaintiffs*  claim  is 
founded  on  a  mere  license,  or  grant  in  gross,  from  a 
riparian  proprietor.  That  is  not  so.  The  Stockport  Water- 
works are  corporeal  hereditaments,  and  the  plaintifis  claim 
an  casement  appurtenant  to  those  works  founded  on  a  con- 
tinuous user  of  the  water  of  the  Mersey,  as  of  right,  for 
upwards  of  twenty  years.  [Pollock^  C.  B. — What  do  you 
contend  is  the  servient  tenement  ?]  The  right  to  divert  is 
acquired  against  proprietors  below  the  point  of  diversion, 

(a)  6  M.  &  W.  795. 
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the  right  to  pure  water  against  proprietors  above.    [  IFilde^  B.        1S64. 
—An  easement  can  only  be  acquired  by  user  against  those     s^"^"^*^^ 
who   had  the  power  to  interfere   with   that  user.]     The  Waibrwoeks 

COMPANT 

defendants  might   have  interfered  by  fouling  the  stream  •. 

Potter. 
before  any  right  accrued.     If  a  right  to  pure  water  be  not 

acquired  by  the  plaintifls,  the  consequence  will  follow  that 
no  one  can  acquire  such  a  right  except  a  riparian  proprietor 
for  riparian  purposes.     \^Wilde^  B. — Where  is  the  authority 
for  an  action  of  this  kind  by  any  one  not  a  riparian  pro- 
prietor?]    In  Magor  v.  Chadwick  {a)  it  was  held  that  a 
right  to  pure  water  might  be  acquired  by  twenty  years 
continuous  user.     [Wilde,  B. — In  Magor  v.  Chadwick  {a) 
all  that  the  Court  decided  was  that  the  direction  of  the 
Judge  at  Nisi  Prius^  that  for  the  purposes  of  that  case  the 
same   law  was  applicable   to   an  artificial  as  to  a  natural 
watercourse,  was  correct.]     Conceding  that  the  only  ease- 
ment acqiured  is  against  proprietors  below  the  point  where 
the  plaintiffs  divert,  it  is  submitted  that  no  proprietor  above 
that  point  has  a  right  to  disturb  the  plaintiflfs'  lawful  enjoy- 
ment of  that  easement     [Wilde^  B. — Can  a  grant  by  the 
proprietors  below  confer  any  right  against  the  proprietors 
above?]     The  right  to  pollute  a  stream  is  no  incident  of 
riparian  ownership.     The  plaintiffs  being  in  lawful  enjoy- 
ment of  the  water  have  a  right  to  complain  of  an  injury 
caoaed  by  the  defendants'  wrongful  act.   Whaley  v.  Laing  (p) 
tt  distinguishable,  for  in  that  case  the  plaintiff  had  not,  as 
here,  a  right  to  take  the  water,  and  the  judgments  of  the 
n»ajority  of  the   Court  proceeded  on  that  ground.      The 
^fendants  being  wrong  doers,  it  is  not  necessary  as  against 
mem  to  shew  the  existence  of  any  easement :   Jeffries  v. 
^lliams  (c). — (He  then  proceeded  to  discuss  the  award  of 
I8r3  and  the  deed  of  1853.     As  to  the  award  he  contended 
^uat  the  recital  negativing  the  existence  of  any  easement 

(«)  U  A.  &  E.  571.  (&)  3  U.  4  N.  676.  901 . 

(c)  6  Exch.  792. 
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1864.        ^s  against  Jesse  Howard  could  at  most  only  invalidate  the 

v^v-w*'       ^jggj.  yp  jQ  jg33 .  jIj^^  ^jjg  direct  consequence  of  the  award 
Stockport  *  ^  ^ 

Waterworks  was  the  completion  of  the  works  and  the  diversion  of  more 

9.  water  than  previously ;  the  result  of  that  diversion  being, 
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not  that  no  easement  was  acquired  by  the  Marslands,  but 
that  the  Marslands  and  Jesse  Howard  both  acquired  ease- 
ments. As  to  the  deed  of  1853  he  contended  that  the 
manifest  object  was  to  grant  the  plaintifls  a  supply  of  water 
for  Stockport ;  but  that  none  was  granted  if  not  the  supply 
from  Nab  Fool :  that  the  intention  of  the  deed  was  that 
the  town  should  be  supplied  exactly  as  in  flie  time  of  the 
Marslands,  viz.,  from  water  above  the  level  of  the  waste 
weir  at  New  Bridge  Lane,  the  provision  for  sending  down 
water  to  Park  Mills  relating  only  to  water  below  that  level.) 

Cur.  adv.  vulL 

The  learned  Judges  having  differed  in  opinion,  the  fol- 
lowing ju(]^ments  were  now  delivered. 

Bramwell,  B. — In  this  case  the  plaintifls  cannot  rely 
on  their  mere  possession  of  the  water  they  take,  or  perhaps 
I  ought  to  say  on  their  mere  taking  of  it.  For  whatever 
Whaley  v.  Laing  {a)  may  have  decided,  it  certainly  decided 
this,  that  such  possession  was  not  enough  to  enable  the  pos- 
sessor to  maintain  an  action.  For  that  case  decides  that  the 
plaintiff  had  not  alleged,  or  having  alleged  had  not  proved, 
a  right  to  the  water,  and  so  could  not  recover.  Nor  can 
the  plaintiffs  rely  on  the  more  than  twenty  years  user  as 
giving  them  any  right.  They  themselves  have  not  enjoyed 
the  water  twenty  years,  and  their  enjoyment  cannot  be  con- 
nected with  the  antecedent  enjoyment  of  Messrs.  Marslands. 
For  that  enjoyment  was  an  enjoyment  as  riparian  proprietors, 
which  might  give  a  right  beyond  the  natural  right  against 
owners  below  whom  it  affected,  but  could  not  give  any 

(a)  8H.&N.675.901. 
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right  against  the  riparian  proprietors  or  others  who  were 

not  affected  by  it,  and  could  not  have  resisted  it. 

/  Stockport 

The  plaintifis,  therefore,  must  rely  on  the  grant  from  Watebwobm 
Messrs.   Marsden;    and   upon   that   two   questions  arise.  v. 

First,  is  a  right  conferred  on  the  plaintiffs  ?     Secondly,  can 
they  maintain  an  action  in  respect  of  an  injury  to  the  enjoy- 
ment under  such  right  ?     On  the  first  of  these  two  ques- 
tions  there  seems  to  me  no  difficulty.   It  is  not  necessary  to 
examine  the  deed  minutely.     It  is  enough  to  say  that  the 
reservoir  is  granted  and  conveyed,  and  a  right  to  have 
water  from  the  river  to  it.     If  any  right  can  be  granted 
which  will  enable  the  grantee  to  maintain  an  action  like  the 
[vesent,  this  is  a  sufficient  grant.     It  is  true  that  this  is 
not  the  claim  in  the  declaration,  but  that  may  be  amended 
by  agreement  of  the  parties  to  raise  the  real  question,  and 
should  be,  if  necessary.     The  case  then  is  reduced  to  this. 
Can  a  grantee  from  a  riparian  proprietor  of  land,  part  of 
the  former  riparian  estate,  but  separated  from  the  stream  by 
land  of  the  grantor  not  included  in  the  grant,  with  a  grant 
from  the  grantor  of  a  right  to  lay  pipes  from  the  stream 
to  the  granted  land  and  take  water  by  means  of  them  from 
the  stream  to  such  granted  land,  maintain  an  action  against 
a  person  who  fouls  the  stream  ?      It  is  strange  that  this 
question  should  arise  for  the  first  time.     There  can  be  no 
doubt  that  the  grant  as  between  the  riparian  grantor  and 
the  grantee  is  good.     And  there  is  this  to  be  said  in  favour 
of  supporting  the  present  claim,  that  we  must  suppose  that 
the  grantor  and  grantee  have  found  the  arrangement  to  be 
to  their  mutual  advantage,  that  the  stream  can  be  more 
beneficially  used  this  way  than  otherwise.     Consequently 
that  such  an  arrangement  is  for  the  public  good.     Why, 
then,  should  it  not  be  effectual  against  a  person,  who  as 
against  the  riparian  proprietor  is  a  wrongdoer?    It  imposes 
no  additional  burden  on  the  riparians  or  others  above.     If 

VOL.  III. — H.  &  C.  Y  EXCH. 
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1864.  they  are  wrongdoers  by  fouling  now,  80  were  they  before. 

Stockport  '^^^J  could  be  restrained  by  injunction  before  if  they  can 

^CoipIS*"  now.      No  doubt  they  might  be  made  liable   to   larger 

V-  damages  than  ihey  would  have  been  before,  but  their  rights 

POTTSR.  "  -^  "^ 

are  not  altered.     It  was  said  that  innumerable  actions  might 
be  brought  if  the  law  were  as  the  plaintiffs  contend.     But 
there  are  two  answers  to  this,  one  practical,  viz.,  that  they 
would  not  be  brought,  the  other  that  the  same  might  hap- 
pen now  if  the  smallest  portion  of  the  bank  was  granted 
with  the  right.      A  similar  answer  may  be  given  to  the 
supposed  difficulty  of  the  riparian  proprietors  above  desiring 
to  buy  up  rights  below.     The  power  to  make  such  a  grant 
then  is  for  the  benefit  of  the  grantor,  and  grantee,  and  the 
public;  and  the  only  prejudice  by  it  to  the  riparian  or 
wrongdoer  above  is  the  liability  to  greater  damages  and  to 
an  action  and  injunction  at  the  suit  of  persons  additional 
to  the  riparians  below.     But  this  consideration  could  not 
preclude  a  covenant  by  th&  grantor  that  the  grantee  might 
apply  in  his  name  for  an  injunction  or  sue  in  his  name, 
nor  would  it  preclude  a  grant  of  the  part  of  the  bank  where 
the  water  was  taken,  in  which  case  it  is  clear  the  grantee 
might  maintain  an  action  or  obtain  an  injunction.     And 
this  suggests  to  me  the  remark  that  what  may  be  done 
indirectly  may  be  directly.      Further,  it  does  seem  strange 
that  if  a  man  has  an  estate  on  the  bank  of  a  stream  extending 
a  mile  from  it,  he  may  build  houses  on  the  land,  conduct 
water  from  the  stream  to  them,  and  maintain  an  action  and 
recover  substantial  damages  for  the  injury  to  each  house : 
that  his  tenants  of  each,  if  he  let  them,  might  do  the  same 
even  though  he  demised  them  for  1000  years  at  a  pepper- 
corn rent,  but  that  if  he  grants  away  the  house  in  fee  with 
the  right  of  water,  such  grantee  can  maintain  no  action. 
What  is  to  happen  if  he  does  so  and  repurchases  ?     What 
would  be  the  case  if  a  riparian  proprietor  added  to  his  estate 
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another,  to  which  water  had  been  so  conducted  ?     Suppose        1864. 

a  riparian  proprietor  on  both  sides  for  a  ccreat  leneth  wholly     >-^v-— ^ 
*^  ^     "^  p>  o  J       Stockport 

altera  the  course  of  the  stream,  could  he  not  effectually  Watkbwo&ks 

,  .        ^        -     ,.  ^     ,  .       _  ^       Company 

complain  of  a  fouling  of  the  water  m  the  new  oourser       _  v. 

Soppose  besides  the  new  course  he  allowed  the  old  one  to 

continue,  the  stream  running  in  both,  could  he  not  then 

maintain  actions  for  the  damage  done  to  either.   If  he  could, 

could  not  his  grantee  of  lands  on  the  new  stream,  and  if 

nch  grantee  could,  why  cannot  the  plaintifis  ? 

If  the  defendants*  argument  is  well  founded,  it  will  follow 

that  where  the  owner  of  land  on  a  stream  has  built  a  mill 

aloDgside  the  stream  with  a  cut  or  lead  to  it,  and  sells  the 

mill,  bat  not  the  natural  watercourse,  the  owner  of  the  mill 

can  maintain  no  action  against  a  riparian  owner  above  who 

abstracts  the  water.     I  cannot  think  this  is  so.     Further, 

suppose  the  person  fouling  the  water  was  not  a  riparian 

proprietor  but  a  mere  wrongdoer,  why  should  not  an  action 

lie  against  him  ?    I  can  see  no  reason,  nor  can  I  see  that 

his  being  such  proprietor  makes  any  difference.      Upon 

tbese  various  considerations  it  seems  to  me  this  action  is 

maintainable.   I  think  it  may  fairly  be  asked  to  what  extent 

I  would  carry  the  principle  upon  which  I  decfde  this  ?    My 

ttiswer  is,  to  the  extent  to  which  the  analogous  case  extends 

of  a  grantee  of  a  right  of  way.   Where  a  grantee  of  a  right 

of  way  could  maintain  an  action  for  disturbance  of  his  way, 

ao  do  I  think  the  grantee  of  a  right  of  water  might.    This 

case  of  the  right  of  way,  and  cases  of  right  of  common, 

seem  to  me  analogous  to  this  case  and  authorities  for  my 

opinion*     I  am  of  course  aware  of  the  case  of  Keppell  v. 

Bailey  (a),  and  agree  that  new  rights  of  property  cannot  be 

created,  but  I  think  that  rule  does  not  interfere  with  the 

present  case.    There,  an  owner  of  land  was  resisting  a 

harden  put  on  it  by  a  former  owner,  and  it  was  held  that 

(a)  2  Myl.  &  K.  516. 
Y   2 
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1864.        harden  conld  not  be  attached  to  the  land  in  the  hands  ai 

»u^v-w^      ^}jg  assignee.      Here,  no  doubt,  it  can  be,  that  is  to  say,  on 

Waterworks  the  lands  of  the  riparian  proprietors,  the  Marsdens.     The 

COMPAMT 

V,  question  is  not  with  them,  but  with  one  who  would  be  a 

wrongdoer  if  he  had  no  riparian  estate  or  occupation,  and 
is  not  the  less  so  because  he  has.  Nor  is  Hill  v.  Tupper  (a) 
any  authority  against  the  maintenance  of  this  action.  That 
case  decided  that  in  respect  of  what  was  no  estate,  and 
which  gave  no  possession,  but  merely  a  right  of  action, 
against  a  covenantor,  that  right  could  not  be  enforced 
against  a  third  party.  On  the  other  hand,  Whaley  y.  Laing  (6) 
seems  a  strong  authority  in  favour  of  the  plaintiff;  for  all 
the  Judges  seem  to  have  considered  that  had  the  water 
been  taken  as  of  right  the  action  would  have  been  main- 
tainable. I  have  only  to  add  that,  to  my  mind,  this  is  not 
a  question  of  easement  or  of  dominant  and  servient  tene- 
ment.- The  plaintiffs  rely  on  the  possession  and  enjoyment 
as  of  right,  and  charge  the  defendant  as  a  wrongdoer,  not 
the  less  because  he  is  a  riparian  owner.  I  think  the  plain- 
tifik  are  entitled  to  judgment. 

Pollock,  C.  6. — I  am  about  to  deliver  the  judgment 
of  my  brother  Channell  and  myself.  My  brother  Wilder 
being  no  longer  a  member  of  the  Court,  takes  no  part  in 
the  judgment;  but  it  may  be  satisfactory  to  the  profession 
to  know  that  he  had  prepared  a  judgment  founded  on  the 
principles  which  I  am  about  to  state. 

The  plaintiffs  bring  this  action  against  the  defendants  for 
fouling  the  waters  of  the  river  Mersey. 

The  case  is  very  voluminous  but  a  recapitulation  of  all 
the  facts  is  by  no  means  necessary  for  the  purpose  of  giving 
judgment.  It  is  enough  to  say  that  the  plaintiffs  have  been 
in  the  habit  of  taking  water  by  means  of  conduits,  &c.,  from 
the  river  Mersey,  at  a  point  called  the  Nab  Pool  Weir, 
(a)  2  H.  &  C.  121.  (i)  3  H.  &  N.  675.  901. 
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efer  sioce  the  year  1853.     That  the  owners  of  ihe  Wood-        ^g^, 

bank  Estate    (which   estate   bounds   the   river   for  some     «^"*^'^'^*^ 

Stocrpo&t 

distance,  including  the  spot  where  the  Nab  Fool  Weu*  is  Waterworks 
erected*  and  through  which  estate  the  conduits,  tunnels,    '  _  v. 
&c.,  by  which  the  plaintifis  draw  the  water,  pass,)  have 
ako  been  used  to  draw  the  water  at  the  same  place  for 
some  years,  perhaps  it  may  be  conceded  for  fourteen  years* 
before  the  year  1853. 

So  that  water  has  in  &ct  been  drawn  at  that  point  (it 
may  be  taken  for  the  purpose  of  the  aigument)  for  more 
than  twenty  years  before  this  suit  That  the  water  so  drawn 
has  been  used  to  supply  the  town  of  Stockport  with  water 
fit  for  household  purposes  and  has  not  been  returned  to 
tbe  river  again* 

It  further  appears  that,  in  1853,  the  owners  of  the 
Woodbank  Estate  executed  a  deed  under  which  the  Stock- 
poit  Waterworks  and  the  use  of  the  several  conduits  and 
toimels,  &C.,  by  means  of  which  the  water  has,  during  the 
period  aforesaid,  been  drawn  from  the  river  at  Nab  Pool 
Weir,  were  ceded  to  the  plaintifis. 

Whether  what  has  been  called  in  argument  *^  the  right  to 
take  the  water^  at  that  spot  from  the  river  and  carry  it  to 
Stockport  to  be  there  used  by  the  inhabitants  and  never 
retomed,  was  also  granted  to  them,  is  a  disputed  questiou 
tuider  the  deed.  The  plaintiffs  affirm  that  it  was  so  granted, 
^  the  defendants  deny  it. 

It  is  to  be  taken  as  a  fact  that  the  defendants  have  pol- 
luted the  stream,  and  although  the  stream  had,  as  early  as 
1853,  '*  become  more  foul  than  formerly"  from  causes  which 
we  nothing  to  do  with  the  defendants,  yet,  "  the  foulness 
^theatream  was  sensibly  increased  by  the  refuse  dischaiged 
*nto  it  from  the  defendants'  works." 

There  is,  therefore,  no  doubt  that  if  the  plaintiffs  have 
wch  rights  in  reference  to  the  stream  as  to  be  entitled  to 
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1864.       insist  upon  its  purity  for  practical  purposes!,  the  acts  of  the 
Stockpobt    ^®fc°^w*8  constitute  a  cause  of  action. 
WATEBW0RK8       But  thc  defeudauts  contend  that,  whatever  others  may 

have,  the  plaintiffs  have  no  such  rights.     And  they  raise 
a  variety  of  very  formidable  objections. 

In  the  first  place,  the  defendants  argue  that,  although  the 
right  to  pure  water  is  the  right  of  a  riparian  proprietor,  the 
plaintiffs  are  not  riparian  proprietors  at  all.  Nor  are  the 
plaintiffs  the  assignees  of  a  riparian  proprietor. 

For,  first,  the  law  knows  of  no  such  right  as  the  subject 
of  assignment  separate  from  the  land  in  respect  of  which 
it  arises,  and,  secondly,  no  such  assignment  has  in  fact  been 
made. 

And  the  defendants  say  there  is  no  authority  for  the 
proposition  that  these  rights  in  respect  of  water,  which,  in 
Embrey  v.  Owen  (a) and  other  modem  cases  have  been  for  the 
first  time  defined  and  attributed  to  the  ownership  of  land 
by  the  side  of  a  river,  can  be  dealt  with  in  gross  and  assigned 
in  any  way  except  in  conjunction  with  such  land. 

And  further,  that  if  such  rights  could  be  the  subject  of 
transfer  they  have  not  been  in  fact  transferred.  For  the 
deed  of  May,  1853,  never  in  terms  affected  to  pass  any 
such  right,  but  only  the  waterworks,  with  the  use  of  the 
conduits,  tunnels,  &c.,  and  a  right  to  water  power  to  be 
used  for  turning  one  or  more  water  wheels ;  the  water  when 
used  being  returned  to  the  river  again.  This  turns  on  the 
construction  of  the  deed  and  some  general  words  contalnei' 
in  it. 

The   defendants   also  say  that   the  rights  even   of 
riparian  proprietor  himself  would  not  extend  to  the  absira 
Hon  from  the  stream  of  water  for  the  use  of  a  populo 
town  situated  on   land  in  no  way  connected  with  at 

(a)  6  £xch.  353. 
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Stream,  and  the  conveyance  of  it  away  from  the  river-side        1864. 
to  a  considerable  dbtance  for  that  purpose  without  returning     ^^'^'^^"^ 
it  into  the  stream.  Watebwobks 

r»  I-  i_  I    •       .  COMPAKT 

Hut  then  the  plaintiffs'  case,  thus  driven  from  a  more  exact       _  r. 
basis,  is  placed  upon  the  fact  that  he  and  those  under  whom 
he  claims  have  done  the  same  thing  for  twenty  years. 

To  this  the  defendants  answer  that  the  mere  doing  of  a 
particular  thing  for  twenty  years  will  not  necessarily  give  a 
right  of  action  against  anybody  who  interferes  with  its 
being  done  as  beneficially  as  it  hitherto  has  been. 

The  plaintiffs,  thus  pressed,  contended  before  us  that  the 
right  they  claimed  of  having  pure  water  come  down  the 
stream  for  them  to  abstract  and  use  was  an  **  easement" 
acquired  by  more  than  twenty  years  user,  in  which  the 
Stockport  Waterworks  were  the  dominant  tenement  and 
the  defendants'  land  the  servient  tenement. 

Several  answers  were  made  to  this.  First,  there  was  no 
continuing  user  for  twenty  years  of  a  character  to  create  an 
easement;  for,  before  1853,  the  user  was  by  those  who 
owned  the  land  at  Nab  Pool  Weir,  and  was  in  exercise  of 
their  ordinary  riparian  rights. 

Secondly,  the  case  shewed  that  this  user  had  within  the 
twenty  years  been  objected  to  by  another  riparian  pro- 
prietor, and  litigation  had  ensued  which  terminated  in  an 
award,  so  that  it  was  not  adverse  and  as  of  right  against  all 
the  other  riparian  proprietors. 

But  a  third  and  conclusive  answer,  as  it  seems  to  us,  was 
given  to  such  an  easement. 

The  defendants'  land  is  far  higher  up  on  the  stream  than 
the  conduit  or  tunnel  -at  Nab  Pool  Weir  by  which  the 
plaintiffs  abstract  the  water. 

No  amount  of  water  abstracted  by  the  plaintiffs  or  those 
tinder  whom   they  claim  could  possibly  be  felt  by  the 
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1864.       defendants.     If  the  water  was  abstracted  onlawfully  • 

s-^-v-.-^      excessive  quantities,  or  not  returned  into  the  river  the 

Stockport  ^  ' 

Watxbworks  prietors  below  might  have   cause   to  complain,   but 

V.           defendants  could  not,  because  thej  could  not  be  aff 
Fottbb*  

bj  it.  They  had  neither  the  will  nor  the  power  to  intc 
with  the  plaiutifis'  use  nor  to  take  legal  proceedings  aj| 
them. 

No  grant  could  therefore  be  presumed  by  the  defen* 
because  no  user  ever  existed  adverse  to  their  full  enjoy 
of  the  water.  And  Sampson  v.  Hoddinait{a)  was  cit 
an  express  authority  for  this  proposition. 

We  have  thus  recapitulated  these  arguments  o 
defendants  because  they  appear  to  us  to  contain  a  p< 
answer  to  the  plaintifis'  claim  in  whatever  light  i 
be  put. 

It  is  difficult  to  perceive  any  possible  legal  foundati< 
a  right  to  have  the  river  kept  pure,  in  a  person  situa 
this  Company  is. 

There  seems  to  be  no  authority  for  contending  t 
riparian  proprietor  can  keep  the  land  abutting  on  the 
the  possession  of  which  gives  him  his  water  rights,  a 
the  same  time  transfer  those  rights  or  any  of  them,  anc 
create  a  right  in  gross  by  assigning  a  portion  of  his 
appurtenant. 

It  seems  to  us  clear  that  the  rights  which  a  riparian 
prietor  has  with  respect  to  the  water  are  entirely  d< 
from  his  possession  of  land  abutting  on  the  riven 
grants  away  any  portion  of  his  land  so  abutting,  the 
grantee  becomes  a  riparian  proprietor  and  has  s 
rights.  But  if  he  grants  away  a  portion  of  his  estal 
abutting  on  the  ri  er,  then  clearly  the  grantee  of  th< 
would  have  no  water  rights  by  virtue  merely  of  his  o( 

(a)  1  C.B.N.  S.  590.  611. 
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tion.     Can  be  have  them  by  express  ({rant?    It  seems  to 

us  tbat  tbe  tnie  answer  to  tbis  is  that  be  can  have  them     ^ 

Stockport 

against  tbe  grantor  but  not  so  as  to  sue  other  persons  in  his  Waterworks 

own  name  for  an  infringement  of  them.     The  case  of  Hill  v. 

V.  Tupper  {a\  recently  decided  in  this  Court,  is  an  authority 

for  the  proposition  that  a  person  cannot  create  by  grant  new 

rights  of  property  so  as  to  give  the  grantee  a  right  of  suing 

in  bis  own  name  for  an  interruption  of  the  right  by  a  third 

party. 

Tbe  case  where  a  riparian  proprietor  makes  two  streams 
instead  of  one  and  grants  land  on  the  new  stream^  seems 
to  us  analogous  to  a  grant  of  a  portion  of  the  river  bank, 
but  not  analogous  to  a  grant  of  a  portion  of  the  riparian 
estate  not  abutting  on  the  river.  In  the  case  of  a  grant 
of  land  on  a  new  stream,  the  grantee  obtains  a  right  of 
access  to  tbe  river,  and  it  is  by  virtue  of  that  right  of  access 

that  he  obtains  bis  water  rights. 
We  think  then  that  in  this  case  the  right  claimed  cannot 

be  the  subject  of  a  grant  so  as  to  enable  the  plaintiffs  to 

sue  in  their  own  name  for  an  infringement 

Nor  is  the  supposed  easement  founded  on  user  much 
.more  defensible. 

The  dominant  and  servient  tenements  have  no  apparent 

connexion  with  one  another. 
The  abstraction  of  the  water  from  the  stream  took  place 

^  a  spot  situated  on  other  land  than  that  now  called  the 

dominant  tenement,  and  in  no  sort  of  way  affected  the 

enjoyment  of  the  water  at  what  is  now  called  the  servient 

tenement. 
If  the  waterworks  could  be  considered  a  dominant  tene- 

''^^nt  every  bouse  in  Stockport  to  which  the  water  flowed 

^^Qugh  pipes  might  equally  be  so. 

(a)  2  H.  &  C.  12K 
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9. 
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1864.  And  as  in  modern  times  water  is  often  conveyed  many 

Stockport     °^*'^  under  ground  in  pipes  for  the  supply  of  large  towns, 

Watbrwobkb  ^he  dominant  and  servient  tenements  might  not  only  be 

many  miles  apart,  but  have  no  other  connexion  with  each 
other  than  the  artificial  one  created  by  miles  of  pipes. 

For  these  reasons  we  think  that  it  is  unnecessary  more 
closely  to  investigate  the  effect  of  the  deed  of  1853  or  to 
give  any  other  reasons  than  those  already  stated,  as  upon 
the  broad  points  of  the  case,  the  defendants  are  in  our 
opinion  clearly  entitled  to  judgment. 

Judgment  for  the  defendants. 


June  3, 

To  an  action 
bj  a  seaman 
for  wages,  a 
defence  that 
the  189th 
section  of 
"  The  Mer- 
tfhant  Ship- 
ping Act, 
1864,"  pro- 
hibits  anr 
suit  in  a 
superior  Court 
for  the  reco- 
Terv  of  wages 
under  50/.  is 
not  open 
under  the 
plea  of  "  nerer 
indebted," 
but  must  be 
pleaded  spe- 
cially. 


Johnston  v.  Hilberrt. 

xjlCTION  for  work  and  labour. — Plea:  never  indebted* 

At  the  trial,  before  Ckannell,  B.,  at  the  Middlesex  Sittings 
in  last  Easter  term,  it  appeared  that  the  plaintiff  sought  to 
recover  16/.  ds.  for  wages  as  a  seaman  on  board  the  plain- 
tiff^s  ship. 

It  was  submitted  on  behalf  of  the  defendant  that^  as  the 
action  was  for  wages  under  50/.,  by  the  189th  section  of 
the  Merchant  Shipping  Act  1854,  (17  &  18  Vict.  c.  104), 
it  was  not  maintainable ;  and  that  the  remedy  was  under 
the  188th  section,  by  suit  in  a  summary  manner  before 
two  justices  of  the  peace  in  or  near  the  place  at  which  the 
service  terminated. 

The  learned  Judge  was  of  opinion  that  the  objection  was 
not  open  to  the  defendant  under  the  plea  of  "  never  indebted," 
but  ought  to  have  been  pleaded  specially.     His  lordship 
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lesenred   the   point,   and   a   verdict   was   found   for  the        1864. 
pkiotiff  for  the  amount  claimed  Jobkstoh 

KeaUf  io  the  same  Term  (April  28)»  obtained  a  rule  nisi  *** 

to  enter  the  Terdict  for  the  defendant  in  pursuance  of  the 
leave  reserved ;  against  which 

7%e  SoHcUor  General  and  Kenealy  shewed  cause. — The 
plea  of  ** never  indebted"  only  denies  the  original  exis- 
tence of  a  debt,  but  the  objection  that  though  the  debt 
exists  the  plaintiff  is  precluded,  bj  the  189th  section  of 
the  Merchant  Shipping  Act,  1854,  from  enforcing  it  in  a 
superior  Court  of  record,  should  have  been  pleaded  by  way 
of  confession  and  avoidance.  The  Statute  of  Frauds  need 
not  be  pleaded  because  under  *^  never  indebted  "  the  plain- 
tiff must  prove  the  formalities  of  the  statute  to  establish  a 
contract.  So  in  an  action  by  an  apothecary,  under  ^*  never 
indebted"  he  must  prove  his  qualification,  because  the  21  & 
22  Vict,  c  90,  s.  32,  says  that  he  shall  not  recover  for 
medical  attendance  ''  unless  he  shall  prove  at  the  trial  that 
he  is  registered  under  the  Act."  But  in  an  action  by  an 
attorney  the  defence  that  the  plaintiff  has  not  taken  out  a 
certificate  as  required  by  the  6  &  7  Vict,  c  73,  s.  26,  must 
be  pleaded  specially, 

KeaneBXiii  Vernon  Lushinffton,  in  support  of  the  rule.— 
The  objection  is  open  under  the  plea  of  '*  never  indebted." 
The  words  of  the  189th  section  of  the  Merchant  Shipping 
Act,  1864,  are  "  no  suit  or  proceeding  for  the  recovery  of 
^ages  under  the  sum  of  50/.  shall  be  instituted  by  or  on 
behalf  of  any  seaman,  &c.,  in  any  superior  Court.''  [Martin, 
B. — ^The  defendant  says,  "  I  owe  you  this  money,  but  you 
are  not  entitled  to  sue  for  it  in  a  superior  Court."  That  is 
a  defence  which  must  have  been  pleaded  specially  even 
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before    the     new    rules.]  —  They    referred    to    fFest  ▼. 
Turner  (a). 

Per  Curiam  (b). — We  are  all  of  opinion  that  the  defence 
is  not  open  under  the  plea  of  **  never  indebted."  The  verdict 
for  the  plaintiff  must  stand  for  the  amount  actually  earned. 

Rule  accordingly. 

(a)  6  A.  &  E.  614. 

(b)  PoOoch,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Chamell,  B. 


June  1. 


A  lessor  who 
has  deter- 
mined the 
term  by  re- 
entry for 
breach  of 
covenant  has 
no  title  to 
the  lease  as 
against  the 
lessee. 

To  an  action 
by  a  rightful 
executor 
against  an 
executor  de 
son  tort,  the 
latter  cannot 
plead  by  way 
of  equitable 
defence  plene 
administravit 
before  the 
grant  of  ad- 
ministration 
to  the  former. 


Elworthy,  Administrator  of  Henrt   Hbwbtt^  with  his 
Will  annexed,  v.  Sandford  and  Others. 

Declaration.— For  that  the  defendants  detained 
from  the  plaintiff  a  title  deed  of  the  plaintiff^  as  admints* 
trator  as  aforesaid,  that  is  to  say,  a  certain  indenture  of 
lease  made  by  and  between  the  defendant  Edward  Sandford, 
of  the  one  part,  and  the  said  Henry  Hewett,  of  the  other 
part,  whereby  the  defendant  Edward  Sandford  demised  to 
the  said  H.  Hewett  certain  land  and  premises,  to  hold  to 
the  said  H.  Hewett  for  the  term  of  fourteen  years  thence 
next  following,  which  said  term  is  still  unexpired :  whereby 
the  plaintiff,  as  administrator  as  aforesaid,  has  been  pre- 
vented from  disposing  of  the  residue  of  the  said  term,  and 
of  letting  the  said  farm  at  an  increased  rent,  as  he  other- 
wise might  and  would  have  done,  &c. —  Second  count :  For 
that  the  defendants  converted  to  their  own  use,  or  wrong- 
fully deprived  the  plaintiff  of  the  use  and  possession  of  the 
goods  of  the  plaintiff,  as  administrator  as  aforesaid,  that  is 
to  say,  corn,  hay,  &c.  Third  count :  For  that  the  defend- 
ants seized  and  took  certain  growing  crops  and  fixtures  of 
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the  plaintiff  as  admiDistrator  as  aforesaid,  and  carried  awaj 

and  converted  the  same  to  their  own  use. 

Elwortht 
Third  plea  to  the  first  count — That,  by  the  indenture  of    ^     v. 

lease,  the  defendant  E.  Sandford  (who,  in  this  plea,  is  called 
the  lessor)  demised  to  the  said  H.  Hewett,  deceased  (who, 
in  this  plea,  is  called  the  lessee),  All  that  farm  called  Hol- 
brook  Farm,  with  the  several  closes  of  land  thereto  belongs 
ing,  to  bold  the  said  farm  and  laud,  with  the  appurtenances, 
to  the  said  lessee,  his  executors  and  administrators,  from 
the  25th  day  of  March,   1856,  for  the  term  of  fourteen 
years:  Yielding  and  paying  therefore  the  yearly  rent  of 
75/L,  by  equal  quarterly  payments,  on  the  usual  quarter 
days,  and  also  in  like  manner  yielding  and  paying  the 
further  yearly  rent  of  20/.,  as  and  for  liquidated  damages, 
and  not  as  a  penal  rent,  for  every  acre  of  the  land  described 
IS  meadow  or  pasture  which  might  be  broken  up  or  con- 
verted into  tillage  without  the  written  license  of  the  lessor, 
his  heirs  or  assigns,  or  his  or  their  agent.— (Then  followed 
covenants  by  the  lessee  with  the  lessor  for  payment  of  the 
rents,  taxes  &&,  with  the  ordinary  covenants  in  a  farming 
lease :  also  that  the  lessee  would  not  let  or  assign  the  pre- 
mises without  the  written   license  of  the  lessor,  with   a 
proviso  for  re-entry  by  the  lessor  on  nonpayment  of  the 
rents  for  twenty-one  days,  or  breach  of  any  of  the  cove- 
nants, or  in  case  the  lessee  should  become  bankrupt  or 
insolvent). — Averments:  that  the  lessee  entered  and  re- 
mained in  possession  of  the  farm  until  his  death  in  April, 
IB63:  that  he  left  a  will,  but  the  executor  never  acted  ;  and 
there  was  no  executor  or  administrator  until  January,  1864, 
when  the   plaintiff  became   administrator   with   the   will 
snoexed:   that   the   rents  were   unpaid  for  the   space  of 
twenty^)ne  days :  that  the  lessee  let  the  premises  without 
^he  written  license  of  the  lessor,  and  did  not  keep  the 
covenants:  that  the  lessee,  and  his  administrator,  the  plain- 


Elwortht 

V, 

Sandford, 
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1864.  ^^^9  ^  ^^^^  administrator^  became  respectiyely  insolvent : 
that,  before  grant  of  administration  to  the  plaintiff,  and 
before  the  plaintiff,  except  bj  way  of  relation,  was  adminis- 
trator or  had  anything  in  the  demised  premises  or  in  the 
said  indenture,  the  lessor  and  the  other  defendants,  as  his 
servants  and  by  his  command,  did  into  and  upon  the 
demised  premises  reenter,  and  the  lessor  had  again,  repos- 
sessed and  enjoyed  the  same  demised  premises  as  of  the 
lessor's  former  estate,  and  thereupon,  and  before  any  grant 
of  any  letters  of  administration  to  the  plaintiff,  and  before 
the  plaintiff,  except  by  way  of  relation,  became  and  was 
such  administrator  as  aforesaid,  the  said  title  deed  belonged 
to  the  lessor,  and  became  and  was  his  title  deed,  and  the 
lessee,  his  executors  or  administrators,  ceased  to  have  any 
right,  title,  or  interest  therein  or  thereto ;  and  all  conditions 
were  performed,  and  all  things  happened,  and  all  times 
elapsed,  necessary  to  entitle  the  lessor  to  re-enter  as  afore- 
said under  the  terms  of  the  said  lease,  and  to  have  and 
hold  the  same  title  deed,  and  nothing  happened  to  prevent 
the  lessor,  or  to  disentitle  him  from  so  re-entering  as  afore- 
said and  from  having  and  holding  his  said  title  deeds. 

Ninth  plea. — For  a  defence  on  equitable  grounds,  the 
defendants,  as  to  the  second  and  following  counts,  say  that 
the  claims  in  those  counts  mentioned  proceeded,  arose,  and 
accrued  by  reason  only  of  the  defendants  being  and  acting 
as  executors  of  their  own  wrong  of  the  personal  estate  and 
effects  of  the  said  H.  Hewett,  deceased,  before  any  grant 
of  any  letters  of  administration  to  the  plaintiff,  and  before 
the  plaintiff,  except  by  relation,  was  administrator  as  afore- 
said. And  the  defendants  say  that  before  the  plaintiff, 
save  as  aforesaid,  was  administrator  as  aforesaid,  they  fully 
administered  all  the  personal  estate  and  effects  which  were 
of  the  said  H.  Hewett,  deceased,  and  which  have  ever 
come  to  the  hands  of  the  defendants,  as  such  executors 
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as  aforesaid,  to  be  administered ;  and  the  defendants  had 
not,  at  the  commenceoient  of  this  suit,  nor  have  they  since 
had,  nor  have  they,  any  personal  estate  or  effects  which 
were  of  the  said  H.  Uewett,  deceased,  in  the  hands  of 
the  defendants,  as  such  executors  as  aforesaid,  to  be 
administered. 
Demurrer  to  pleas  respectively,  and  joinder  therein. 

Beresford^  in  support  of  the  demurrer. — First,  the  facts 

stated  in  the  third  plea  do  not  justify  the  defendant  in 

detaining  the  lease.     In  Hall  v.  Ball  (a)  it  was  held  that 

after  the  expiration  of  a  lease  containing  covenants  by  the 

lessor,  he  is  not  entitled  to  possession  of  the  indenture  as 

against  the  lessee.     There  Tindal,  C.  J.,  in  delivering  the 

judgmeDt  of  the  Court,  said  that  the  prima  facie  inference 

is> "  that  the  property  in  the  indenture  of  lease  belongs  to 

the  leasee,  and  in  the  counterpart  to  the  lessor.     Now  it 

is  impossible  to  fix  upon  any  precise  point  at  which  the 

lessee's  property  in  the  indenture  of  lease,  or  the  right  of 

the  leasee  to  keep  the  indenture  of  lease,  ceases  by  law, 

unless  it  be  the  time  when  the  term  created  by  the  lease 

comes  to  an  end,  either  by  efflux  of  time  or  forfeiture. 

And  as  it  was  admitted  in  the  course  of  the  argument  that 

the  right  of  the  lessee  to  hold  the  indenture  of  lease  does 

W  cease  immediately  on  the  expiration  of  the  term,  as  he 

Mill  may  have  occasion  to  use  it  in  an  action  of  covenant 

^nst  hb  lessor,  so  also  the  same  necessity  for  keeping  the 

1^^,  for  a  time  at  least,  may  equally  exist  when  the  lease 

expires  by  forfeiture.*'      [Pollock,    C.   B.— There   is  no 

^ndation  whatever  for  the  defendants'  claim  to  keep  the 

l«tte.    MarHn,  B.  — In   Fitz.  Nat.   Brev.,  138  K,   it  is 

^d:  «If  a  man  make  a  lease  for  years,  and  afterwards 

confirm  his  estate  in  fee,  the  heir  of  the  feoffee  shall  have 

(a)      Man.  k  G.  242. 
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1864i.        ^^6  deed  of  the  lease  for  years  as  well  as  the  deed  of  con- 

J"^^"*^       firroation,  because  that  the  deed  (of  lease)  doth  make  the 
Elwobtht  ^  ' 

V-  confirmation  good.*n 

SikNDIOBD. 

Secondly,  the  facts  stated  in  the  ninth  plea  afford  no 
defence  on  equitable  grounds  to  the  causes  of  action  to 
which  that  plea  is  pleaded.  It  is  clear  that  they  afford  no 
legal  defence.  The  defendant  might  give  in  evidence,  in 
mitigation  of  damages,  payments  made  by  him  in  the 
rightful  course  of  administration  because  the  plaintiff  as 
executor  would  have  been  bound  to  make  such  payments, 
and  therefore  it  can  be  no  detriment  to  him  that  they  were 
made  by  an  executor  de  son  tort;  but  an  executor 
de  son  tort  cannot  plead,  in  bar  to  an  action  by  the 
rightful  executor,  payment  of  debts  to  the  value  of  the 
assets,  or  of  the  goods  sought  to  be  recovered  in  tres- 
pass or  trover:  Wms.  Exors.,  vol.  1,  p.  236,  237,  5th 
edition.  As  an  equitable  defence,  the  plea  is  bad  for  not 
stating  that  the  assets  were  sufficient  to  satisfy  all  the 
debts  of  the  deceased.  An  executor  de  son  tort  cannot 
plead  in  mitigation  of  damages  payments  made  in  the  due 
course  of  administration,  unless  the  assets  were  sufficient 
to  satisfy  all  the  debts,  for  otherwise  the  rightful  executor 
would  be  precluded,  not  only  from  giving  preference  to 
one  creditor  over  others  of  equal  degree,  but  also  of  satis- 
fying his  own  debt  in  priority  to  all  others  of  equal  degree: 
Wms.  Exors.,  vol.  1,  p.  238,  5th  edition. 

C,  BuUar  in  support  of  the  pleas. — First,  the  third  plea 
affords  a  good  prim&  facie  answer  to  the  first  count.  It 
does  not  appear  that  any  counterpart  was  executed  by  the 
lessee ;  if  it  was,  that  fact  should  be  stated  by  way  of  repli- 
cation. In  Hall  V.  Ball  (a)  it  appeared  affirmatively  that 
when  the  lease  was  granted  a  counterpart  was  executed  by 
the  lessee.     Where  a  lease  is  executed  by  both  lessor  and 

(a)  3  Man.  &  G.  242. 
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lessee.     Where  a  lease  is  executed  by  both  lessor  and  lessee        1864. 
each  may  maintain  trover  for  it,  for  each  has  an  equal  iiite-     e^"*^"^^ 

rest  in  it.     In  Hall  v.  Ball  the   term  was  subsisting ;  here     „     *^- 
^  ^  "  Sandfobd. 

It  has  been  determined  by  the  re-entry  of  the  lessor.  In 
law,  a  lease  and  counterpart  are  one  deed,  and  upon  the 
determination  of  the  term  both  parts  belong  to  the  lessor : 
Year  Book,  38  Hen,  6,  fo.  24,  pi.  1  (a>  [Martin,  B.— That 
iS)  as  against  a  stranger.]  It  is  a  clear  principle  of  law,  that 
the  muniments  of  an  estate  belong  to  the  person  who  has 
the  legal  interest  in  it :  Phillips  v.  Robinson  (&).  This  is  a 
brming  lease,  containing  covenants  by  the  lessee  which  have 
heen  broken  :  and  upon  its  determination  it  became  one  of 
the  muniments  of  the  lessor's  tide.  The  plea  expressly  avers 
that  before  the  plaintiflp  became  administrator  the  deed  be- 
longed to  the  lessor,  and  the  lessee  ceased  to  have  any  right, 
title,  or  interest  therein.  [Bramwell,  B. — That  is  not  a  state- 
ment of  fiwt,  but  a  conclusion  drawn  from  the  premises.  Pol" 
^K  C.  B. — A  demurrer  only  admits  that  which  is  correctly 
pleaded.  This  is  not,  because  it  is  a  conclusion  wrong  in 
lav.]  At  all  events  the  deed  belongs  as  much  to  the  lessor 
>s  the  lessee,  so  that  neither  party  can  maintain  against  the 
other  detinue  or  trover  for  it.  [Martinf  B. — What  autho- 
rity is  there  for  that  position  ?  There  are  constant  appli- 
cations at  Chambers  for  liberty  to  inspect  a  lease  in  the 
possession  of  the  lessee,  on  the  ground  that  he  holds  it  as 
tn«tee  for  the  lessor.] 

With  respect  to  the  ninth  plea,  the  point  has  never  been 
determined.  It  is  clear  that  at  law  an  executor  de  son  tort 
^}  give  in  evidence,  in  mitigation  of  damage,  that  he  has 
P^d  debts  in  due  course  of  administration  with  all  the 
^ta  which  ever  came  to  his  hands :  Anonymous  (c).  In 
SQch  case  the  rightful  executor  can  only  recover  nominal 

(a)  See  3  Man.  &  G.  234,  note.  (b)  4  Bing.  106. 

(c)  12  Mod.  441. 

▼OL.  IIL — H.  &  C.  Z  ULCiU 
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1864.        damages.     Therefore  this  plea  is  good  equitable  defence, 
]^]woRTHT     ^°  ^^®  ground  that  an  executor  de  son  tort  ought  not  to 
''-  be  subject  to  the  costs  of  an  action  ^hen  he  has  properly 

distributed  the  assets. 

Beresford  was  not  called  upon  to  reply. 

Pollock,  C.  6. — I  am  of  opinion  that  both  pleas  are 
bad.  Indeed,  it  seems  to  me  that  the  case  scarcely  admits 
of  argument.  Our  judgment  will  therefore  be  for  the 
plaintiff. 

Martin,  6. — I  am  of  the  same  opinion.  The  judgment 
of  Tindaly  C.  J.,  in  Hall  v.  BaUy  is  a  conclusive  authority 
against  the  third  plea. 

Bramwell,  B. — I  am  of  the  same  opinion.  Independ- 
ently of  Hall  ▼•  Bally  I  think  the  plaintiff  is  entitled  to 
judgment  on  the  demurrer  to  the  third  plea.  On  the 
other  hand  I  think  that  case  is  conclusive.  The  ninth 
plea  is  clearly  bad.  The  defendant,  who  has  wrongfully 
taken  possession  of  the  assets  of  the  deceased,  says  that  he 
has  exhausted  them  in  the  payment  of  debts;  but  for  any- 
thing that  appears  he  may  have  paid  his  own  debt  while 
the  rightful  executor  was  also  a  creditor  of  the  deceased. 

Judgment  for  the  plaintiff. 


MEMORANDUM. 

In  this  Term,  the  Lord  Chief  Baron  invited  the  Serjeants- 
at-law,  not  having  Patents  of  Precedence,  to  take  their 
seats  within  the  Bar  during  the  Sittings  of  the.  Court  in 
Banco. 


\ 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 

Beal  and  Another  v.  The  South  Devon  Railway. 

1  HIS  was  an  appeal  against  the  decision  of  the  Court  of  A  railway 
Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  public  not^ 
for  the  defendants,  pursuant  to  leave  reserved  at  the  trial,  only  be  oon- 
The  pleadings  and  facts  are  fully  set  forth  in  the  report  of  liJ^y^'^x 
the  case  in  the  Court  below :  5  H.  &  N.  876.  agreement, 

and  by  parti- 
cular trains ; 
and  that  the 

CoUier  (with  whom  were  Carter  and  Beresford)  argued  sender  should 
for  the  plaintiffs  (a). — The  question  is  whether  the  condition  lowing  con- 
that  the  Company  shall  not  be  responsible  for  loss  or  injury  «•  The  Com- 
**frona  any  cause  whatever  other  than  gross  negligence  or  not  be  respon- 
fraad"  is  just  and  reasonable.     This  case  is  not  distinguish-  i^l\^^Z 
able  in  principle  from  M'Manus  v.    The  Lancashire  and  stances,  for 

*  *^  loss  of  market, 

yorkthire  Railway  Company  (b\  where  the  condition  was  that  ^^  ^^^  ^^^ 

•^  ^  loss  or  injury 

the  Company  "would  not  be  responsible  for  any  injury  or  arising  from 

,  r^  »  y       *r     ./  delay  or  deten- 

<iamagey  howsoever  caused.*'     It  is  material  to  inquire  what  tion  of  train 

"gross  negligence"  means.      If  it  be  such  negligence  as  father,  stow- 
age, or  from 
any  cause 
^erer  other  than  gross  neglect  or  fraud." — Held,  in  the  Exchequer  Chamber  (affirming 
^  judement  of  the  Court  of  Exchequer),  that  the  conditions  were  just  and  reasonable, 
*tthin  Uie  meaning  of  the  17  &  18  Vict.  c.  31,  s.  7. 

In  the  case  of  a  carrier  *'  gross  negligence"  includes  the  want  of  that  reasonable  care, 
^^  tnd  expedition  which  may  properly  be  expected  from  him. 

(^)  In  Hilary  Yacation,'  1862,      J.,  Byles^  J.,  and  Keating y  J. 
(^«h.  11).  heforeCoehbum,  C.  J.,         (b)  4  H.  &  N.  827. 
^V^AiMm,  J.,  Crom/>ton,  J.,  H^tfle*, 

Z  2 
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1864.       atnoanto  to  misfeazaDce,  the  condition  is  onreasonable,  as 
^^"^^^      ii  casts  on  the  plaintiff  the  burthen  of  proving  it,  which  would 
*'  in  all  cases  be  difficult,  in  many  impossible.      If  **  gross 

SailwatCo.  negligence*'  means  the  failure  to  exercise  ordinary  care, 
there  was  in  this  case  some  evidence  of  it.  The  judgment 
of  Lord  HoU  in  Coffgs  v.  Bernard  (a)  points  to  a  distinction 
between  ''ordinary"  negligence  and  gross  negligence. 
Speaking  of  depositum,  or  naked  bailment  of  goods  to  be 
kept  for  the  use  of  the  bailor,  he  said,  **  if  the  bailee  be 
guilty  of  'gross  negligence^'  he  will  be  chargeable,  but 
not  for  any  ordinary  neglect."  In  Owen  ▼.  Bttmett(b)f 
Bayley,  B.,  said :  "As  for  the  cases  of  what  b  called  'gross 
negligence/  which  throws  upon  the  carrier  the  responsi- 
bility, when  but  for  that  he  would  have  been  exempt,  I 
believe  that  in  the  greater  number  of  them  it  will  be  found 
that  the  carrier  was  guilty  of  misfeazance."  In  Hinton  v. 
Dibbin  (c)  the  Court  observed  that  in  none  of  the  numerous 
cases  on  the  subject  had  any  attempt  been  made  to  give  a 
definite  meaning  to  the  expression  "gross  negligence," 
and  that  it  might  "well  be  doubted  whether  between 
'gross  negligence'  and  negligence  merely  any  intelligible 
distinction  exists."  [Cromptan,  J. — The  case  of  an  action 
against  an  attorney  affords  an  instance  of  crassa  negl!';enlia, 
though  it  may  be  difficult  to  say  what  is  the  distinction 
between  it  and  ordinary  negligence.]  In  the  case  of  a 
railway  Company  the  difficulty  of  proving  gross  negligence 
must  necessarily  be  greater  than  in  the  case  of  an  ordinary 
carrier.  Since  the  latter  journeys  along  a  public  highway, 
there  are  means  of  ascertaining  how  he  has  conducted  him- 
self; but,  the  former  being  owner  of  their  line,  no  one  can 
go  upon  it  without  being  a  trespasser,  and  in  many  cases 
it  would  be  impossible  to  discover  at  what  part  of  the  line 

(a)  2  Ld.  Rajm.  909.  915.  (b)  2  C.  ft  M.  353.  360. 

(c)  2  Q.  B.  647.  661. 


diefe  has  farm  miLKgnoLe  or  bj  wfait  «erruiis  it  fa»  be«ii 

ooonitied.   [CiUi  ■,  C.  J,— Afigbt  ncn  d>e  phinriff  piwe 

that  hk  Bah  w  sent  br  a  psiticoUr  tnin,  wliidi  did  not  airtre  »  _ 

anCu  five  hcnn after  hs  tine,  and  so  odl  upon  the  JQTT  to  pre*    BAiiwATOik 

wme  ncgligtme  mJeaa  tbe  Companj  lebotied  it  bv  pcoof  of 

accident  7]    Or£naiT  negligence  m^t  be  so  prored^  bot 

not  gross  negGgence.      For  a  nuliraj  Companj  to  ssv  that 

thej  will  not  be  responsible  except  for  grxiss  negligence  is 

b  efiect  saying  ihat  tbej  will  not  be  liable  at  alL      The 

1 1  Geo.  4  &  1  Wm.  4,  c  68,  only  limited  the  liahilit j  of 

cirriers  in  respect  of  certain  articles  or  goods,  and  the  4tb 

section  expressly  declares  that  as  to  others  they  shall  be 

liable  as  at  common  law.      The  carriage  of  goods  hnving 

been    transferred    to   railway   Companies,    who   virtually 

enjoy  a  monopoly  of  the  traffic,  the  object  of  the  17.&  18 

Vict.  c.  31,  s.  7,  was  to  prevent  them  from  casting  off  the 

responsibility   of  common  carriers,  except  by  conditions 

just  and  reasonable. 

KoTMlake (^Montague  Smith  vi\\h  him),  for  the  defendants. 
— The  defendants  did  not  undertake  to  carry  as  common 
carriers,  but  upon  the  terms  contained  in  the  8i)ecial  con- 
tract [Cockhurn,  C.  J. — The  only  question  is  whether 
the  condition  is  reasonable.]  There  is  nothing  unreasonable 
in  such  a  condition  when  attached  to  the  carriage  of  fish, 
frnit  and  other  perishable  articles.  The  Company  do  not 
repudiate  all  liability,  but  only  say  "  we  will  not  be  respon- 
Bible  for  loss  or  injury  arising  from  delay,  unless  you  prove 
gross  negligence  or  fraud/'  The  Company  were  not  boimd 
to  carry  fish,  and  they  had  a  right  to  refuse  unless  their 
terms  were  assented  to,  [Willes^  J. — In  Wyld  v.  Pick- 
.  ford  {a)  the  Court  expressed  an  opinion  that,  in  the  case  of 
carriers,  ''gross  negligence**  meant    only  ordinary  negU« 

(a)  S  M.  &  W.  443. 
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1864.       gGi)<^c»  that  is,  the  want  of  such  care  as  a  prudent  man  would 
^^''^^^      take  of  his  own  property.      fFightmaUf  J. — Suppose  the 
«.  condition    had    excluded  nedisence    altoffether.l      That 

Bailway  Co.  would  have  been  an  unreasonable  condition.  Primfi  facie 
the  plaintiffit  are  bound  by  their  contract,  and  they  seek  to 
avoid  it  by  putting  the  widest  construction  on  the  word 
*' gross."  But  regard  must*  be  had  to  the  surrounding 
circumstances,  in  order  to  ascertain  whether  the  contract 
is  reasonable,  [ffightman,  J. — The  foundation  of  your 
argument  is,  *'  volenti  non  fit  injuria ;"  but  it  may  be  that  the 
plaintifis  were  compelled  to  accede  to  these  terms  in  order 
to  get  their  fish  carried.]  It  is  said  that  it  is  diflScult  to 
prove  gross  negligence  on  the  part  of  a  railway  Company;  but 
difficulty  of  proof  cannot  render  unreasonable  a  condition 
otherwise  reasonable.  [Byles,  J. — What  authority  is  there 
that  this  condition  is  reasonable  ?]  In  Simons  ▼.  The  Great 
Western  Railway  Company  {a)  a  condition,  that  in  case  of 
goods  conveyed  at  special  or  mileage  rate  the  Company 
would  not  be  responsible  for  any  loss  or  damage  however 
caused,  was  held  just  and  reasonable.  Such  a  construction 
should  be  put  upon  this  contract  as  will  support  it,  not 
defeat  it 

Collier,  in  reply,  referred  to  the  judgment  of  Erie,  C.  J., 
in  Harrison  v.  The  London  and  Brighton  Railway  Com- 
pany {by 

Cur.  ado,  vuU. 
The  judgment  of  the  Court  was  now  delivered  by 

Crompton,  J. — This  case  was  argued  before  the  Lord 
Chief  Justice,  my  late   brother   Wightman,  my   brothers 
Willes,  Bylesj  Keating  and  myself.     We  delayed  delivering 
(a)  18  C.  B.  805.  (6)  2  B.  &  S.  152.  155. 
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our  judgment  ontil  after  the  decision  of  the  House  of  Lords        1864. 

in  the  case  of  Peak  v.  The  North  Staffordshire  Railway  (a).       ^"^^ 

In  this  case  the  question  was,  whether  the  condition  «• 

^  ^  South  Devoh 

imposed  by  the  Company  and  signed  by  the  plaintiff,  with    Railway  Co. 
reference  to  the  carriage  of  fish,  was  a  reasonable  condition 
within  the  provisions  of  the  Railway  TrafiBc  Act. 

The  condition  restricted  the  liability  of  the  Company  to 
cases  of  gross  neglect  and  fraud. 

We  think  that  this  was  not  an  unreasonable  condition 
with  reference  to  carrying  a  perishable  commodity^  espe- 
cially where,  as  in  the  present  case,  the  Company  were 
likely  to  be  called  upon  to  carry  large  quantities  at  unex- 
pected times^  and  where  a  very  slight  delay  might  cause 
the  loss  of  the  market  or  the  entire  or  partial  destruction  of 
the  goods  consigned. 

In  the  case  of  a  carrier  or  other  agent  holding  himself 
out  for  the  careful  and  skilful  performance  of  a  particular 
doty,  gross  negligence  includes  the  want  of  that  reason- 
able care,  skill  and   expedition,   which    may  properly  be 
expected  from  persons  so  holding  themselves  out  and  their 
servants  (i). 

It  is  said  that  there  may  be  difficulty  in  defining  what 
{(foss  negligence  is,  but  I  agree  in  the  remark  of  the  Lord 
Chief  Baron  in  the  Court  below,  where  he  says,  *'  There  is 
A  certain  degree  of  negligence  to  which  everyone  attaches 
peat  blame.  It  is  a  mistake  to  suppose  that  things  are 
oot  different  because  a  strict  line  of  demarcation  cannot  be 
drawn  between  them." 

The  authorities  are  numerous,  and  the  language  of  the 
Judgments  various,  but  for  all  practical  purposes  the  rule 
^;  be  stated  to  be,  that  the  failure  to  exercise  reasonable 

(«)  10  H.  L.  473.  V.  Pickford,  8  M.  &  W.  461,  and 

(&)  See  tbe  note  in  1  Smith's      the  other  cases  cited  in  the  note 
^'  C.  189,  6th  ed.  See  also  Wylde      in  the  Leading  Cases. 
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1864.        care^  skill   and  diligence   is  gross  negligence.      Wbat  is 

^"T^''^^      reasonable  varies  in  the  case  of  a  gratuitous  bailee  and  that 

V.  of  a  bailee  for  hire.    From  the  former  is  reasonably  expected 

South  Dcvoh  ... 

Bailwat  Co.    such  care  and  diligence  as  persons  ordinarily  use  in  their 

own  affairs,  and  such  skill  as  he  has.     From  the  latter  is 

reasonably  expected  care  and  diligence^  such  as  are  exercised 

in  the  ordinary  and  proper  course  of  similar  business,  and 

such  skill  as  he  ought  to  have,  namely,  the  skill  usual  and 

requisite  in  the  business  for  which  he  receives  payment. 

The  Company  therefore^  properly  speaking,  exclude  their 
liability  as  insurers,  and  not  their  liability  for  a  want  of 
reasonable  care,  skill  and  expedition. 

This  is  well  illustrated  by  the  case  of  actions  against 
attorneys,  where  the  law  only  attaches  liability  in  the  case 
of  gross  negligence,  which  a  jury  has  always  been  sup- 
posed competent  to  deal  with  under  the  direction  of  a 
Judge ;  and  it  seems  to  us  that  the  degree  of  negligence 
which  the  law  points  out  as  that  which  i^  necessary  to  make 
a  professional  paid  agent  liable,  is  not  an  unreasonable 
criterion  of  the  reasonableness  of  the  limit  to  which  (he 
carrier  seeks  to  restrict  his  liability. 

We  think  that  such  a  restriction  leaves  the  individual 
sufficiently  protected,  as  put  by  our  brother  Keating  in  the 
course  of  the  argument;  and  we  think  that,  in  looking  at 
this  enactment,  the  real  question  is  whether  the  individual 
and  the  public  are  sufficiently  protected  from  being  unjustly 
dealt  with  by  the  parties  having  the  monopoly. 

The  provision  in  question,  being  a  proviso  on  that  part  of 
the  7th  section  of  the  Railway  Traffic  Act  which  enacts 
that  the  Companies  shall,  notwithstanding  their  notices,  be 
liable  for  neglect  or  default,  and  qualifying  that  enactment 
in  the  case  of  reasonable  and  signed  contracts,  seems  to  us 
clearly  to  contemplate  that  the  Companies,  by  contracts 
which  are  reasonable  and  duly  signed  under  the  Act,  may 
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protect  themseWes  from  some  species  of  negligence ;  and        1864. 

we  do  not  think  that  a  condition  which  leaves  them  liable       ^"T""^^ 

Beal 

in  all  cases  where  carriers  are  liable  for  crross  neslizence  is  «• 

*^  °  ^,  South  Devoh 

an  unreasonable  condition,  in  such  a  contract  as  in  the    Railway  Co. 

present  case,  for  the  carriage  of  so  perishable  a  commodity 

as  fish,  under  the  circumstances  in  which  they  are  called 

upon  to  carry  it  ^ 

We  think,  therefore,  that  the  judgment  of  the  Court 
below  should  be  aflSrmed. 

The  Lord  Chief  Justice  does  not  agree  in  the  conclusion 
to  which  the  majority  of  the  Court  have  arrived,  thinking 
that  the  decision  in  the  case  of  Peak  v.  The  North  Staf- 
fordshire Railway  leads  to  a  contrary  conclusion;  and  I 
believe  that  my  late  brother  Wightman  took  a  diflPerent  view 
of  the  case  from  that  which  we  take. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER, 
{Appeal  from  the  Court  of  Exchequer.) 


M*Cancb  v.  The  London  and  North  Western  /une  20. 

Railway  (company. 


This 


was  an  appeal  against  the  decision  of  the  Court  of  The  plaintiff 

p    ,  ,  ,  deliTered  to 

Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  thedefend- 

antH,  a  rail- 
way Company, 
^^  honee  to  be  carried  on  their  railway,  and  at  their  reanest  signed  a  declaration  that  the 
^e  of  the  horses  did  not  exceed  10/.  per  horse,  and  that,  in  consideration  of  Uie  rate 
l^^fged  for  their  conTcyance,  he  therebjr  agreed  that  the  same  were  to  be  carried  entirely  at 
^*  owner's  risk.  In  the  course  of  the  journey  the  horses  were  injured  in  consequence  of 
**  ^ectire  state  of  the  truck  in  which  they  were  carried.  In  an  action  against  the  railway 
^pany  they  paid  25/.  into  Court.  The  horses  were  in  fact  worth  more  than  10/.  each ; 
*^  if  taken  at  their  real  value,  40/.  was  the  measure  of  the  plaintiff's  damaee ;  if  at  \QL 
J*^  the  25/.  covered  the  plaintiff's  claim. — Held,  in  the  Exchequer  Chamber,  that  the 
J*^^*naion  of  the  value  of  the  horses  was  no  part  of  the  contract,  but  a  statement  which 
^^  the  basis  of  the  intended  contract,  and  by  which  it  was  to  be  regulated  and  governed, 
^therefore  it  was  not  competent  to  the  plaintiff  to  deny  the  truth  of  the  statement,  and 
I*^  that  the  real  value  of  the  horsee  exceeded  10/.  each. 


i 
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1864.        for  the  defendants^  pursuant  to  leave  reserved  at  the  trial. 
^T^^T^^       The  pleadings  and  facts  fully  appear  in  the  report  of  the 
».  case  in  the  Court  below  :  7  H.  &  N.  477. 

LONLOM 
AND 

Western  Brett  (  C,  A.  Russell  with  him)  argued  for  the  plaintiff  (a). 

LWAT   0.    — rpi^^  argument  was,  in  substance,  the  same  as  that  in  the 
Court  below.     Ashpitel  v.  Bryan  (&)  was  referred  to. 

Manisty  appeared  for  the  defendants^  but  was  not  called 
upon  to  argue. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed.  It  is  clear  that  the 
questions  in  this  case  are  wholly  untouched  by  the  point 
which  has  been  raised  upon  the  pleadings ;  for  Clarke  ▼. 
Gray  (c)  shews  that  a  declaration  need  only  contain  so 
much  of  a  contract  as  is  material  for  the  maintenance  of 
the  action  ;  and  that  it  is  not  necessary  to  set  forth  that 
part  which  respects  only  the  liquidation  of  damages  after  a 
right  to  them  has  accrued  by  a  breach^  because  that  is  only 
matter  of  evidence  for  the  jury  in  mitigation  of  damages. 

Then  the  question  is,  what  is  the  effect  of  the  plaintiff's 
declaration  that  the  value  of  the  horses  did  not  exceed  10/. 
each.  It  appears  to  us  that  it  was  a  mere  declaration 
which  formed  the  basis  of  the  contract  which  the  parties 
intended  to  make,  and  by  which  it  was  to  be  regulated  and 
governed.  It  is  the  same  as  if  at  the  railway  station  there 
had  been  one  department  for  horses  under  the  value  of 
10/.,  and  another  department  for  horses  above  the  value  of 
10/.;  so  that  a  person  going  to  either  department  would 
make  his  bargain  upon  the  footing  and  understanding  that 
the  value  of  each   horse  was  under   10/.  or  above    10/., 


(a)  Before  WiUiams,  J.,  Cromp- 
tony  J.,  WilleSt  J.,  B^les^  J., 
Blachburtiy  J.,  and  Shee,  J. 


(5)  3  B.  &  S.  474. 
(0  6  East,  564. 
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according  to  the  particular  department  which  he  entered. 
Here  it  appears  in  evidence  that  the  contract  declared  on 
was  to  be  r^ulated  and  governed  by  a  state  of  facts  under- 
stood by  the  parties,  viz.,  that  the  horses  were  under  the  vahie 
of  10/.  each.  It  is  laid  down  in  my  brother  Blachbum^s 
Treatise  on  the  Contract  of  Sale,  p.  163,  that  '*when 
parties  have  agreed  to  act  upon  an  assumed  state  of  facts 
their  rights  between  themselves  are  justly  made  to  depend 
on  the  conventional  state  of  facts,  and  not  on  the  truth." 
Applying  that  rule  to  the  present  case,  we  think  that  both 
parties  are  bound  by  the  conventional  state  of  facts  agreed 
upon  between  them. 

Judgment  affirmed. 
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IN   THE   EXCHEQUER   CHAMBER. 
{Appeal  from  the  Court  of  Exchequer,) 


PiLLOTT  V.  Wilkinson. 


June  20. 


X  HIS  was  an  appeal  against  the  decision  of  the  Court  of  The  plaintiff 
Exchequer  in  discharging  a  rule  to  enter  the  verdict  for  ^^  ^^„  ^x 

the  defend- 
ant's  wharf 
ftwB  the  holder  of  a  warrant,  giren  by  the  defendant  for  its  delivery.  The  vendor  indorsed 
^  varrant  generally.  The  plaintiff  sent  it  so  indorsed  to  the  wharf,  and  obtained  samples 
^the  wine.  A  notice  from  the  Lord  Mayor's  Court  was  subsequently  served  at  the  wharf 
^'Mun^  the  vendor's  goods  in  the  defendant's  custody,  and  a  description  of  the  wine  was 
•ttbe  time  of  service  indorsed  on  the  back  of  the  notice,  and  shewn  to  the  defendant's 
''l^iiA^.  The  plaintiff  on  afterwards  producing  his  warrant  at  the  wharf,  and  demanding 
^«  Wine,  was  told  by  the  manager  (the  defendant  being  absent)  that  the  wine  was  stopped 
^  Mooont  of  the  attachment.  The  same  dav  the  plaintiff's  attomev  wrote  to  the  defendant 
to  demand  the  delivery  of  the  wine  by  11  o  clock  the  next  day.  The  defendant's  manager 
billed  next  morning  on  the  plaintiff's  attorney  after  seeing  the  defendant  and  stated  that  the 
^^^  required  consideration,  and  that  the  defendant  would  consult  his  attorney.  But  the 
*iie  day  at  noon  a  writ  was  issued. — Held,  in  the  Exchequer  Chamber  (affirming  the  judg- 
ment of  the  Court  of  £xche<^uer),  first,  that  the  wine  was  not  in  the  custody  of  the  law ;  and 
^t  the  attachment  was  a  circumstance  to  be  considered  by  the  jury  in  forming  a  conclusion 
whether  there  was  a  conversion  ;  secondly,  that  on  these  facts  there  was  evidence  of  a  ;^con- 
J^«wn ;  and  it  was  a  question  for  the  jury  whether  the  defendant  entertained  a  bonft  fide 
^'^  M  to  the  plaintiff's  title  to  the  wine,  and  whether  a  reasonable  time  had  elapsed  for 
^•«ng  up  that  doubt. 
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1864.        ^^6  defendant,  pursuant  to  leave  reserved  at  the  trial.    The 
^^■""^^      pleadings  and  facts  fully  appear  in  the  report  of  the  case  in 
f.  the  Court  below :  2  H.  &  C.  72, 

WiLKINSOK. 

Montague  Smith  {H.  Matthews  with  him)  argued  for  the 
defendant  (a).  The  argument  was^  in  substancei  the  same 
as  in  the  Court  below.  The  following  additional  autho- 
rities were  cited:  Catterall  v.  Kenyan  {b)y  Brandon  on 
Foreign  Attachment,  p.  10. 

Prentice  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  argue. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  affirmed.  The 
points  for  our  consideration  arise  in  this  way : — At  the  trial 
the  defendant's  counsel  objected  that  the  wine  was  in 
custodia  legis  by  the  attachment,  and  that  under  the  cir« 
cumstances  there  was  no  proof  of  conversion.  The  jury, 
under  the  direction  of  the  learned  Judge,  found  a  verdict 
for  the  plaintiff;  no  question  being  left  to  them.  The  points 
are,  first,  whether  the  fact  of  an  attachment  having  issued 
is  of  itself  sufficient  to  prevent  there  being  a  conversion ; 
secondly,  if  it  is  not  of  itself  sufficient,  whether  that,  with 
other  circumstances,  affords  evidence  of  a  conversion — not 
a  mere  scintilla,  but  evidence  on  which  the  jury  might  find 
one  way  or  the  other.  We  think  there  was  some  evidence 
for  the  jury. 

Upon  the  first  point  we  were  pressed  with  the  case  of 
Verrall  v.  Robinson  (c).  There,  goods  having  been  attached 
by  process  out  of  the  Sheriffs'   Court,  London,  the  Cour^. 

(a)  Before  WUUams,  J.,  Cromp^  (h)  3  Q.  B.  310. 

Umy  J.,  WiUes,  J.,  Byles  J.,  Blaeh^  (c)  2  C.  M.  &  R.  495. 

frttm,  J.,  and  Shee^  J. 
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of  Exchequer  considered  that  they  were  in  custodia  legis, 
and  that  prevented  the  defendant  from  giving  them  up. 
That  case  was  adverted  to  in  Catteralls.  Kenyan  (a),  where  f. 

....  1.111  WlLKINSOir. 

expressions  are  used  which  create  some  doubt  whether  the 

opinion  of  the  Court  in  Verrall  v.  RMnson  was  correct 

According  to  the  report  of  Catterall  v.  Kenyan  in  2  Gale 

and  Davison,  p.  545,  Lord  Denman  said  with  reference  to 

YendU  V.  Robinnon: — "The  judges  there  considered  the 

chattel^  the  subject  of  the   action,   to  have  been  in  the 

custody  of  the  law  by  force  afa  specific  attachment  af  it, 

and  that  the  defendant  had  no  power  to  give  it  up.'*  There 

is  therefore  a  distinction  between  Verrall  v.  Robinson  and 

the  present  case.     There,  if  the  oflScer  had  actually  got 

the  goods  in  his  possession,  that  prevented  the  defendant 

fit)m  being  guilty  of  a  conversion,  because  he  could  not 

give  them  up  without  the  risk  of  coming  into  collision 

with  the  oflScer  and  causing  a  breach  of  the  peace.     Here 

there  was  no  seizure  of  the  particular  goods  by  the  ofiBcer, 

ttid  there  was  nothing  to  prevent  the  defendant  from  giving 

them  op.     All  that  appears  is  that  notice  was  given  of  a 

general  attachment  of  all  goods  belonging  to  Henry  and 

Co.  in  the  hands  of  the  defendant.     It  seems  to  us,  there- 

m,  that  Ferrall  v.  Robinson  does  not  govern  this  case  ; 

and,  according  to  the  case  of  Catterall  v.  Kenyon,  the  fact 

of  the  goods  being  attached  is  a  circumstance  to  be  con- 

nderedby  the  jury  in  forming  their  conclusion  as  to  whether 

there  has  been  a  conversion. 

Then  looking  at  all  the  circumstances,  was  there  any 
^ence  for  the  jury  of  a  conversion  ?  We  think  the  law  is 
wrreclly  laid  down  in  Vaughan  v.  Watt  (b)  by  Parke,  B., 
whosaid:— "It  ought  therefore  to  have  been  left  to  the 
fi^i  whether  the  defendant  had  a  bonS  fide  doubt  as  to 

(a)  3  Q.  B.  310;  S.  C,  2  Gale  k  Day.  545. 
(6)  6  M.  &  W.  492.  497. 
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the  title  to  the  goods,  and  if  so,  whether  a  reasonable  time 
for  clearing  up  that  doubt  had  elapsed."     Here,  assuming 

9.  the  defendant  entertained  a  bona  fide  doubt  as  to  whether 

WiLKissoir. 

the  goods  belonged  to  the  plaintiff,  the  question  remains 
whether  a  reasonable  time  for  clearing  up  that  doubt  had 
elapsed.  The  same  view  of  the  law  was  taken  by  the 
Court  of  Common  Pleas  in  Towne  ▼.  Lewis  {a).  The 
marginal  note  to  that  case  is  calculated  to  mislead.  The 
statement,  **  this  is  not  evidence  of  a  conversion,**  does  not 
accord  with  the  report,  because  Wilder  C.  J.,  left  it  to  the 
jury  to  say  whether,  when  the  demand  was  made,  the 
defendant  meant  to  dispute  the  plaintiff's  right  to  the  bill 
or  whether  he  really  meant  to  send  it  to  him  when  he  could 
obtain  it.  When  the  case  was  before  the  Court  in  banc, 
ffilde,  C.  J.  said :  ''  No  doubt  the  conduct  of  the  defendant 
wa^  evidence  whence  the  jury  might  infer  whether  or  not 
he  had  been  guilty  of  a  conversion.*'  It  seems  to  me  that 
the  evidence  was  properly  submitted  to  the  jury  and  that 
they  found  a  correct  verdict  As  observed  by  CoUman^  J., 
''  there  was  nothing  more  than  evidence  from  which  the 
jury  might,  if  they  pleased,  have  found  a  conversion,  if 
they  had  been  satisfied  that  there  had  been  wilful  and 
unreasonable  delay  on  the  defendant's  part  in  complying 
with  the  plaintiff's  demand.*' 

The  law  being  established  by  the  authorities  which  we 
have  cited,  it  remains  to  apply  it  to  the  present  case.  The 
defendant  is  not  in  the  position  of  an  ordinary  person; 
he  is  a  wharfinger,  and  bound  to  act  with  promptitude  in 
his  business,  otherwise  he  may  do  great  injury  to  the  pro- 
perty of  those  who  deposit  goods  at  his  wharf;  and  that  is 
a  circumstance  which  the  jury  would  be  entitled  to  take 
into  consideration.  Certainly  a  very  short  time  elapsed 
between  the  attachment  and    the  commencement  of  the 

(fl)  7  C.  B.  608. 
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action ;    but  a  considerable  time   had    passed  since   the 
defendant  became  aware  that  Henry  and  Co.  had  parted 
-with  all  their  interest  in  the  goods ;    and  any  reasonable 
man  would  have  at  once  inquired  whether  the  plaintiff's 
claim  was  valid  or  not.     It  was  a  question  for  the  jury  not 
only  whether  the  defendant  entertained  a  bond  fide  doubt 
<»  to  the  plaintiff's  title  to  the  goods,  but  also  whether  a 
reasonable  time   had  elapsed  for  clearing  up   that  doubt, 
and  if  the  jury  were  satisfied  that  there  was  unreasonable 
delay  on  the  part  of  the  defendant,  they   would   be  war- 
ranted  in    finding   a  conversion.      Without  giving   any 
opioioo  whether  the  verdict  is  satisfactory,  it  is  sufficient 
to  say  that  there  was  evidence  of  a  conversion  proper  to 
be  submitted  to  the  jury. 
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The  other  Judges  concurred. 


Judgment  affirmed, 


IN  THE  EXCHEQUER  CHAMBER, 
(Appeal  from  the  Court  of  Exchequer,) 


Hbdlet  and  Others  v.  Fenwick  and  Another. 


E 


June  20,  21. 


RROR  on  a  judirment  of  the  Court  of  Exchequer  for  An  Act  (13 

.,     ,  ^  .  ,  .  ,  Geo.  3,  c.  67,) 

u^  defendants  in  error  (the  plaintiffs  below)  on  demurrer  for  inclosing 

the  moors  and 
.  .  commons 

^thm  the  manor  of  Lanchester,  contained  a  saving  of  all  the  seijgnorial  rights  of  the  Bishop 
^Durham,  as  lord  of  the  manor^  and  also  provid^  "  that  the  bishop,  his  successors,  lessees 
*^  Msigns,  should  at  aU  times  thereafter  work  and  enjoy  all  mines  under  the  said 
JJI^  and  commons,  and  foil  and  free  liberty  of  winning  and  working  mines  belonging  to 
">c  see  and  bishopric  of  Dm*ham  wheresoever  the  same  should  be,  and  of  leading  and 
2*^™?  «way  the  coals,  minerals,  &c.,  gotten  thereout,  or  out  of  any  other  lands  or  grounds 

^^,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that 
^*  bishop  had  no  right  to  carry  over  the  inclosed  lands  coal  gotten  from  mines  within  the 
***or,  hut  not  belonging  to  the  see. 


3jO  exchequer  reports. 

1864.        to  a  plea  (a). — The  first  count  of  the  declaration  stated  that 
^'"'*^       the  defendants,  on  &c.,  broke  and  entered  a  close  of  the  plain- 
V  tiffs,  being  an  allotment  formerly  made  to  T.  Shafto  in 

and  by  an  award  dated  the  13th  June  1781,  executed  by 
the  Commissioners  named  and  appointed  in  and  by  and  in 
pursuance  of  an  act  of  parliament  (13  Gea  3,  c.  67),  in  the 
year  1773,  intituled  "An  Act  for  dividing  and  enclosing 
certain  moors,  commons,  or  tracts  of  waste  land  within  the 
parish  and  manor  of  Lanchester,  in  the  county  palatine  of 
Durham,''  and  put  and  placed  divers  trucks  and  waggons 
loaded  with  coals,  and  divers  other  trucks  and  waggons, 
upon  the  said  close,  and  drew  the  said  trucks  and  waggons 
over  and  across  the  said  close,  and  carried  the  said  coals  in 
and  by  means  of  the  said  trucks  and  waggons  over  and  across 
the  said  close.— 'Second  count :  that  defendants, on  &c.  broke 
and  entered  the  same  close,  and  led  and  carried  over  and 
across  the  same,  divers,  to  wit,  100  tons  of  coals. 

Plea — That  before  and  at  the  time  of  the  passing  of  the 
act  of  parliament  in  the  declaration  mentioned,  the  Lord 
Bishop  of  Durham  for  the  time  being  had  been  and  was, 
in  right  of  his  church  and  see  of  Durham,  lord  of  the 
manor  of  Lanchester  in  the  said  county,  and  as  such  lord 
seised  as  of  fee  in  the  said  moors,  commons,  and  waste 
lands  in  the  said  Act  mentioned,  and  of  and  in  the  mines  and 
minerals  lying  and  being  within  and  under  the  same.  And 
the  defendants  further  say,  that  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary  up  to  the  time  of 
the  passing  of  the  said  Act,  the  said  bishop,  being  such 
lord  of  the  said  manor  and  so  seised  as  aforesaid,  had  been 
used  and  accustomed,  by  reason  of  such  seisin  and  notwith- 
standing any    rights    of  common   of  the   commoners,  by 

(a)  Not  reported.  The  point  the  Court  considered  themselves 
having  been  decided  in  Midgley  bound  bj  that  decision,  and  gave 
T.  Rickardiorit  14  M.  &  W.  595,     judgment  for  the  plaintiffi. 


FUWICK. 
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himself,  his  seirants  and  licensees  in  that  behalf,  to  enter, 
iod  did  in  fiu^t  enter  upon  the  said  moors,  commons,  and       hcdlet 
waite  lands  at  all  times  at  his  and  their  will  and  pleasure, 
fcr  the  purpose  of  carrying  over  and  across  the  same  coal 
worked  and  raised  not  only  from  the  said  mines,  beds,  and 
iBifflfl  of  coal  of  which  the  said  bishop  was  so  seised  as 
ifareflaid,  but  also  from  any  other  adjacent  mineSy  beds,  and 
Mwi  of  coaly  tdt/uH  the  gaid  manor,  of  which  the  said  bishop 
Ml  net  seised,  and  which  the  said  bishop,  hb  said  servants 
iod  licensees,  might  be  lawfully  entitled  to  work,  win  and 
ttrryaway  coal  from.     And  the  defendants  further  say, 
that  by  virtue  and  in  pursuance  of  a  certain  Order  of 
Council,  duly  made  on  the  4th  day  of  April  1856,  under 
the  provisions  of  the  statutes  in  that  behalf  made  and  pro- 
vided, and  of  a  certain  scheme  therein  recited  and  made 
with  the  consent  of  the  said  bishop,  the  said  manor  and  all 
the  estate  and  interest  therein   of  the  said  bishop  were 
tnosferred  to  and  vested  in  the  Ecclesiastical  Commis- 
SKmers  for  England,  who  thereby  became  and  still  are  the 
lotds  of  the  said  manor  and  seised  in  their  demesne  as  of 
^  of  and  in  the  said  mines  and  minerals  within  and  under 
the  said  moors,  commons,  and   waste  lands.      And   the 
defendants  further  say  that  before  and  at  the  time  of  the 
committing  of  the  alleged  trespasses  and  of  the  grant  by 
the  said  bishop  hereinafter  mentioned,  they  the  defendants 
*ere  the  tenants  and  occupiers  of  and  lawfully  entitled 
to  work,  win  and  carry  away  coal  from  certain  coal  mines 
^jacent  to  the  said  mines  in  the  said  manor  of  Lanchester 
*Qd  of  which  the  said  bishop  was  not  seised ;  and  that 
^hile  they  were  such  tenants  and  occupiers  of  the  said 
^''^nes,  and  before  the  committing  of  the  alleged  trespasses 
^  before  the  making  of  the  said  Order  in  Council,  the 
•W  Bishop  of  Durham  by  deed,  after  the  passing  of  the 
•"d  Act,  granted  to  the  defendants  full  licence,  power  and 

VOU  m.— H.  &  C.  A   A  KXCH. 
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authority  to  carry  coal  won  and  worked  by  ihcm  from  the 
said  mines  of  which  (hey  were  such  tenants  and  occupiers 
as  aforesaid  over  and  across  the  said  close  of  the  plaintiffs, 
the  said  close  being  part  of  the  said  moors,  commons  and 
waste  lands  so  allotted  and  divided  as  aforesaid,  and  having 
been  duly  allotted  and  enclosed  under  the  provisions  of  the 
said  Act  in  the  declaration  mentioned.  And  the  defendants 
further  say,  that  they  did,  after  the  making  of  the  said  grant 
and  by  virtue  and  in  pursuance  thereof,  carry  coal  won  and 
worked  by  them  from  the  said  mines,  since  the  making  of 
the  said  grant,  in  trucks  and  waggons  over  and  across  the 
said  close  of  the  plaintiffs,  the  said  mode  of  carrying  the 
said  coals  being  reasonable  and  necessary  in  that  behalf, 
and  a  reasonable  and  necessary  exercise  of  the  said  licence 
granted  by  the  said  bishop ;  which  are  the  trespasses  in 
the  said  declaration  mentioned. 
Demurrer,  and  joinder  therein. 


Manisty  {^Edward  James,  R.  E.  Turner  and  Davison 
with  him)  argued  for  the  plaintiffs  in  error  (a)  (the  defend- 
ants below). — The  plea  is  good  in  law.  The  same  point 
was  raised  in  Midgley  v.  Richardson  {b) ;  and  the  object  of 
this  action  is  to  review  the  judgment  of  the  Court  of 
Exchequer  in  that  case,  which,  it  is  submitted,  is  founded 
on  an  erroneous  view  of  the  13  Geo.  3,  c.  67  (c).  That 
Act  passed  in  the  year  1773,  and  it  is  admitted  upon  the 
record  that  from  time  immemorial  up  to  that  time  the 
Bishop  of  Durham,  as  lord  of  the  manor  of  Lanchester, 
was  accustomed  by  hitnself  and  his  licensees  to  carry,  over 


(a)  Before  TTiZ^faiiu,  J.,  Cromp^ 
ton,  J.,  Willes,  J.,  ByleSy  J.,  and 
Blaehbum^  J. 

(h)  14  M.  &  W.  595. 

(c)  Intituled  "An  Act  for 
dividing   and    enclosing    certain 


moors,    commons,    or    tracts 


of 

waste  land  within  the  parish  and 
manor  of  Lanchester,  in  the 
countj  palatine  of  Durham.**  Not 
printed  bj  the  Queen's  printers. 
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the  lands  enclosed  under  that  Act,  coal  gotten  not  only 
from  mines  of  which  he  was  seised  in  fee,  but  also  from 
any  adjacent   mines,  within  the  manor,  of  which  he  was 
not  seised.     By  the  13  Gea  3,  c.  67,  s.  19,  the  Commis- 
sioDers  were  empowered  to  enclose  twenty  thousand  acres 
of  moor,  common  and  waste  lands  within  the  manor  of 
Manchester,  and  to  set  apart  such  portion  as  in  their  judg- 
nient  was  little  capable  of  cultivation  and  improvement, 
*^  so  that  the  residue  to  be  divided,  allotted,  and  enclosed 
should  not  be  less  than  twelve  thousand  acres.*'    No  portion 
^^fis  to  be  allotted  to  the  bishop,  and  his  only  compensa- 
tion for  loss  of  soil  was  an  annual  quit  rent  of  4d.  per 
^crey  payable  out  of  the   more  improveable  parts  of  the 
enclosed  lands:  sect  23.     Therefore,  it  is  not  unreasonable 
^o  suppose  that  the  legislature  intended  to  reserve  to  the 
hisbop  all  rights,  including  those  of  wayleave,  which  he 
^njojed  at  the  time  the  13  Geo.  3,  c.  67,  passed,  and  ample 
^^^guage  has  been  used  for  that  purpose.     [  JVilliams,  J. — 
-*  ^e  custom  was  of  no  value,  because  the  bishop,  as  lord  of 
^■^€  manor,  was  owner  of  the  soil  and  had  the  right  to  way- 
^^ve.    The  33rd  section  (^a),  while  it  prohibits  other  persons, 
tables  the  bishop,  and  his  lessees  and  assigns,  to  make  and 
_  ^  roads  over  the  allotments,  "  as  thereinafter  mentioned.*' 
bat  has  reference  to  the  45th  section  (&),  which  reserves 


(a)  Sect.  33  (afler  providing 
^tt    the     Commissioners   shall 


use    highways,     ditches    and 

^^ins  to  be  made,  &c.)— "  That 

^^W  the  making  of   the   same 

^^ird,  and    of  such  highways, 

^tMdSf  and  other  ways,  it  shall  not 

V>«  lawful  for  any  person  or  per- 

*o&i  to  make  or  use  any  road 

^  ways,  either  public,  common, 

^  private,  in,  over  or  through 

^  laid  allotments,  or  any  of 

tken,  or  any  part  thereof  (other 

A  A 


than  and  except  the  said  Lord 
Bishop  and  his  successors,  and 
his  and  their  lessees  and  assigns, 
as  hereinafter  mentioned),  either 
on  foot  or  on  horseback,  or  with 
horses,  cattle,  carts,  or  carriages, 
or  otherwise,  other  than  such  as 
shall  be  set  out  and  appointed  by 
the  Commissioners  as  aforesaid.** 
(5)  Sect.  45.—"  That  nothing 
in  this  Act  contained  shall  be 
construed  or  adjudged  to  defeat, 
lessen,  or    prejudice    the  right, 
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to  the  bishop  and  his 

the  right  of  *^  working  the 

title,  or  interest  of  the  said  Lord 
Bishop  of  Durham,  as  lord  of  the 
said  manor  of  Lanchester,  or  his 
successors,  or  his  or  their  lessees 
or  assigns,  or  anj  of  them,  of,  in 
or  to  the  seignior j  and  royalties 
incident  and  belonging  to  the  said 
manor,  but  that  the  lord  of  the 
said  manor  for  the  time  being, 
and  his  lessee  and   lessees  and 
assigns,  shall  and  may,  from  time 
to  time  and  at  all  times  for  eyer 
hereafler,  hold     and    enjoj   all 
courts,  perquisites  and  profits  of 
courts,    rents,    services,   waifes, 
estrajs,  and  all  royalties,  juris- 
dictions, matters  and  things  what- 
soever to  the  said  manor,  or  to 
the  lord   thereof   for   the    time 
being,    incident,    belonging,    or 
appertaining,  other  than  and  ex- 
cept  such  common  right  as  could 
or  might  be  claimed  bj  him  or 
them  as  owner  or  owners  of  the 
soil  and  inheritance  of  the  said 
moors    or  commons,  in  as   full, 
ample,  and  beneficial  a  manner, 
to  all  intents  and  purposes,  as  he 
or  thej  could  or  might  have  held 
or  enjoyed  the  same  if  this  Act 
had  not  been  made ;  and  also  that 
the  said  Lord  Bishop  of  Durham, 
and  his  successors,  and  his  and 
their  lessee  or  lessees  and  assigns, 
shall  and  may  from  time  to  time, 
and  at  all  times  hereafter,  have, 
hold,  work,  and  enjoj  all  mines, 
minerals,  and  quarries,  of  what 
nature  or  kind  soever,  lying  and 
being  within  or  under  the  said 
moors  or  commons  intended  to  be 
divided  and  allotted  as  aforesaid, 
together  with  all  convenient  and 


and  assigns  (amongst  others) 
said  mines   and  quarries  be- 

necessary  wajs  and  waj -leaves 
In,  through,  over,  and  along  the 
said  moors  and  commons,  or  anj 
part  thereof,  not  onlj  before,  bat 
also  at  all  times  afler  the  same 
shall  be  divided  in  porsoance  and 
bj  virtue  of  this  Act,  and  full 
and  free  liberty  at  all  times  here- 
afler, of  making,  laying,  repair- 
ing, and  using  any  new  road  or 
roads,  waggon -way  or  waggon- 
ways,  or  any  other  way  or^ways 
whatsoever,  in,  through,  over  and 
along    the    same,    or   any   part 
thereof,  and  for  that  purpose  to 
take  away  and  remove  any  hedges, 
fences,  trees,  plantations,  or  other 
obstructions  which  shall  be  made 
for  dividing  the  said  moors  or 
commons,  or  otherwise,  or  which 
shall    be    standing  or    growing 
thereon,   for  the  purpose  afore- 
said ;  and  of  searching  for,  drain- 
ing, winning,  and  working  the 
said  mines  and  quarries  belong- 
ing to  the  see  and  bishopric  of 
Durham,  wheresoever  the  same 
are  or  be,  by  .any  way  or  means 
now  in  use,  or  hereafler  to  be 
invented ;  and  also  of  leading  and 
carrying  away  all  and  every  the 
coals,  lead,  minerals,  stones,  the 
manure  bred  at  the  said  mines, 
and  other  things  to  be  gotten 
thereout,  or  out  of  any  other  lands 
or  grounds  whatsoever;  and  also 
of  leading  and  carrying  all  iron, 
wood,  materials,  and  things  unto 
the   said     mines    and    quarries, 
needful,  necessary,  or  proper  for 
the  draining,  winning,  working, 
and  use  of  the  same  respectively, 
and  of  the  making  pits,  shafts, 
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loQ^^g  to  die  see  and  bishopric  of  Dorhaai,  wher»oever 
theauKareor  be/ftc;  ^'andmboof  leadu^aodcanTuq^ 
awaj  aO  and  evaj  die  coals»  lead,  mioenls^  stones,  die 
laaniire  bred  ai  die  said  mioes,  and  all  oUier  dungs  to  be 
gotten  thereoot,  wtmttef  mmy  ciker  hnds  m'  gnmmds  wkaU 
Mrwr.*  UnleaB  that  applies  to  mines  not  belonging  to  the 
bishop^  his  mines  which  bsTc  no  diaft  of  their  own  but 
are  worked  by  an  instroke  would  be  excluded.  The  Ian- 
goage  of  the  45th  secdon  is  suflScient  to  confer  the  right 
if  it  had  never  existed ;  but  having  existed  from  time 
immemorial,  it  is  clearly  reserved :  £wart  v.  Graham  {a). 
The  juc^pnent  of  the  Court  of  flxcbeqoer  proceeds  mainly 
ou  the  ground  that  no  compensation  is  provided  for  injury 
arising  from  the  carriage  of  coal  gotten  in  mines  not 
belonging  to  the  bishop.     But  the  48th  section  {b)  includes 
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pit  roomfl,  heap  rooms^  driAs, 
kvela,  watercourses  and  drains, 
and  of  using  as  heretofore  all 
those  buildings,  workshops  for 
smiths  and  wrights,  haj  jards  or 
raff  jards  alreadj  erected,  for 
the  purpose  of  working  the  coal 
mines  under  the  said  moors  or 
commons,  and  of  erecting  and 
using  fire  engines  and  other  en- 
gines, and  other  buildings,  work- 
shops, hay  jards  and  raff  yards, 
(Ht  rooms,  heap  rooms,  and  all 
and  every  other  necessary  and 
convenient  works,  buildings, 
erections,  liberties,  powers,  and 
authorities,  either  now  in  use,  or 
hereafter  to  be  invented;  toge- 
ther also  with  fiill  and  free 
libertj,  power  and  authority, 
from  time  to  time  and  at  all 
times,  at  his  and  their  will  and 
pleasure,  to  remove  and  'take 
away  from  off  the  said  moors  or 
commons,  and  convert  to  their 


own  use  and  uses,  all  and  every 
the  rails,  sleepers,  iron,  timber, 
and  other  materiab  of  the  said 
waggon  ways  and  other  ways, 
pits,  shafts,  fire  engines,  and 
other  engines,  shops,  and  other 
works,  buildings,  and  erections 
whatsoever,  already  laid,  placed, 
built,  or  erected,  or  hereafter  to 
be  laid,  placed,  built,  or  erected 
as  aforesaid,  as  fully  and  freely 
as  he  or  they  might  or  could 
have  had,  held,  used,  and  enjoyed 
the  same  in  case  this  Act  had 
not  been  made,  and  that  without 
paying  any  damages  or  making 
satisfaction  for  so  doing.** 

(a)  7  H.  L.  331. 

(6)  Sect.  48.— '*And  whereas 
great  inconvenience  may  happen, 
and  damage  be  done  to  particular 
persons,  by  reason  of  searching 
for,  winning,  and  working  the 
said  mines  and  quarries  within 
and  under  their  respective  allot* 
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damage  sustained  '^  by  using  any  of  the  other  of  the 
or  liberties  reserved  to  and  for  the  lord  bishop  f 
successors,  and  his  and  their  lessee  and  lessees  and  i 
as  aforesaid/*  Therefore,  if  the  right  is  reserved 
45th  section,  the  language  of  the  48th  is  sufficient 
compensation  for  injury  arising  from  its  exercise.  [ 
bum,  J. — That  construction  would  render  the  previou 
superfluous.]  Reading  the  45th  and  48th  sections  tc 
the  legislature  in  effect  says,  **  the  right  having  d 
existed  up  to  this  time  we  continue  it  and  give  con 
tion  to  the  allottees  damaged  by  its  exercise."  Assumi 
the  right  exists  the  bishop  may  exercise  it  by  his  grs 


ments,  not  only  of  the  more  im- 
proveable  parts  of  the  said  moors 
or  commons  but  also  of  the  less 
improveablc  parts  thereof,  after 
the  same  may  be  accepted  and 
enclosed  by  virtue  of  this  Act, 
as  hereinafter  is  directed  and 
provided,  by  the  said  Lord  Bishop 
of  Durham  and  his  successors, 
and  his  and  their  lessee  and  les- 
sees and  assigns,  without  paying 
any  damages  or  making  any  satis- 
faction for  so  doing ;  for  remedy 
whereof  be  it  enacted :  That  when 
and  so  often  as  any  person  or 
persons  shall  suffer  or  sustain  any 
loss  or  damage  in  his,  her  or 
their  respective  allotment  or 
allotments,  by  the  searching  for, 
winning,  or  working  of  the  said 
mines  and  quarries  therein,  or 
the  leading  or  carrying  away  the 
coals,  lead,  minerals,  stones,  or 
other  things  to  be  gotten  there* 
out,  or  out  of  any  other  mines 
or  quarries  belonging  to  the  said 
Lord  Bishop  of  Durham  and  his 
successors,  or  by  the  making,  lay- 
ing,  repairing  or  using  of  waggon 


ways  and  other  ways, 
making  drifts,  levels,  o: 
courses,  or  erecting  or  u 
engines  or  other  eng 
making  or  using  pit  r 
heap  rooms,  or  uiing  ai 
other  of  the  powers  or  libt 
served  to  and  for  the  * 
Bishop  of  Durham  and 
cessors^  and  his  and  the 
and  lessees  and  assigns^  t 
saidy  such  person  or  pe 
damni6ed,  upon  makii 
complaint,  shall  recei 
satisfaction  for  such  da 
hereinafter  is  directed 
behalf  "—The  section  i 
ceeds  to  enact  that  an  c 
directed  to  be  set  out  to 
tices  shall  be  vested  in  tl 
trust  to  lease  the  same  fc 
not  exceeding  twenty-oi 
and  apply  the  profits  in 
of  the  damage  of  an^ 
'^damnified  by  the  wo 
mines  or  quarries,  or  am 
the  liberties  and  priviU 
ceming  the  same  her 
mention  cdy 
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MtUiih  {T.  Jones  and  West  with  him)  appeared  for  the        1864. 
defendants  in  error  (the  plaintiffis  below),  but  was  not  called      hedlet 
upon  to  argue.  ^^-^^ 

Williams,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed. 

The  plea  is  founded  on  an  immemorial  custom  in  the 
Bishop  of  Durham  for  the  time  being  to  this  effect^  that 
the  bishop  being,  in  right  of  his  church  and  see  of  Durham, 
lord  of  the  manor  of  Lanchester,  and^  as  such  lord,  seised 
in  fee  of  the  moors,  commons  and  waste  lands  mentioned 
in  the  Enclosure  Act  (13  Geo.  3,  c.  67,)  and  of  the  mines  and 
minerals  under  the  same,  from  time  immemorial  up  to  the 
passing  of  that  Act,  had  been  accustomed,  by  reason  of 
such  seisin  and  notwithstanding  any  rights  of  common,  by 
himself,  bis  servants  and  licensees,  to  enter  upon  the  moors, 
commons  and  waste  lands  (of  which  the  plaintiff's  close  is  a 
part)  at  all  times,  for  the  purpose  of  carrying  over  and 
across  the  same  coal  worked  and  raised,  not  only  from  the 
mines  of  which  the  bishop  was  seised,  but  also  from  any 
other  adjacent  mines  within  tfte  manor  of  which  the  bishop  was 
not  seised.  The  plea  proceeds  to  allege  a  grant  of  the  right 
claimed  by  the  bishop  to  the  defendants,  so  as  to  bring  them 
within  the  terms  of  the  custom. 

If  the  plea  were  not  to  be  considered  in  conjunction 
with  the  Act,  no  point  would  arise.  But  we  must  take 
judicial  notice  of  the  Act,  and  we  find  that  by  the  33rd 
section  it  is  provided  that  **it  shall  not  be  lawful  for  any 
person  or  persons  to  make  or  ose  any  roads  or  ways,  either 
public,  common  or  private,  in,  over  or  through  the  said 
allotments,  or  any  of  them,  or  any  part  thereof  (other  than 
and  except  the  said  Lord  Bishop  and  his  successors,  and  his 
and  their  lessees  and  assigns  as  hereinafter  mentioned), 
either  on  foot  or  on  horseback,  or  with  horses,  cattle,  carts 
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or  carriages  or  otherwise."  That  clause^  read  in  conjanction 
with  the  plea,  shews  that  whatever  rights  in  respect  of 
roads  over  the  lands  allotted  were  exercised  before  the 
passing  of  the  Act  are  excluded  by  it,  except  in  cases 
within  the  exception,  which  relates  to  the  rights  of  the 
bishop  and  his  successors,  and  his  and  their  lessees  and 
assigns,  "as  hereinafter  mentioned/*  Then,  in  order  to 
ascertain  the  limit  of  those  rights,  we  must  refer  to  the  45th 
section,  and  that  brings  us  to  the  question,  what  is  the  true 
construction  of  that  section,  and  what  rights  are  reserved  to 
the  bishop  by  it. 

It  is  contended  that  the  rights  reserved  include  the  right 
of  licensing  a  person  to  invade  the  enclosed  land  for  the 
purpose  of  carrying  across  it  coal  gotten  from  adjacent 
mines  within  the  manor  but  not  belonging  to  the  see  of 
Durham.  The  reservation  in  the  45th  section  of  the  right 
to  work  mines,  is  in  terms  confined  to  mines  belonging  to 
the  see  and  bishopric  of  Durham.  Then  come  these  general 
words:  '^and  also  of  leading  and  carrying  away  all  and 
every  the  coals,  lead,  minerals,  stones,  the  manure  bred  at 
the  said  mines  (that  is  the  mines  of  the  bishopX  and  other 
things  to  be  gotten  thereout,  or  out  of  any  other  lands  or 
grounds  whatsoever.^  And  the  question  is,  whether  those 
words  are  to  be  construed  as  giving  wayleave  in  respect  of 
coal  gotten  from  mines  which  do  not  belong  to  the  see  or 
bishopric  of  Durham. 

After  consideration  of  the  act  of  parliament  and  the 
arguments  adduced,  we  are  all  of  opinion  that  the  view 
taken  by  the  Court  of  Exchequer  in  Midgley  v.  Richard-' 
son  (a)  is  correct.  Certainly,  the  right  contended  for  is 
very  unusual,  and  if  it  was  the  intention  of  the  legblature 
to  confer  such  a  right,  it  would  have  formed  the  subject  of 
fL  distinct  enactment.    It  is  sought  to  establish  the  right 

(a)  14  M.  &  W.  ^95. 
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hj  giYiDg  the  wofxis  of  the  section  a  large  and  general  1864. 
construction,  oncontroUed  bj  the  construction  which  they 
naturally  bear.  All  the  points  now  raised  were  fully  con- 
sidered by  the  Court  of  Exchequer  nineteen  years  ago  in 
Midgley  ▼.  Richardson  ;  during  all  which  time  that  decision 
has  remained  undisturbed;  and  we  should  pause  before 
we  reversed  the  considered  judgment  of  a  Court  constituted 
as  the  Court  of  Exchequer  then  was,  especially  after  an 
acquiescence  of  such  long  duration. 

The  question  then  is,  whether  the  Barons  of  the  Ex- 
chequer  were  wrong  in   the  conclusion   at   which   they 
arrived.     We  do  not  think  they  were  wrong.     Reliance 
has  been  placed  on  the  generality  of  the  words  '^  other 
lands  and  grounds  whatsoever,"  but  we  agree  with  the 
Court  of  Exchequer,  that  those  words   must  have  been 
inserted  for  the  purpose  of  extending  the  bishop's  rights  to 
hnds  and  grounds  other  than  mines^  so  as  to  include  quar- 
ries, chalk  pits,  marl  pits,  and  the  like,  not  strictly  coming 
under  the  description  of  mines.     No  topic  has  been  urged 
which  did  not  pass  under  the  consideration  of  the  Court  of 
Exchequer.     The  only  argument  of  any  weight  against 
their  decision  is  this,  that  it  assumes  that^he  compensation 
clause  does  not  apply,  but  is  **  confined  to  cases  of  injury 
arising  from  the  working  of  any  mines  or  quarries  of  the 
see,  or  the  using  of  any  liberties  or  privileges  concerning 
the  same.*'     Mr.  Manisty  has  argued  with  considerable 
force  that  that  view  is  inaccurate,  because,  if  the  45th  sec- 
tion does  by  its  general  words  confer  the  right  contended 
for,  compensation  may  be  obtained  under  these  words  in 
the  48th  section,  **  or  using  any  of  the  other  of  the  powers 
or  liberties  reserved  to  and  for  the  said  Lord  Bbhop  and 
his  successors,  and  his  and  their  lessee  and  lessees  and 
assigns."     But  inasmuch  as  the  legislature,  in  considering 
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the -subject  of  compensatioD  for  damage  caused]  bv  the 
working  of  mines  and  carrying  away  the  coal^  has  expressly 
confined  it  to  the  case  of  mines  belonging  to  the  Bishop  of 
Durham,  that  affords  a  strong  argument  that  the  legislature 
would  not  have  omitted  to  say  **or  any  other  mines  what- 
ever," if  they  had  intended  by  the  45lh  section  to  confer 
the  right  now  contended  for. 

With  respect  to  the  rest  of  the  judgment  of  the  Court  of 
Exchequer,  there  is  no  occasion  to  differ  in  any  way ;  and, 
in  addition  to  the  arguments  there  employed,  there  is 
another  which  does  not  appear  to  have  occurred  to  the 
learned  Barons,  viz.,  the  argument  which  arises  from  the 
use  of  the  word  ^^  assigns''  in  the  45th  section.  That  sec- 
tion provides  that  nothing  in  the  Act  contained  shall  defeat, 
lessen,  or  prejudice  the  rights  of  the  bishop,  or  his  succes- 
sors, ^*  or  his  or  their  lessees  or  assigns.^  Therefore  the 
rights  preserved  are  rights  annexed  to  some  property  which 
may  be  leased  or  assigned,  or  a  right  to  some  privilege 
which  runs  with  the  land. 

For  these  reasons  we  think  that  the  judgment  of  the 
Court  below  must  be  affirmed. 

*  Judgment  affirmed. 
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IN  THE   EXCHEQUER    CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


HiDSON  and  Another  v.  Barclay. 

CjRROR  od  the  judgment  of  the  Court  of  Exchequer  Atmstdeed 
for  the  plaintifl&9  on  demurrer  to  a  plea.     The  pleadings   ^f  creditors, 

under  the 
192Dd  section 
of  the  Bankruptcy  Act,  1861,  contained  the  following  clauses: — 
5.   No  creditor  who  shall  have  executed  or  otherwise  acceded  to  these  pret^ents  shall 
negotiate  an^  bills  of  exchange  or  other  negotiable  instruments  on  which  the  debtor  is  Hablo 
lithout  haTing  first  indorsed  thereon  a  memorandum  of  the  execution  of  or  other  accession 
to  these  presents  by  such  creditor. 

8.  Ana  in  consideration  of  the  premises  it  is  hereby  agreed  and  declared  (but  each  of 
the  creditors  of  the  debtor  who  shall  have  executed  or  acceded  to  or  be  bound  by  these 
pesents,  agreeing  and  declaring  for  himself  and  his  partners,  and  his  and  their  respective 
hein,  executors  and  administrators,  and  so  far  as  relates  to  his  and  their  respective  acts  and 
de&ults),  that  the  creditors  of  the  debtor  who  shall  have  executed  or  otherwise  acceded  to 
or  be  bound  by  these  presents,  shall  not,  nor  shall  any  of  them,  nor  shall  their  respective 
heirs,  executors,  administrators,  or  partners  or  assigns,  at  any  time  (except  in  respect  of  the 
eovenante  or  agreements  herein  contained,  or  any  one  of  them,)  commence  or  prosecute  any 
action  at  law  or  in  equity,  or  other  proceedings,  against  the  debtor  on  accoimt  of  any  part 
of  the  debts  now  due  from  him  to  tne  said  creditors  who  shall  have  executed  or  otherwise 
acceded  to  or  be  bound  by  these  presents,  and  that  this  agreement  mav  be  pleaded  to  any 
action  broug:ht  contrary  to  this  a^eement,  as  if  the  same  were  an  actual  release. 

11.  That  if  there  is  any  thing  in  the  deed  not  authorised  by  the  Bankruptcy  Act,  1861, 
it  shall  be  obligatory  upon  those  persons  only  who  shall  have  executed  or  acceaed  to  it. 

13.  The  trustees  shall,  upon  the  request  and  at  the  cost  of  the  creditors,  take  proceedings 
for  enforcing  performance  of  the  covenants,  upon  being  indemnified  against  the  costs. 

Held^  in  the  Exchequer  Chamber  (reversmg  the  judgment  of  the  Court  of  Exchequer), 
that  the  5th  clause  was  not  unreasonable  and  void,  since  it  bound  only  those  creditors  who 
executed  or  otherwise  assented  to  the  deed. 

SembU^  that  if  the  clause  had  also  applied  to  non-assenting  creditors,  it  would  have 
mvalidated  the  deed. 

Held  also,  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer), 
that  the  8th  clause  was  not  unreasonable  and  void,  since  it  amounted  to  a  simple  covenant 
not  to  sue,  except  so  far  as  necessary  to  prevent  the  discharge  of  third  parties. 
Hdd  also,  in  the  Exchequer  Chamber,  that  the  11th  and  13th  clauses  were  valid. 
The  position,  that  a  deed  is  not  good  unless  it  puts  all  the  creditors  on  an  equal  footing, 
does  not  extend  to  cases  in  which  the  executing  creditors  voluntarily  put  themselves  in  a 
worse  position  than  those  whom  they  seek  to  bind. 

Creditors  who  execute  or  accede  to  a  valid  composition  deed  may,  by  a  separate  deed, 
enter  into  a  collateral  engagement  with  the  debtor,  provided  they  do  not  obtain  any  benefit 
not  conferred  on  dissenting  creditors. 

The  doctrine  laid  down  in  Dell  v.  King,  "  that  a  creditor  has  a  right  to  have  a  deed 
preiented  to  him  for  execution,  which,  when  executed,  will  put  no  burthen  on  him  to  which 
le  ought  not  to  be  subject."  disapproved  of  by  the  Court  of  Exchequor  Chamber. 
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1864.        (^  f^  ^  material)  are  fully  set  forth  in  the  report  of  th< 
case,  ante,  p.  9. 

Field  (Murray  with  him)  argued  for  the  defendants  (a).— 
As  to  the  5th  clause,  first,  it  does  not  apply  to  the  plaintifis 
who  are  dissenting  creditors;  and,  secondly,  if  it  does  th 
covenant  is  not  unreasonable.  For  some  years  past,  th< 
policy  of  the  legislature  has  been  to  encourage  arrange 
ments  between  debtors  and  creditors ;  and  to  enable  then 
to  avoid  the  expense  of  the  administration  of  a  debtor* 
estate  under  the  bankrupt  law.  The  192nd  section  of  th< 
Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  ought  there 
fore  to  receive  a  liberal  construction,  and  if  a  deed  is  withii 
its  terms,  it  must  be  presumed  that  the  creditors  who  hay< 
assented  to  it  have  exercised  a  wise  discretion,  more  espe 
cially  when  they  obtain  the  security  of  a  surety.  {^Cromp 
ton,  J. — All  we  have  to  see  is  whether  the  deed  is  goo< 
within  the  Act.]  The  Court  of  Exchequer  considered  tha 
a  creditor  could  not  secure  the  benefit  of  the  deed  withou 
incurring  the  obligation  imposed  by  the  5th  clause.  Bu 
that  is  a  misconstruction  of  the  clause,  for  it  is  expressly 
confined  to  those  creditors  *^who  shall  have  executed  o. 
otherwise  acceded  to^  the  deed.  [Crampton,  J. — Supposi 
the  debtor  tendered  the  plaintiff  the  composition  money 
would  he  be  bound  by  that  clause?]  He  would  not 
[^Blackburn,  J. — If  the  words  had  been  "  no  creditor  wh< 
shall  have  executed  ovassented  in  writing  to  these  presents, 
there  could  have  been  no  doubt].  A  creditor  cannot  b< 
said  to  accede  to  a  deed  when  he  is  bound  by  it  ii 
defiance  of  his  wish.  The  11th  clause  abo  shews  that  th< 
5th  is  not  binding  on  creditors  who  have  not  assented  t< 
the  deed.     Then  how  can  it  be  said  that  this  is  not  a  dee< 

(a)  In  Michaelmas  Vacation,      CJ-jCrompton^J.^Blackbum^J. 
1S64  (December  2).  Before  Erie,      Keating,  J.,  and  MtUor,  J. 
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"relating  to  the  debts  and  liabilities  of  the  debtor,  and  his  18GJ<. 
release  therefrom,*'  within  the  192ud  section,  because  the 
atseoting  creditors  have  imposed  upon  themselves  the  obli- 
gadoQ  of  indorsing  on  any  bill  they  negotiate  a  memo- 
nodum  of  their  execution,  or  accession  to  the  deed? 
Secoodly,  assuming  that  the  5th  clause  binds  non-assenting 
oeditoTBy  it  is  reasonable.  The  obligation  it  imposes  is 
loalqgoos  to  the  proceeding  in  bankruptcy,  where,  if  the 
bolder  of  m  negotiable  security  comes  and  proves  it,  an 
iodorKment  to  that  effect  is  made  upon  it.  [Blackbum, 
J.— Suppose  the  drawer  is  solvent  and  the  acceptor  makes 
I  composition  with  his  creditors,  why  should  the  indorsee 
be  compelled  to  indorse  the  memorandum  on  the  bill  ?  A 
merchant  would  object  to  put  in  circulation  bills  with  that 
iodonement  upon  them.  Besides,  the  clause  is  not  con- 
fined  to  cases  where  the  debtor  is  an  acceptor,  he  may  be 
I  remote  indorsee.] 

With  respect  to  the  8th  clause,  it  is  objected  that 
it  renders  each  creditor  liable  to  an  action  if  his  partner 
Bboold  sue  the  debtor  for  the  original  debt.  But  first, 
tbe  covenant  is  in  terms  confined  to  creditors  ^*  who  shall 
bt?e  executed  or  otherwise  acceded  to  or  be  bound  by** 
^  deed,  **  and  so  far  as  relates  to  his  and  their  respective 
*ct8  and  defaults."  A  partner  who  has  assented  to  the 
deed  would  not  be  liable  because  his  oo-partner,  who  has 
^  assented  to  it,  has  sued  the  debtor.  [Blackburn^  J. 
"^Tben  what  is  the  meaning  of  the  words,  *^nor  shall 
*beir  respective  heirs,"  &c.,  **or  partners  or  assigns"?] 
^ose  words  are  qualified  by  the  preceding  words  **  so  far 
^  relates  to  their  respective  acts  and  defaults."  Secondly, 
tbii  clause  has  no  greater  operation  than  if  a  partner 
executed  the  deed  in  the  partnership  name.  One  partner 
^J  bind  the  others  in  all  matters  within  the  scope  of  the 
Partnership.     Since  one  partner  may  release  a  debt,  why 
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may  he  Dot  covenant  that  if  he  or  his  copartners  sue  the 

debtor,  that  agreement  may  be  pleaded  as  if  it  were  an 

^    »•  actual  release  ?     The  covenant  has  been  so  framed  because 

Barolat. 

a  release  would  have  discharged  the  surety.  An  accord 
and  satisfaction  betw^een  one  of  several  joint  creditors  and 
the  debtor  will  operate  as  a  release  of  the  debt :  Wallace  ▼. 
Kensall(a),  Wherever  one  of  several  joint  creditors  by  an 
arrangement  with  the  debtor  has  precluded  himself  from 
recovering,  that  is  a  bar  to  all:  Richmond  v.  Heapy{b). 
Reading  the  11th  clause  in  conjunction  with  the  8th  there 
is  nothing  unreasonable  in  the  latter. 

Wilkf  for  the  plaint!^. — The  8th  clause  has  this  ope- 
ration,— if  a  partner,  who  assented  to  this  deed,  died,  and 
the  8ur\'iving  partner,  who  did  not  assent,  sued  the  debtor, 
the  executor  of  the  deceased  partner  would  be  liable  to  an 
action.  That  provision  is  unreasonable,  and  a  debtor  has 
no  right  to  impose  such  an  obligation  on  his  creditors. 
The  objection  is  not  removed  by  the  11th  clause,  because 
the  8th,  though  not  authorized  by  the  Bankruptcy  Act,  1861, 
is  nevertheless  obligatory  on  partners  who  accede  to  the 
deed.  [Blackburn^  J. — That  clause  should  be  read  reddendo 
singula  singulis,  that  is,  each  creditor  for  himself,  so  far  as 
relates  to  his  acts,  and  partners  for  themselves,  so  far  as 
relates  to  their  acts.]  If  the  deed  is  pleadable  in  bar 
under  the  8th  clause,  a  creditor  bound  by  it  would  be 
precluded  from  contesting  its  validity.  Cromptan,  J. — How 
can  a  deed  be  framed  so  as  to  protect  the  debtor  against 
actions  except  by  a  release  or  a  covenant  not  to  sue?  A 
release  would  discharge  co-debtors  and  sureties.]  The 
8th  clause  creates  an  inequality  between  assenting  and 
dissenting  creditors,  whereas  all  ought  to  stand  on  the  same 
footing.  [Crompton,  J. — The  inequality  is  in  favour  of 
dissenting  creditors.] 

(a)  7  M.  &  W.  264.  (6)  1  Stark.  N.  P.  202. 
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With  respect  to  the  5th  clause,  it  is  unreasonable,  inas-         1804. 
much  88  it  tends  to  restrict  the  circulation  of  negotiable       ^tT'^'^**' 

°  HlDSON 

instruments.     The  words  "  acceded  to"  are  not  equivalent  t*. 

Barclay. 

to**aa8ented  to  in  writing/' but  would  be  satisfied  by  a  cre- 
ditor saying  '*  I  will  come  in  and  accept  the  composition.** 
If  the  plaintiflPdid  so,  he  would  be  subject  to  the  obligation 
imposed  by  this  clause. 

Again,  the  13th  clause  is  unreasonable.  The  creditors 
hare  no  means  of  enforcing  the  covenants  or  obtaining  the 
benefit  of  the  deed  except  by  proceedings  in  the  names  of 
the  trustees,  and  the  latter  are  only  bound  to  take  proceed- 
ings upon  being  indemnified  against  costs.  \^Blackbum,  J. 
—That  is  nothing  more  than  the  ordinary  case  of  a  cestui 
que  trust,  who  is  bound  to  indemnify  the  trustee  who  sues 
for  his  benefit.]  Moreover,  the  dissenting  creditors  not 
heing  parties  to  this  deed,  could  not  enforce  its  provisions  : 
£i parte  Cockbum  (a);  so  that  there  is  an  inequality  in  the 
positions  of  the  assenting  and  dissenting  creditors.  [Black- 
^,  J. — The  13th  clause  is  not  a  covenant  with  any- 
particular  persons,  but  a  declaration  of  trust.  In  Ex  parte 
Cockbum^  the  deed  contained  a  covenant  by  the  debtor  with 
die  parties  of  the  second  and  third  parts  to  pay  them  the 
imposition,  and  Lord  Westbury,  C,  held  that  as  the  deed 
v>s  inter  partes  no  person  who  was  not  a  party  could  sue 
upon  the  covenant.]  Here  there  is  a  covenant  upon  which 
die  trustees  might  sue  for  the  benefit  of  one  class  of 
creditors  but  not  of  the  other. 

This  is  not  a  deed  which  a  creditor  can  be  reasonably 
<^ed  upon  to  execute.  In  order  to  bind  non-assenting 
^^itors,  it  must  appear  on  the  face  of  the  deed  that  it  is 
OQe  of  which  any  creditor  may  have  the  benefit,  and  which, 
^hen  ezecated,  will  put  no  burthen  on  him  to  which  he 
ooght  not  to  be  subject:  Pf alter  v.  Adcoch  (i),  Dell  v. 
(a)  33  L.  J.  Bank.  17.  (h)  7  H.  &  N.  541.  561. 
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1864.        King  {a).     [Crompton^  J.,  referred  to  Owen  ▼.  Body  (J)  and 
*jj[^      Janes  v.  Whithread  (c).]  This  deed  violates  the  fundamental 
»•  principle  of  the  bankrupt  law,  which  requires  all  the  credi- 

tors to  be  placed  on  a  perfect  equality.  [Blackburn^  J.— 
By  the  terms  of  this  deed  a  creditor  who  executes  it  is 
bound  with  the  burthen,  but  a  dissenting  creditor  is  bound 
without  it.] 

Murray^  in  reply. — It  is  plain  from  the  179th  section 
of  the  Bankruptcy  Act,  1861,  that  all  creditors,  whether 
assenting  or  not,  have  the  same  rights  under  the  deed,  for 
that  section  mentions  *^  parties  to  such  deed,  or  who  have 
assented  thereto  or  are  hound  tlierely!^  There  is  no  reason 
why  dissenting  creditors  should  not  be  bound  by  this  deed 
when  the  clauses  which  are  said  to  be  unreasonable  do 
not  affect  them,  but  are  in  terms  confined  to  the  assenting 
creditors.  IMeHor,  J. — When  the  deed  is  presented  to  a 
creditor  he  may  wish  to  execute  it,  but  is  prevented  by  the 
objectionable  covenants.] 

The  5th  clause  is  not  unreasonable.  It  simply  compels 
creditors  who  have  acceded  to  the  deed,  to  notify  their 
accession  to  persons  to  whom  they  indorse  bills.  If  the 
bill  is  indorsed  before  the  expiration  of  the  twenty-eight 
days  allowed  for  the  registration  of  the  deed,  it  is  subject 
to  the  contingency  of  the  deed  coming  into  operation ;  if 
indorsed  after  that  time,  the  indorsee  takes  it  subject  to 
all  the  equities  created  by  the  deed.  The  object  of  the 
clause  is  to  prevent  two  claims  being  made  on  the  debtor^s 
estate  in  respect  of  the  same  bill. 

The  8th  clause,  so  far  as  regards  partners,  is  a  joint  cove- 
nant. When  two  or  more  partners  accede  to  the  deed,  they 
are  jointly  bound  not  to  sue  the  debtor.     Therefore  the 

(a)  2  H.  &  C.  84.  (h)  6A.&E.  28. 

(c)  11  C.  B.  406. 
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ibundatioD  of  the  jadgment  of  the  Court  of  Exchequer        1864. 

fiula^  because  it  proceeded  on  the  ground  that  each  creditor      "^'"^^ 

coTeoanted  aeyerally  for  himself  and  his  partner.     That  »• 

,  .  ,  .  Babclat. 

oeii^  80,  the  covenant  imposes  no  greater  obligation  than 

the  law  would  create,   because  if  two  persons  covenant 

joioti;  each  is  liable  if  the  other  breaks  his  covenant 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  delivered,  in  the  follow- 
ing Hilary  Vacation  (Febniarj  7lh),  by 

BucKBUBN,  J. — This  was  a  case  in  error  from  the  Court 
of  Exchequer,  argued  in  the  Court  of  Exchequer  Chamber 
during  the  Sittings  after  last  Michaelmas  Term,  before 
^fk,  C.  J.,  and  my  brothers  Crampton,  Keating^  Mellor 
^  myself.  I  am  now  about  to  deliver  the  judgment  of 
the  Court. 

The  question  in  the  cause  is  raised  by  a  demurrer  to  a 
plea.  It  is  whether  a  composition  deed  between  the 
defendant  and  his  creditors  is  a  bar  to  this  action  by  a 
c^tor  who  has  not  assented  to  that  deed. 

It  is  averred  in  the  plea,  and  admitted  by  the  demurrer, 
(Wall  the  conditions  in  the  192nd  section  of  the  Bank- 
^pt  Act  have  been  complied  with,  and  it  was  not  disputed, 
cither  in  the  Court  below  or  in  the  argument  before  us, 
^at  the  deed  was  such  a  deed  as  would  bar  an  action  by 
■nj  creditor  bound  by  it 

The  deed  ia  set  out  in  the  plea  at  length.  It  contains 
^008  covenants,  which  are  numbered.  By  the  5th  it  is 
*P^d  that  *'  No  creditor  who  shall  have  executed  or  other' 
^  acceded  to  these  presents  shall  negotiate  any  bills  of 
exchange  or  other  negotiable  instruments  on  which  the 
debtor  is  liable  without  having  first  indorsed  thereon  a 

^OL.  III. — H.  &  C.  B  B  EXCIl. 
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1864i«        memorandum  of  the  execution  of  or  other  accession 
these  presents  by  such  creditor." 

The  8th  is  in  these  terms,  *'  And  in  consideration 
the  premises,  it  is  hereby  declared  and  agreed  (but  eacb 
the  creditors  who  shall  have  executed  or  otherwise  acce< 
to  or  be  bound  by  these  presents  agreeing  and  declaring 
himself  and  his  partners,  and  his  and  their  respective  he 
executors  and  administrators,  and  so  far  as  relates  to 
and  their  respective  acts  and  defaults),  that,  if  the  s 
trustees  shall,  within  the  time  aforesaid,  certify  under  tl 
hands  to  the  effect  hereinbefore  mentioned,  the  creditors 
the  debtor  who  shall  have  executed  or  acceded  toor  be  boi 
by  these  presents  shall  not,  nor  shall  any  of  them,  nor  si 
their  respective  heirs,  executors  or  administrators,  or  partm 
or  assigns  at  any  time  (except  in  respect  of  the  covena 
or  agreements  herein  contained,  or  any  one  of  them,  or 
respect  of  the  aforesaid  promissory  notes,  or  except  so 
as  may  be  necessary  in  order  to  enforce  any  mortgage,  1 
or  security,  or  any  rights  or  remedies  against  any  pers 
other  than  the  debtor),  commence  or  prosecute  any  act 
or  suit  at  law  or  in  equity  or  other  proceeding,  or  obt 
any  act  or  adjudication  of  bankruptcy  against  the  debtoi 
his  heirs,  executors  or  administrators,  or  make  or  sue  • 
any  attachment  or  requisition  of  or  upon  him,  or  them, 
his  or  their  property,  credits  or  effects^  for  or  on  account 
all  or  any  part  of  the  debts  now  due  from  the  debtor 
the  said  creditors,  who  shall  have  executed  or  otherv 
acceded  to  or  be  bound  by  these  presents,  or  any  of  si 
creditors,  or  for  or  on  account  of  all  or  any  claim  of  si 
creditors  provable  under  these  presents,  and  that  ) 
present  agreement  may  be  pleaded  to  any  action  brou 
contrary  to  this  agreement  as  if  the  same  were  an  ad 
release." 
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It  was  on  these  two  covenants,  and  on  these  two  only,        1864. 
that  the  jadgment  of  the  Court  below  in  favour  of  the 
plaintiff  proceeded. 

On  the  argument  before  us  some  other  objections  were 
taken  to  the  deed,  as  to  which  we  expressed  our  opinion  at 
tbe  time  in  favour  of  the  defendant,  and  which  we  need  not 
BOW  fbither  notice. 

We  also  expressed  our  opinion  during  the  argument  that 
Ae  objection  to  the  deed  on  account  of  the  8th  covenant 
was  not  well  founded.  A  simple  release  by  a  creditor  given 
to  a  debtor  discharges  all  sureties  and  co-debtors,  and  it  is 
tberefore,  in  general,  inexpedient  to  insert  a  simple  release 
in  a  composition  deed.  But  a  covenant  not  to  sue  the 
^btor,  except  in  so  far  as  may  be  necessary  for  the  purpose 
of  enforcing  remedies  against  others,  only  bars  the  cove- 
nantor from  suing  for  himself,  but  does  not  discharge  sureties 
or  co-contractors.  It  has  the  operation  of  a  release  so  far 
IS  it  is  expedient  in  a  composition  deed  to  release  the 
debtor,  and  no  further ;  and  it  is  therefore,  as  we  think, 
a  proper  and  reasonable  provision  to  insert  in  a  deed  relating 
^  the  debts  and  liabilities  of  a  debtor  and  his  release 
Acreftom.  We  are  not  to  be  understood  as  in  any  way 
<^erruling  the  decision  in  Ddl  v.  King  (a),  that  a  covenant 
not  to  sue,  with  a  provision  that  the  creditor  infringing  that 
tenant  shall  forfeit  all  benefit  under  the  composition  deed, 
8068  too  far.  We  decide  the  present  point  in  favour  of  the 
defendant,  because  we  construe  the  8th  covenant  in  this 
d^ed  as  amounting  to  a  simple  covenant  not  to  sue  except 
't^  fiur  as  is  necessary  to  prevent  the  discharge  of  third  parties 
^  no  more. 

The  Court  below  chiefly  based  their  judgment  upon  the 

ith  covenant,  and  it  was  upon  this  point  that  we  reserved 

<Hu*  judgment 

(a)  2  H.  &  C.  84. 
B  B  2 
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1864.  After  consideration,  we  are  of  opinion  that  this  objectio 

to  the  deed  also  is  not  well  founded. 

If  the  true  construction  of  the  instrument  bad  .been  tfaf 
this  proYirion  applied  to  all  the  creditors,  as  well  thofi 
dissenting  from  the  deed,  but  bound  by  the  Ibrce  of  tb 
Statute,  as  those  who  Yoluntarily  executed  or  assented  to  t 
we  are  by  no  means  prepared  to  say  that  it  would  not  hav 
prevented  the  deed  from  binding  those  who  dissented. 

If  such  were  the  true  construction  of  the  deed,  th 
assenting  creditors  (who  it  may  be  were  not  holders  of  an 
bills  of  exchange)  wonld  by  it  have  imposed  a  peculia 
burthen  upon  that  class  of  non-assenting  creditors  wh 
were  holders  of  bills  (see  Balden  v.  Pell  (a) ),  and  we  are  nc 
to  be  understood  as  determining  that  a  deed  which  is  unequt 
in  the  sense  that  it  imposes  a  peculiar  burthen  on  th 
dissenting  creditors,  or  any  class  of  them,  is  valid.  But  w 
need  not  and  do  not  determine  any  such  point,  for  ov 
judgment  proceeds  on  the  ground  that  this  covenant  doc 
not  apply  to  the  dissenting  creditors,  who  are  bound  onl 
by  force  of  the  Bankrupt  Act. 

The  covenant  is  in  terms  expressed  so  as  to  shew  thi 
the  intention  was  to  make  it  bind  only  those  who  execute 
or  otherwise  assented  to  it,  and  not  those  who  were  bourn 
by  the  deed  by  force  of  the  Bankrupt  Act,  though  nc 
assenting  to  it  The  distinction  is  carefully  made  in  th 
deed  between  the  other  covenants,  which  (like  the  8th)  «r 
made  to  afiect  those  who  have  executed  or  otherwis 
acceded  to  or  are  bound  by  the  deed,  and  this  covenant,  whici 
affects  only  those  who  have  executed  or  otherwise  accedei 
to  the  deed ;  and,  in  this  particular  deed,  this  constructioi 
is  much  fortified  by  thie  11th  clause,  which  shews  that  i 
was  intended  by  the  parties  acceding  to  the  deed  that  the; 

(a)  33  L.  J.  Q.  B.  -iOO. 
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Digbt  he  bouQd  bj  pmvimoua  which  did  not  bind  the  non-  •      X864. 
aveoting  erediton. 

The  creditors  who  assent  to  a  deed  the  terms  of  which, 
if  (he  provisions  of  the  Bankrupt  Act  be  properly  pursued, 
bind  all  the  creditors^  might  bv  a  separate  deed  executed 
at  the  same  time  enter  into  a  collateral  arrangement  with 
the  debtor  affecting  themselves  only.  If  bj  this  separate 
arrangement  they  obtained  any  benefit  not  conferred  on 
those  who  were  bound  by  the  statutable  deed,  it  would  be 
very  objectionable,  and  would  probably  afford  a  defence  to 
the  non-assenting  creditors,  who  would  otherwise  have  beeq 
bound  by  the  statutable  deed,  on  the  ground  that  this 
collateral  agreement  for  a  benefit  which  they  did  not  share 
was  a  finuid  upon  them. 

fiut  if  the  provbions  of  this  supplemental  deed  were  all 
merely  onerous  on  the  creditors  executing  it,  no  objection 
of  this  kind  would  arise.  The  creditors  who  were  not 
parties  to  the  supplemental  deed  could  not  object  to  an 
arrangement  which  in  no  ways  affected  them.  Those  who 
were  parties  to  that  arrangement  could  not  object  to  the 
terms  of  the  arrangement  into  which  they  had  voluntarily 
entered.  And  we  do  not  see  that  the  arrangement  is  more 
objectionable  because  it  is  contained  in  the  same  instrument 
instead  of  being  in  a  separate  one.  In  M<icnaught  v. 
Bus$€U(a)f  where  the  question  raised  related  to  a  deed 
under  the  old  Bankrupt  Act,  the  Court  of  Exchequer  in 
their  conndered  judgment  deal  thus  with  the  points  we 
are  now  considering.  They  say,  ''It  was  thirdly  objected 
that  there  was  a  provision  set.  out  relating  to  creditors  nojt 
proceeding  at  law  for  their  debts  which  was  unreasonable, 
and  which  a  creditor  ought  not  to  be  required  to  enter 
btow  We  were  at  first  much  struck  with  this  objection, 
but,  upon  consideration,  we  think  it  is  not  fatal  to  t^c 

(a)  1  H.  &  N.  611. 
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plea.     It  is  expressly  car^fined  to  the  creditors  who  are  parties 
to  the  deed.     The  plaintiffs  are  in  no  ways  bound  by  it, 
»•  they  became   affected  by  reason   of  six-sevenths  of  the 

BaAOLAT.  .  ,  11.1 

creditors  having  executed  the  deed,  and  we  do  not  think 
that  it  is  of  any  material  consequence  to  them  that  the 
six-sevenths  who  have  signed  have  entered  into  a  covenant 
which  may  impose  a  hardship  upon  them ;  thb  was  a  matter 
for  their  consideration^  and  the  plaintiff  is  in   no  way 
injured  by  their  voluntarily  choosing  to  take  this  obligation 
upon  them.     The  substantial  matter,  so  far  as  he  is  con- 
cemedy  is  his  getting  the  largest  possible  dividend  upon  his 
debt,  which  this  covenant  has  rather  a  tendency  to  secure 
for  him.**    In  this  reasoning  we  completely  concur,  and  we 
think  it  applicable  to  the  present  case.     The  Court  below 
in  the  present  case  base  their  judgment  on  the  proposition 
that  a  deed  is  not  good  **  unless  it  puts  all  the  creditors 
on  an  equal  footing.**    We   think  that   the  judgment  in 
Macnanght  v.  Russell  points  out  the  sound  distinction  that 
this  position  does  not  extend  to  those  cases  in  which  the 
executing  creditors  voluntarily  put  themselves  in  a  worse 
position  than  those  whom  they  seek  to  bind. 

It  was  further  said  in  the  judgment  below  that  the 
plaintiff  could  not  have  executed  or  assented  to  this  deed 
without  incurring  this  obligation,  which  is  true ;  and  the 
Court  (impliedly)  repeat  what  had  been  before  said  by  the 
same  Court  in  Dell  v.  King^  that  a  creditor  has  a  right  to 
have  a  deed  presented  to  him  for  execution,  which,  when 
executed  by  him,  will  put  no  burthen  upon  him  to  which 
he  ought  not  to  be  subjected.  To  this  we  cannot  assent 
There  is  no  provision  in  the  statute,  nor  is  there  anything 
in  the  nature  of  the  transaction,  to  render  it  essential  that 
the  creditors  who  are  to  be  bound  by  the  deed  should 
have  had  an  opportunity  to  execute  the  deed  at  all.  It 
may  often  happen  that  three-fourths  of  the  creditors  assent 
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to  the  instrument  before  notice  of  it  is  given  to  some 
creditor,  either  because  be  is  resident  at  a  distance,  or 
bectose  his  residence  is  not  known,  or  it  may  be  to  one 
who  is  not  asked  to  sign  because  it  is  thought  he  would 
certainlj  refuse,  yet  surely  such  a  creditor  would  be  bound 
as  much  as  any  other.  If  the  debtor  so  frames  his  deed 
that  those  who  assent  to  it  will  be  worse  off  than  those 
who  stand  out,  he  is  less  likely  to  get  three-fourths  of  the 
creditors  to  assent ;  but  if  (for  reasons  of  which  they  are 
the  sole  judges)  three-fourths  do  voluntarily  incur  this 
pecaliar  burthen  and  do  assent,  we  do  not  see  how  the 
creditor  who  has  chosen  not  to  incur  the  burthen  is  injured, 
or  why  be  should  be  less  bound  than  a  creditor  who  has 
never  had  notice  of  the  deed  at  all. 

For  these  reasons  we  think  that  the  judgment  below  in 
this  case  must  be  reversed. 

Judgment  reversed. 


MEMORANDUM. 

r  In  the  course  of  this  Vacation  John  Bridge  Aspinall,  Esq., 
of  the  Middle  Temple,  was  appointed  one  of  her  Majesty's 
Counsel 
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Testatrix,  an 
unmarried 
EngliBh- 
woman,  on 
the  death  of 
her  aurriving 
parent,  in 


The  Attobnet  General  v.  The  Couktess  Blucheb  de 

Wahlstatt. 

Information  in  equity  by  the  Attorney  General  (so 

far  as  material),  as  follows:  — 

1.  The  object  of  this  information  is  to  obtain  from  the 

defendant,  Madeline  Countess  Blucher,  who  is  the  sole 
to lesidewith  ^^^utrix  of  the  will  of  Justina  Davison  Dallas,  spinster, 
ri^te?!a"^  deceased  (hereinafter  referred  to  as  •'  the  testatrix**),  pay- 
Baden  Baden,    ment  of  the  legacy  duty  which  has  become  due  in  respect 

in  Germany,  o     •/  •/  r 

and  continued   of  the  personal  estate  of  the  testatrix,  in  case  she  were  at 

to  reside  with 

heruntU  1863,  the  time  of  her  death  domiciled  in  England,  or  payment  of 
tatrix  died.       the  Succession  duty  which  has  become  due  in  respect  of  the 

On  leavins 
England  she 
discharged 
her  English 
maid,  and 

took  into  her  service  a  German  maid ;  and  she  caused  a  library  of  books  (which  was  the 
only  moveable  property  belonging  to  her  in  England^  to  be  sent  to  her  abroad.  She  contri- 
buted towards  the  expenses  of  housekeeping,  and  onen  told  her  sister  that  if  she  were  to 
surrive  her  she  should  continue  to  live  in  Germany,  and  that  nothing  would  induce  her  to 
return  to  England  except  on  an  occasional  visit  to  one  of  her  sisters.  She  named  a  churdi- 
yard  near  Baden  Baden  where  she  wished  to  be  buried.  In  March,  1854,  she  made  a  will 
according  to  the  law  of  Baden  Baden.  In  May,  1854,  she  came  to  England  and  made 
another  will,  in  which  she  described  herself  "  as  now  on  a  visit  to  my  sister,"  and  she 
gave  her  property  to  trustees  in  trust  for  her  married  sister,  who,  as  sole  executrix,  proved 
the  will  in  tne  I^bate  Court.  All  her  propertv  was  invested  in  English  securities.  Two 
years  before  her  death  an  additional  room  was  ouilt  to  her  sister's  house  at  Baden  Baden 
for  her  accommodation. 

Held: — First,  that,  assuming  the  testatrix  intended  to  abandon  her  domicile  of  ori^, 
there  was  no  evidence  that  she  acquired  a  new  domicile,  and  therefore  her  domicile  of  ongin 
continued,  and  her  property  was  chargeable  with  legacy  duty. 

Secondly,  that  if  she  had  acquired  a  new  domicile  her  property  would  have  been  charge- 
able with  succession  duty. 


same  estate  or  some  part  thereof,  in  case  the  domicile  of  the 
testatrix  at  the  time  of  her  death  were  not  English.     The 
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qoesdoiis  fiir  the  decision  of  the  Coort  are,  whether  the        18M. 
testatrix  was  at  the  time  of  her  death  domiciled  in  England, 


Attokhky 


and  if  not,  whether  succesnon  duty  is  payable  in  respect  of  Gbnbbal 
sodi  part  of  her  personal  estate  as  was  at  the  time  of  her  CkHmxiM 
death  situate  in  this  country.  Wahlwait. 

2.  The  testatrix  was  the  sister  of  the  defendant,  Madeline 
Countess  Blocher,  and  died  at  Count  Blucher's  bouse  in 
Baden  fiaden,  sometime  in  or  shortly  before  the  month  of 
September,  1863. 

3.  She  was  the  daughter  of  English  parents  (her  father 
Sir  Robert  Dallas  having  formerly  been  Chief  Justice  of 
the  Court  of  Common  Pleas),  and  was  bom  in  the  year 
1804,  at  Brighton,  in  the  county  of  Sussex,  and  she  con* 
tinned  to  reside  in  some  part  of  the  United  Kingdom  till 
1849,  when,  in  consequence  of  the  death  of  her  mother  and 
lole  surviving  parent  Lady  Dallas,  she  left  England  and 
went  to  reside   with  her  sister  the  defendant   Madeline 
Countess  Blucher  and  the  Count  her  husband,  and  con- 
tinued to  reside  with  them  sometimes  at  Baden  Baden,  and 
ui  other  times  at  Berlin  (paying  occasional  visits  to  this 
country),  down  to  the  time  of  her  death  as  before  mentioned. 

4.  On  the  occasion  of  one  of  these  visits,  which  took 
place  in  the  year  1854,  and  whilst  she  was  staying  at  the 
liouse  of  her  sister,  the  wife  of  Lieutenant  Colonel  Passy, 
If  a  1,  Cumberland  Terrace,  Regent's  Park,  London,  the 
testatrix  made  and  executed,  in  the  manner  and  with  the 
formalities  required  by  the  laws  of  this  country  with  re- 
spect to  wills,  her  last  will  and  testament  in  writing,  which, 
so  far  as  it  is  material  here  to  state  the  same,  was  in  the 
following  terms,  that  is  to  say,  '^IJustina  Davidson  Dallas, 
now  on  a  visit  to  my  sister  Catherine,  the  wife  of  Lieutenant 
Colonel  Passy,  at  her  residence.  No.  1,  Cumberland  Ter- 
race, Regent's  Park,  in  the  county  of  Middlesex,  spinster, 
do  hereby  make  my  last  will,  and  I  appoint  and  request  my 
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1864.  cousin,  Henry  Davidson,  of  Lime  Street  Square,  in  the 
j^^^^  city  of  London,  and  my  nephew,  Robert  William  Dallas, 
General      of  Manor  House,  Eineton,  in  the  county  of   Warwick, 

Vm 

Countess  to  be  trustees  in  carrying  the  same  into  execution.  And 
Wahlstatt.  I  do  hereby  give  to  them,  their  heirs,  executors,  and 
administrators,  all  estates  which  may  be  vested  in  me  as 
trustee  or  mortgagee,  subject  nevertheless  to  the  trusts  and 
equities  affecting  the  same.  And  I  also  give  to  them  all 
my  real  and  personal  estate  which  may  belong  to  me,  or  be 
subject  to  my  disposal  at  my  death,  and  I  direct  that  the 
annual  income  thereof  shall  be  paid  to  my  dear  sister 
Madeline  (yountcss  Blucher,  during  her  life,  for  her  own 
sole  and  separate  use,  without  power  of  anticipation,  and 
that  after  her  death  as  well  the  capital  as  the  income  of  all 
my  said  property  shall  be  paid  and  applied  in  such  manner 
as  she  shall  by  any  deed  or  writing  or  by  her  last  will  duly 
executed  appoint."  And  the  testatrix  appointed  her  said 
sister,  Madeline  Countess  Blucher,  to  be  sole  executrix  of 
her  will 

5.  The  defendant  Madeline  Countess  Blucher,  with  the 
assent  of  the  Count  her  husband,  duly  proved  the  said  will 
in  the  principal  registry  of  her  Majesty's  Court  of  Probate, 
on  the  26th  day  of  September,  1863,  and  thereby  became 
and  is  now  the  sole  personal  legal  representative  of  the  said 
testatrix,  and  she  has  possessed  herself  of  all  the  personal 
estate  of  the  said  testatrix^  which  was  of  very  lai^e  amount 
and  much  more  than  enough  for  payment  of  her  debts  and 
funeral  and  testamentary  expenses,  all  of  which  have  in  fact 
been  some  time  since  paid. 

6.  The  personal  property  in  this  country  belonging  to 
the  testatrix  at  the  time  of  her  death  consisted  (as  is 
alleged  by  her  on  behalf  of  her  said  executrix)  of  a  cash 
balance  of  298/.  Is,  9d.  in  the  hands  of  her  bankers,  Messrs. 
Williams,  Deacon  and  Company,  of  London,  and  a  sum  of 
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906L  5s,  3d,  doe  to  her  for  principal  and  interest  from        1864. 
Measra.  Davidson  and  Company,  merchants,  of  Lime  Street, 


AlTORNKT 


London,  and  also  of  a  sum  of  400/.  stock  in  the  Bank  of  Ginb&al 
England,  a  sum  of  600/.  East  India  Stock,  a  sum  of  Countess 
8765/.  0«.  lid.  Consolidated  3/.  per  cent.  Bank  Annuities,  Wahlvtatt. 
a  sum  of  IS56L  Hs.  6d.  Reduced  3/.  per  cent.  Bank 
Annuities,  and  a  sum  of  9473/.  ISs.  5d.  New  3/.  per  cent. 
Bank  Annuities,  all  respectively  standing  in  her  name  in  the 
proper  books  kept  for  that  purpose.  The  testatrix  was 
also  the  owner  of  other  personal  estate  which  was  situate 
abroad,  but  the  Attorney  General  is  ignorant  as  to  the 
particulars  thereof. 

7.  The  defendant,  Madeline  Countess  Blucber,  has  not 
paid  any  legacy  or  succession  duty  in  respect  of  any  part  of 
the  personal  estate  of  the  said  testatrix,  notwithstanding 
that  application  has  been  made  to  her  requiring  her  so  to 
do,  and  she  declines  to  pay  any  duty  whatever  in  respect 
thereof,  alleging  that  she  is  advised  that  the  testatrix  was 
not  at  the  time  of  her  death  domiciled  in  England,  but  was 
domiciled  at  Baden  Baden,  and  that  consequently  no  duty 
whatever  is  payable  in  this  country  in  respect  of  her  personal 
estate. 

8.  The  Attorney  General  insists,  on  the  contrary,  that 

^e  testatrix  retained  her  original  English  domicile  down  to 

*nd  at  the  time  of  her  death,  and  that  therefore  all  her 

peiBooal  property,  wherever  situate,  is  liable  to  payment  of 

legacy  duty.     And  that  even  if  it  should  appear  that  the 

testatrix  had  acquired  a  foreign  domicile,  succession  duty  is 

Payable  to  the  Crown  in  respect  of  all  the  part  at  least  of 

her  personal  property  which  was  at  the  time  of  her  death 

^tually  situate  in  this  country,  and  that  in  either  case  the 

^iefendant  Madeline  Countess  Blucber,  as  such  executrix  as 

^ibresaid,  is  liable  to  pay  such  succession  duty  as  may  be 

kmi  to  be  payable  accordingly. 
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1864.  Prayer  (inter  alia).— That  it  may  be  declared  that  th 

»u*-v^u-r      testatrix  was  domiciled  io  Enffland  at  the  time  of  her  deatl 

Attorhbt  ^ 

GEHiKiJ.      and  that  legacy  duty  is  payable  in  respect  of  her  persooi 
CouNTos      estate,  and  that  the  defendant  Madeline  Countess  Bluche 

BLUOHSa  OK 

WABJMun.  as  executrix  of  her  said  will,  b  liable  to  account  for  an 
pay  such  duty  accordingly. 

That  in  case  this  Court  shall  be  of  opinion  that  the  sai 
testatrix  was  not  domiciled  in  England  at  the  time  of  hi 
death,  it  may  be  declared  that  succession  duty  is  payabl 
in  respect  of  so  much  at  least  of  the  personal  estate  of  tl 
testatrix  as  was,  at  the  time  of  her  death,  actually  situate  i 
this  country,  and  that  the  same  defendant,  as  such  execi 
trix  as  aforesaid,  is  liable  to  account  for  and  pay  such  dut 
accordingly. 

The  answer  of  the  defendant,  so  fiur  as  material,  was  i 
follows: — 

1.  I,  Madeline  Countess  Blucher  de  Wahbtatt,  am  tl 
wife  of  Gustave  Count  Blucher  de  Wahbtatt  We  wei 
married  in  the  year  1828,  and  we  are  both  domiciled,  ao 
for  many  years  past  have  resided  and  been  so  domiciled,  i 
Baden  Baden  in  the  information  mentioned. 

2.  Justina  Davidson  Dallas,  spinster,  in  the  said  info 
mation  mentioned,  was  the  sister  of  me  Madeline  Counte 
Blucher  de  Wahbtatt 

3.  The  said  Justina  Davidson  Dallas  was  the  daught 
of  English  parents. 

4.  The  said  Justina  Davidson  Dallas  was  borq  in  tl 
year  1804,  at  Brighton,  in  the  county  of  Sussex,  and  d 
continued  to  reside  with  her  parents  in  some  part  of  tl 
United  Kingdom  until  the  year  1849,  when  her  nuKhc 
who  had  survived  her  father,  died. 

5.  Shortly  after  the  death  of  the  said  Lady  Dallas,  il 
said  Justina  Davidson  Dallas  left  Enj^and  and  came  J 
reside  with  us  at  Baden  Baden  aforessiid,  and  from  tk 
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dme  of  her  aokmngEoglaDd,  as  aibresud,  until  b^  deaths        1S64. 
tiie  Mid  Jmdiia  DaTidsoo  Ddlas  always  resided  with  as ; 
and  dtniiig  thai  period  flhe  had  no  other  home  or  place  of 
leadence. 

6.  On  leaving  Engbnxl  the  said  Jostina  Davidson  Dallas 
disdiarged  her  English  maid  and  took  a  German  maid  into 
her  service,  and  she  caused  a  large  and  valuable  library  id 
books  (which  was  the  only  moveable  property  belonging  to 
her  in  the  United  Kingdom,  with  the  exception  of  her 
moneys  invested  there)  to  be  sent,  and  the  same  was 
accordingly  sent  to  her  abroad,  and  she  thenceforward  kept 
the  same  in  our  house.  She  had  no  real  estate  of  Imy  kind, 
nor  any  other  property  whatever  except  her  clothes,  trinkets, 
and  the  like,  and  the  said  invested  money.  She  never 
returned  to  thb  country  or  left  Baden  Baden,  except  for 
a  few  occasional  virits,  which  she  always  made  in  my  com« 
pany,  and  which  took  place  in  the  years  1850,  1854,  1857 
and  1859,  and  since  which  last  named  year  she  never  left 
Baden  Baden  to  the  time  of  her  death. 

7.  From  the  year  1849  she  always  contributed  her  share 
towards  the  expenses  of  our  housekeeping.  She  often  told 
me,  the  said  Madeline  Countess  Blucher  de  Wahlstatt,  that 
if  she  were  to  survive  me  she  should  still  continue  to  live 
in  Germany,  thereby  meaning,  as  I  believe,  in  Baden 
Baden  or  the  neighbourhood,  and  that  nothing  would 
induce  her  to  return  to  England  except  on  an  occasional 
visit  to  one  of  her  sisters. 

8.  In  the  year  1854  she  named  to  me  the  churchyard  at 
Lichtenthal^  near  Baden  Baden,  as  the  place  where  she 
vrished  to  be  buried.  We  believe  she  never  altered  that 
wish,  and  in  compliance  therewith  we  have  buried  her 
there. 

9.  About  two  years  before  her  death  an  additional  room 
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was  builty  solely  for  her  accommodationy  to  the  bouse  in 
which  we  were  then  living  and  still  live  at  Baden  Baden^ 
and  which  house  is  the  property  of  the  said  Gustave  Count 
Bluchcr  de  Wahlstatt. 

10.  On  the  1st  day  .of  March,  1854,  the  said  Justina 
Davidson  Dallas  made  a  holograph  will  at  Baden  Baden, 
by  which  she  bequeathed  all  her  property  to  me,  the  said 
Madeline  Countess  Blucher  de  Wahlstatt,  independent  of 
my  husband,  and  requested  her  cousin  Henry  Davidson 
and  her  nephew  Robert  William  Dallas,  in  the  said  infor* 
mation  mentioned  (in  the  now  stating  will  called  Robert 
Dallas),  to  become  trustees  for  the  execution  of  the  same, 
and  she  appointed  me,  Madeline  Countess  Blucher  de 
Wahlstatt,  sole  executrix  of  her  now  stating  will.  And 
the  said  now  stating  will  was,  we  believe,  duly  executed 
so  as  to  be  a  proper  formal  will  in  Baden  Baden  afore- 
said. 

11.  Shortly  after  making  the  last  stated  will,  the  said 
Justina  Davidson  Dallas  came  to  England  on  a  visit  to  her 
sister  Catherine,  the  wife  of  Lieutenant- Colonel  Passy,  who 
resided  at  No.  1,  Cumberland  Terrace,  Regent's  Park,  and 
whilst  there  she  made  a  will,  dated  the  6th  day  of  May, 
1854,  which  was,  we  believe,  her  last  will  and  testament, 
and  which  is,  we  believe,  accurately  stated  in  the  4th  para- 
graph of  the  said  information. 

12.  We  believe  that  such  last  mentioned  will  was  duly 
executed  and  attested^  so  as  to  be  a  proper,  formal  and 
effectual  testamentary  instrument  both  in  Baden  Baden 
and  in  this  country. 

13.  On  the  I5th  day  of  June,  1863,  the  said  Justina 
Davidson  Dallas  died  at  our  said  house  at  Baden  Baden, 
and  as  we  believe  without  having  revoked  or  altered  the 
said  last  stated  will. 
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14.  On  the  26tb  day  of  September,  1863,  I,  the  said        1864. 
Madeline  Countess  Blucher  de  Wahlstatt,  with  the  assent  of     ^^-^-^ 
mj  said  husband,  duly  proved  the  said  last  mentioned  will      G«mbral 
10  her  Majesty's  Court  of  Probate.  Countess 

We  submit  that,  under  the  circumstances  before  stated,  Wahlstatt. 
tbe  said  Justina  Davidson  Dallas  was,  at  and  for  some 
years  prior  to  the  time  of  her  death,  domiciled  at  Baden 
Badeo,  and  I,  the  said  Madeline  Countess  Blucher,  humbly 
submit  that  her  personal  property  can  only  be  affected  by 
the  law  of  her  domicile,  and  that  the  revenue  laws  and 
fiscal  regulations  of  any  country  in  which  such  personal 
property,  or  any  part  thereof,  happened  to  be  locally  situate 
ftt  the  time  of  her  death,  ought  not  to  apply,  and  do  not 
ipplj,  to  such  personal  property ;  otherwise  it  would  follow 
that  the  same  might  be  doubly  taxed,  viz.,  both  by  the 
coQDtiy  in  which  the  deceased  was  domiciled  and  also  by 
that  in  which  such  property  was  locally  situate,  and  that 
the  personal  property  of  a  natural-bom  subject  of  England 
domiciled  here  might,  if  locally  situate  in  another  country, 
he  subject  to  a  like  double  tax. 

The  Atiamey  General^  The  Solicitor  General^  Locke  and 
fiajuon,  for  the  Crown. — The  question  is,  whether  the 
Crown  is  entitled  to  legacy  duty,  or,  if  not,  to  succession 
doty.  If  the  testatrix  was  domiciled  in  England  at  the 
tiiDe  of  her  death,  legacy  duty  is  payable ;  if  she  was 
donuciled  at  Baden  Baden,  according  to  the  authority  of 
A  n  CapdeveiUe  (a)  and  In  re  fVallop's  Trust  (J)  succession 
duty  is  payable.  Then,  first,  was  the  testatrix  domiciled  in 
^land?  That  depends  on  the  true  definition  of '^domi- 
^**  as  to  which  this  Court,  in  the  case  of  In  re  Capde- 
*^9  (Hd  not  entertain  the  same  view  as  the  House  of 

• 

(«)  2  H.  &  C.  9S5.  (6)  1  De  Gex,  J.  &  S.  656. 
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1864.  Lords  in  Moorehouu  ▼.  Lord  {a).  The  different  definitions 
AxTORiTBT  ^^  commented  on  by  Martin^  B.,  in  his  judgment  in  In 
Gbmk&al  f.^  Capdeveille;  and  whatever  rule  is  to  be  collected  from 
Ck>u!iTB88  them  the  testatrix  in  this  case  retained  her  domicile  of 
Wabutatz.  origin.  On  the  death  of  her  surviving  parent,  in  1849, 
she  went  to  reside  at  Baden  Baden  because  she  had  a 
married  sister  living  there,  and  although  she  expressed  an 
intention  to  remain  in  Germany,  there  is  no  evidence  of 
her  intention  to  reside  at  Baden  Baden  if  her  sister  died. 
She  invested  the  whole  of  her  property  in  EngiUnd ;  she 
occasionally  visited  England ;  and  made  a  will  according 
to  the  law  of  England,  by  which  she  created  an  English 
trust  in  favour  of  her  sister.  [PoUoek,  C.  B. — Suppose  she 
had  died  in  England  immediately  after  making  her  will  ?] 
It  would  have  been  clear  that  England  was  her  place  of 
domicile.  [PoUockf  C.  B.— Then  what  has  since  occurred 
to  indicate  any  intention  of  altering  it  ?]  Nothing.  The 
fisu^t  of  her  going  back  to  Germany  after  she  made  her  will 
can  have  no  greater  efiect  than  her  going  there  before. 
Then  as  to  her  declarations,  one  of  them  only  shews  an 
intention  to  reside  in  some  of  the  German  States,  not  at 
Baden  Baden.  It  appears  that  she  sometimes  resided  with 
her  sister  at  Berlin.  The  declaration  that  she  wished  to 
be  buried  in  a  particular  churchyard  could  only  mean  if 
she  died  at  Baden  Baden.  There  is  less  evidence  of  an 
intention  to  abandon  the  domicile  of  origin  than  in  the 
case  of  In  re  Capdeveille  {b).  In  Moarehoiue  v.  Zonf(a), 
Lord  Cranwarth  said,  that  **  in  order  to  acquire  a  new  domi- 
cile a  man  must  intend  quatenus  in  illo  exuere  patriam." 
It  is  not  contended  that  a  man  must  be  naturalized  or  take 
an  oath  of  allegiance  to  a  foreign  prince,  but  he  must  by 
his  conduct  indicate  an  intention  to  divest  himself  of  his 
domicile  of  origin  and  acquire  a  new  domicile.  It  is  not 
(a)  10  H.  L.  272.  (6)  2  fl.  &  C.  965. 
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enoogh  that  be  resides  in  a  foreign  country  for  the  benefit        1864. 
of  his  healtby  or  because  he  prefers  it  to  his  own.     [Pollock, 


Attornkt 
C.  B.— Surely  the  fact  of  the  testatrix  making  her  will  in      Gkhmal 

England,  and  according  to  the  law  of  England,  was  the      Countess 

Bluohkb  D1 

strongest  declaration  that  she  considered  she  had  an  English    Wahlstatt. 

domicile.    If  the  law  of  Baden  Baden  required  a  will  to  be 

ezecttled  with  certain  formalities  we  could  not  set  aside 

this  will  because  it  was  not  in  compliance  with  the  law  of 

Baden  Baden.]     In  addition,  there  is  the  fact  that  all  her 

property  was  in  England,  and   that  she  never  had  any 

property  in  Baden  Baden. 

Secondly,  assuming  that  the  testatrix  was  domiciled  at 
Baden  Baden,  duty  is  payable  under  the  Succession  Duty 
Act  (16  &  17  Vict.  c.  51.)     In  the  case  of  In  re  Wallop's 
Trutt{a),  Lord  Justice  Turner  said  that  the  definition  of 
^a  iQccession"  in  the  second  section  of  that  Act  **  extends 
to  and  embraces  not  only  testamentary  dispositions  but 
dnpoaitions  of  every  description,  and  dispositions  not  only 
of  personal  but  of  real  property  also.     The  Act,  therefore, 
was  clearly  intended  to  extend  to  cases  which  can  in  no 
waj  be  affected  by  the  rule  that  mobilia  sequuntur  per- 
aoDam."    That  view   is  confirmed   by   the    18th  section, 
which  provides  that  no  duty  shall  be  payable  "by  any 
P^t^n  in  respect  of  a  succession,  who,  if  the  same  were  a 
'^acy  bequeathed  to  him  by  the  predecessor,  would  be 
^mpted  from   the  payment  of  duty  in  respect   thereof 
Wider  the  legacy  duty  Acts."     In  The  Attorney  General  v. 
^^bn{b)  this  Court  decided  that  the  word  "exempted" 
applied  only  to  exemptions  expressly  provided  for  by  the 
legacy  duty  Acts,  and  that  the  Succession  Duty  Act  in- 
^nded  to  embrace  all  acquisitions  of  property  by  reason  of 
death  after  the  Act  came  into  operation.     In  the  case  of 

(a)  1  De  Gex,  J.  &  S.  656.  {b)  2  H.  &  N.  465. 

▼OL.  III. — H.  *  0.  C   C  EXCH. 
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1864.  In  re  Capdeveille  (a)  this  Court  acted  on  the  judgment  of 
Attorket  ^^^^  Justice  Turner  in  tlie  case  of  In  re  Wallop's  Trust. 
Gbkbral  In  the  55  Geo.  3,  c.  18i,  Sched.  part  iii.,  tit.  "Legacies,'' 
C00KTE88  the  words  are  ^^  every  legacy,  &c.,  given  bjr  any  will  or 
Wahlstatt.  testamentary  instrument,  of  any  person."  But  as  the  legis- 
lature only  deals  with  property,  the  subject  of  English 
legislation,  the  House  of  Lords  held  that  the  words  of  the 
Act,  though  general,  were  limited  to  persons  whose  wills 
and  legacies  were  subject  to  the  law  of  England :  Thomson 
V,  The  Advocate  General{b).  The  words  of  the  2nd  section 
of  the  Succession  Duty  Act  are  "  every  part  or  future  dis- 
position of  property^  by  reason  whereof  any  person  has  or 
shall  become  beneficially  entitled  to  any  property  or  the 
income  thereof  upon  the  death  of  any  person.'^  Here 
there  is  property  within  the  jurisdiction  of  the  legislature, 
and  that  may  well  be  the  subject  of  taxation  without 
reference  to  domicile.  It  is  objected  that  this  property 
might  also  be  taxed  in  the  country  where  the  testatrix  was 
domiciled;  but  that  affords  no  argument  that  the  Succession 
Duty  Act  docs  not  apply,  for  the  personal  property  in  this 
country  of  foreigners,  wherever  domiciled,  is  subject  to  pro- 
bate duty  and  income  tax.  On  this  point  the  case  is  not 
distinguishable  from  the  case  of  In  re  Capdeveille. 

Coleridge  and  E.  E.  Kay  for  the  defendant. — First,  adopt- 
ing the  law  as  laid  down  in  In  re  Capdeveille^  or  assuming 
that  the  definition  of  "  domicile"  in  Moorhouse  v.  lA)rd  (e) 
is  correct,  and  that  in  order  to  acquire  a  new  domicile  a 
man  must  intend  quatenus  in  illo  exure  patriam,  there  is 
evidence  of  an  intention  to  acquire  a  new  domicile.  The 
doctrine  in  Moorhouse  v.  Lord  was  founded  upon  the  old 
law.     As  observed  by  Pollock^  C.  B.  in  his  judgment  in  In 

(a)  2  H.  k  C.  985.  (h)  12  C.  &  F.  1. 

(c)  10  H.  L.  272.  283. 
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IV  Captktmlk  (a)  a  man  may  have  two  places  of  domicile. 
When  a  person  has  abandoned  the  country  in  which  he  was 
bom,  and  has  adopted  another  country  in   which  he  lives 
and  intends  to  reside  until  his  deaths  he  has  done  all  he 
can  to  acquire  a  foreign  domicile,  short  of  naturalization  or 
other  acts  which  it  is  admitted  are  not  essential.     In  this 
case  there  was  the  expression  of  every  intention  to  abandon 
the  domicile  of  origin.     The  testatrix  on  the  death  of  her 
surviving  parent  goes  to  reside  with  her  sister  at  Baden 
Baden.      She  discharges  her   English   maid  and   takes  a 
German  maid.     She  lives  with  her  sister  not  as  a  visitor, 
hot  contributes   to   the  expenses    of    the   establishment. 
Two  years  before  her  death  she  has  a  new  room  built 
for  her.       She   removes    her   library   from    England    to 
Badeo  Baden,  and  never  returns   to  this  country  except, 
occasionally,   to  visit  her  relations.      Then   there  is  her 
declaration  that  if  her  sister  died,  she  should  continue  to 
live  in  Germany ;  and  that  nothing  would  induce  her  to 
i^tum  to  England  except  on  an  occasional  visit  to  one  of 
bw  sisters.     \_PoUock,  C.  B. — Many  English  persons,  espe- 
^Ijr  in  later  periods  of  life,  go  to  reside   abroad  for  a 
noniber  of  reasons,  health  is  one  of  them,  but  that  does 
Dot  change  their  domicile.]     The  question  is  always  one  of 
'Olention  to  be  gathered  from  concurring  circumstances.  Did 
the  testatrix  reside  at  Baden  Baden  with  the  intention  of 
t^aking  that  place  her  home.      In  her  will  she  describes 
"Crself  not  of  any  place,  but  as  "  on  a  visit  to  my  sister." 
[AflocA,  C.  B. — Does  not  the  will  amount  to  a  declaration 
that  at  that  time  she  meant  to  retain  her   English  domi- 
cile?]   The  answer  states  that  the  will  was  executed  so  as 
^  be  valid  in   Baden    Baden.       She  first   made   a  will 
^t  Baden  Baden,  and  in  order  to  avoid  all  question,  she 
^^es  ianother  will  in  England,  so   that  quacunque  via 

(a)  2  H.  &  C.  985. 
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her  devise  might  operate.  There  is  also  her  declaration  that 
she  wished  to  be  buried  in  the  State  of  Baden  Baden.  Short 
of  naturalization^  what  more  could  an  unmarried  English 
lady  do  to  indicate  an  intention  to  change  her  domicile? 
There  is  both  the  factum  and  the  animus.  One  test  is, 
whether  the  residence  was  intended  to  be  of  a  permanent 
character :  Aikman  v.  Aikman  (a).  The  fact  that  the  testatrix 
invested  her  property  in  this  country  is  of  no  weight,  because 
foreigners  do  the  same.  As  to  whether  the  testatrix  meant 
to  acquire  a  Prussian  or  a  Baden  Baden  domicile,  it  is  suffi- 
cient for  the  defendant  to  shew  that  she  abandoned  her 
English  domicile.  The  expressions  of  Lord  Cranworth  in 
Moorhouse  v.  Lord  (b)  should  be  taken  with  reference  to 
the  facts  of  that  case,  and  not  as  meaning  that  in  every  case 
a  man  must  do  all  in  his  power  to  divest  himself  of  his 
country,  otherwise  in  some  countries  he  would  be  obliged 
to  naturalize  himself.  The  same  observation  applies  to 
Aikman  v.  Aikman  {a).  The  true  criterion  is  whether 
there  has  been  long  residence  in  the  foreign  country,  coupled 
with  circumstances  which  shew  an  intention  to  remain  there 
so  as  to  make  the  place  a  permanent  home. 

With  respect  to  the  second  point,  since  the  Court  has 
already  intimated  in  the  case  of  In  re  Capdeveitte,  that 
they  considered  themselves  bound  by  authority,  it  is  not 
proposed  to  offer  any  argument. 


The  Attorney  General  was  not  called  upon  to  reply. 

Pollock,  C.  B. — No  doubt,  adhering  to  the  doctrine  laid 
down  in  the  recent  case  of  In  re  Capdeveille  (c),  our  judg- 
ment must  at  all  events  be  for  the  Crown,  on  the  ground 
that  succession  duty  is  payable ;  but  we  are  all  prepared  to 


(a)  3  Macq  854.  869.  (b)  10  H.  L.  272.  283. 

(c)  2  H.  &  N.  985. 
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give  judgment  for  the  Crown  on  the  other  point,  viz.,  that        1864. 

there  is  no  sufficient  evidence  of  an  intention  to  change  the       ^-'^r^-^ 
,  ,  Attobmxt 

domicue.     If  the  testatrix  had  been   asked  whether  she      Gemx&al 

mm 

intended  to   abandon   her  domicile  of  origin,  she  would      Countess 

probablj  have  answered :  "  I  know  nothing  about  the  law    Wahlstatt. 

of  domicile.      I  have  no  intention  of  becoming  a  German. 

So  long  as  my  sister  lives  I  mean  to  reside  with  her,  but  I 

cannot  saj  whether  if  I  should  survive  her  and  have  rela- 

tiTesio  England  I  might  not  go  back  to  my  native  country, 

bot  I  should  do  so  with  great  reluctance,  for  I  prefer  living 

in  Germany."     That  is  very  different  from  an  intention  to 

change  the  domicile.      Mr.  Coleridge  has  asked,  *'  in  what 

vaj  is  an  unmarried  English  lady  to  change  her  domicile?** 

It  is  enough  to  say  that  what  has  been  done  in  this  case  is 

Dot  sufficient  for  that  purpose. 

With  respect  to  some  of  the  facts  relied  on,  such  as  the 
testatrix  discharging  her  English  maid  and  taking  a  German 
Qiaid  into  her  service,  and  naming  the  churchyard  near  Baden 
Baden  where  she  wished  to  be  buried  (which  I  think  only 
tneant  if  she  died  at  that  place),  I  cannot  agree  that  they 
sSbrd  any  satisfactory  evidence  of  an  intention  to  change  the 
<lomicile,  and  in  my  opinion  they  are  not  calculated  to  pro- 
duce any  impression  on  an  unprejudiced  mind,  especially 
^ith  reference  to  an  English  lady  who  makes  her  will,  and 
stains  all  her  property  in  this  country.  If  she  intended 
to  stay  some  time  in  Germany,  it  is  very  natural  that  she 
dtould  send  for  her  books ;  but  by  her  will  she  left  her 
P^perty  to  English  trustees,  and  to  be  administered 
'According  to  English  law.  Under  these  circumstances  I 
am  clearly  of  opinion  that  there  is  no  sufficient  evidence  to 
justify  the  Court  in  coming  to  the  conclusion  that  the 
tutrix  meant  to  change  h^r  domicile.  Our  judgment 
^tt  therefore  be  for  the  Crown. 
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1864.  Bramwell,  6. — ^I  am  of  the  same  opinion.     It  seems  to 

*"*''^^^*^      me  that  there  is  no  evidence  of  a  change  of  domiciley  for  a 

Attobket  ^  ^ 

Gekebal  domicile  cannot  be  changed  unless  the  domicile  of  origin  is 
Countess  abandoned,  and  a  new  domicile  acquired.  In  the  case  of 
Wahistatt.  ^«  Te  Capdeveille  my  brother  Martin  entertained  some  doubt 
whether  the  law  as  to  what  is  necessary  to  be  done  in  order 
to  acquire  a  new  domicile  had  been  altered.  But,  whether 
or  not  the  language  of  Lord  Cranworth  in  Aloarehouse  v. 
Lord  is  to  be  understood  in  its  fullest  extent,  viz.,  that  in 
order  to  acquire  a  new  domicile  a  man  must  do  all  in  his 
power  to  abandon  his  native  country ;  and,  assuming  that 
there  was  some  evidence  that  the  testatrix  intended  to 
abandon  her  domicile  of  origin,  that  is  not  enough,  for  her 
domicile  of  origin  continued  unless  she  acquired  a  new 
domicile  elsewhere.  Now,  without  making  any  captious 
criticism  upon  the  word  "  Germany,"  and  conceding  that 
the  testatrix  intended  not  to  live  in  England,  and  that  the 
only  place  at  which  she  meant  to  live  was  where  her  sister 
resided,  after  the  death  of  her  sister  she  would  have  to 
seek  some  new  abode,  possibly  in  Germany;  but  as 
she  was  personally  attached  to  her  sister  and  not  locally 
attached  to  any  place,  I  think  there  was  no  acquisition 
of  a  new  domicile,  and  consequently  no  loss  of  the  domicile 
of  origin. 

Channell,  B. —  Considering  that  the  counsel  for  the 
defendant  have  declined  to  address  to  us  any  argument 
upon  the  second  point,  and  also  that  in  the  case  of  In  re 
Capdeveille  my  brother  Martin  and  myself  thought  ourselves 
bound  by  the  decision  of  the  Lords  Justices  in  the  case  ol 
In  re  Wallop^s  Trusty  I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment  on  that  point.  But,  as  our  decision  maj 
be  reviewed  in  a  Court  of  error  it  is  manifestly  convenient 
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that  each  member  of  the  Court  should  express  his  opinion        1864. 
upon  the  question  of  domicile. 


AlTOKHXT 

I  agree  with  the  definition  of  domicile  by  Lord  H^ensley^       Ghimral 

dak  in  Aikman  v.  Aikmany  which  was  approved  of  by  Lord      Countess 
-,  _       ,  ,       Blucher  ok 

Cranworth,    Lord    Chelmsford^   and   Lord    Kingsdoum   in    Wahlstatt. 

Moorehouse  v.  Lord^  and  was  adopted  by  two  members  of 

this  Court  in  the  case  of  In  re  Capdeveille.     I  am  therefore 

of  opinion  that  the  testatrix  retained  her  domicile  of  origin. 

It  is  not  necessary  to  repeat  the  facts  or  the  explanation  of 

them  given  by  the  Lord  Chief  Baron.     I  adopt  the  views 

expressed  by  my  learned  brothers;    and  I  am  unable  to 

come  to  the  conclusion  that  the  testatrix  acquired  a  new 

domicile^  so  as  to  divest  herself  of  her  domicile  of  origin. 

Upon  these  grounds  I  concur  in  thinking  that  our  judgment 

should  be  for  the  Crown. 

PiGOTT,  B. — I  entirely  agree  with  my  learned  brothers. 
I  adopt  I^rd  Wensleydale^s  definition  of  domicile  in 
Aikman  v.  Aikman^  and  I  think  it  must  be  presumed  that 
every  person  retains  his  domicile  of  origin  until  be  has 
acquired  a  new  domicile ;  and  that  the  burthen  of  proof 
lies  upon  the  party  who  asserts  the  change.  Then  comes 
the  question  whether  we  are  satisfied  with  the  defendant's 
proof  of  a  new  domicile. 

No  doubt  there  are  some  facts  which  tend  to  shew  an 
intention  to  change  the  domicile,  for  instance^  the  removal 
of  the  books  to  Germany.  But  that  is  an  equivocal  fact, 
for  it  might  have  been  done  after  valuing  the  expense  of 
removing  them  to  Germany  with  that  incurred  by  ware- 
housing them  in  England.  Again,  a  desire  to  read  the 
books  may  have  been  the  sole  cause  of  removing  them.  So 
with  respect  to  the  expression  in  1854  of  a  wish  to  be  buried  in 
a  particular  churchyard,  it  may  be  that  the  testator  was  very 
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Attornet 
Oembbal 

V. 

coumtssb 
Bluohxb  db 
Wablstatt. 


unwell  at  the  time  and  expected  to  die.  As  to  that  we  know 
nothing  beyond  the  bare  words  attributed  to  her.  Then, 
again,  as  to  the  declaration  of  the  testatrix,  much  pressed 
on  us^  that  if  she  survived  her  sister  she  should  still  continue 
to  live  in  Germany,  and  that  nothing  would  induce  her  to 
return  to  England  except  on  occasional  visits,  we  know 
nothing  of  the  conversation  but  that  part,  and  it  may  be 
that  if  we  knew  the  whole,  the  subject  discussed  was 
whether,  if  her  sister  in  Germany  died,  the  testatrix  would 
return  and  live  with  her  sister  in  England,  and  she  may 
have  said  **  Nothing  will  induce  me  to  return  to  England : 
I  shall  continue  to  live  in  Germany.**  Any  slight  addition 
to  the  conversation  might  give  a  different  complexion  to 
the  language  used,  and  alter  the  construction  put  upon  it 
Then,  on  the  other  hand,  the  circumstance  of  the  testatrix 
coming  to  England  and  making  a  will  according  to  the  law 
of  England,  in  which  she  described  herself  as  on  a  visit  to 
her  sister,  without  saying  whether  permanently  resident  or 
having  a  domicil  abroad,  tends  rather  to  shew  that  she  con* 
sidered  herself  subject  to  the  law  of  England,  and  found  it 
requisite  to  make  an  English  will  in  order  to  pass  her 
property.  It  is,  however,  enough  to  say  that  I  am  by  no 
means  satisfied,  upon  the  evidence,  that  she  had  a  foreign 
domicile. 

Declaration  thut  the  testatrix  was  domi- 
ciled in  England,  and  decree  for  legacy 
duty  with  costa 


In  revenue  ^^  Attorney  General  inquired  whether,  in  revenue  cases, 

Sw^the^evcnt"  ^^^  matter  of  costs  must  be  expressly  mentioned  in  every 
unless  othe^     instance,  or  whether  they  followed  the  event  as  in  other 

wise  ordered.  •' 

cases.     He  referred  to  the  Stamp  Act,  53  Geo.  3,  c.  108, 
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8.  23,  the  Succession  Duty  Act,  16  &  17  Vict  c.  51,  s.  9, 
and  the  Queen's  Remembrancer's  Act,  22  &  23  Vict.  c.  21, 

8.21. 


1864. 


Attobrst 
Gensral 

V. 

C0UNTB88 

Per  Curiam. — In  future,  when  decrees  are  pronounced    Wahlstatt. 


for  the  Crown  or  defendant,  in  cases  within  the  Inland 
Revenoe  Department,  the  costs  will  follow  the  event  unless 
otherwise  ordered. 


How  V.  Greek. 

Declaration.— That  by  an  indenture  dated  the 
24tb  December,  1851,  and  expressed  to  be  made  between 
the  plaintiff  of  the  first  part,  William  Yeo  of  the  second 
I^^>  and  the  defendant  of  the  third  part :  It  was  witnessed 
"^t  the  plaintiff  and  W.  Yeo  (so  far  only  as  they  legally 
^uld  or  might  according  only  to  their  respective  estates  and 

• 

interests)  demised  to  the  defendant  a  messuage,  tenement, 

*'^j  &C.,  for  a  term  of  fourteen  years,  computed  from  the 

^^^h  of  March  then  last  past;  and  the  defendant  did,  by 

^^    said  deed,  covenant  with  the  plaintiff  and  his  assigns 

^t  he,  the  defendant,  his  executors  and  assigns,  should 

*^^  would,  from  time  to  time  and  at  all  times  during  the 

^'^Ui,  at  their  own  cost  well  and  suflSciently  repair,  &c.  the 

^Uiiged  premises,  and  in  such  repair  yield  up  the  demised 

pi^Uiises  unto  the  plaintiff  in  case  he  should  be  alive,  or  in 

^e  event  of  his  death  to  W.  Yeo,  his  heirs  and  assigns,  at  the 

^^  of  the  term.    Averments. — That  the  defendant  entered 

^Pon  the  demised  premises  under  the  indenture  and  was 

P^^^oessed  thereof  for  the  term,  and  everything  has  been 

done  and  happened  to  entitle  the  plaintiff  to  have  the  cove- 


Kov.  14. 

Where  tenant 
for  life  and 
remainder- 
man are  par- 
ties to  an 
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whereby  they 
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legally  caa 
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cording only 
to  their  re- 
spectire  es- 
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term  of  years, 
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possession, 
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for  life  may 
sue  him  for 
breach  of 
covenant, 
although  the 
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not  been  exe- 
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remainaer- 
man. 
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nant  performed. — Breach:   that  the  defendant  has  not  re- 
paired the  demised  premises,  &c. 

Plea. — That  at  the  time  of  the  execution  of  the  deed  the 
plaintiff  was  possessed  of  the  premises  for  the  residue  of  a 
term  of  years  in  case  the  plaintiff  should  so  long  live, 
and  was  not  seised  or  possessed  of  or  entitled  to  any  other 
estate  or  interest  therein  ;  and  the  reversion  of  the  premises 
after  the  expiration  of  the  estate  of  the  plaintiff  then  was, 
and  since  has  been,  vested  in  W.  Yeo.  And  the  defendant 
further  says  that  the  indenture  was  never  signed,  sealed,  or 
delivered  by  W.  Yeo  as  his  deed  or  otherwise,  or  by  any 
agent  or  agents  of  W.  Yeo  lawfully  authorised,  and  save  as 
aforesaid,  there  never  was  any  demise  by  the  plaintiff  and 
W.  Yeo  to  the  defendant  of  the  said  premises;  and  that 
there  never  was  any  consideration  or  value  for  the  signing, 
sealing,  and  delivering  of  the  indenture  or  of  the  defendant's 
part  of  the  same,  and  the  defendants  alleged  covenants  were 
void  and  of  no  effect. 

Demurrer,  and  joinder  therein. 

Mathew,  in  support  of  the  demurrer. — The  plea  affonis 
no  answer  to  the  declaration.  The  plaintiff,  tenant  for  life, 
and  the  defendant  have  both  executed  the  deed,  but  it  is 
alleged  that  the  deed  is  void  because  the  remainderman  has 
not  executed  it  This  case  is  distinguishable  from  Pitman 
V.  Woodbury  (a),  and  Stoatman  v.  Ambler  {b\  because  in 
those  cases  the  lessor  never  executed  the  indenture,  and 
consequently  the  term  to  which  the  covenant  was  annexed 
was  never  created.  Here  the  defendant  has  entered  and 
enjoyed  the  premises  under  the  demise,  and  has  therefore 
had  all  the  consideration  for  his  covenants  for  which  he 
bargained.  The  demise  is  according  to  the  respective 
interests  of  the  plaintiff  and  the  remainderman ;    and  the 

(a)  3  Exch.  4.  (6)  8  Exch.  72. 


MICHAELMAS  TERM^    28    VICT.  393 

covenants  are  with  the  plaintiff  and  his  assigns.  Two  separate 
interests  are  demised,  and  as  regards  the  plaintifi's  the  demise 
is  good,  though  it  may  be  invalid  as  regards  the  interest 
oF  the  remainderman.  Probably  the  remainderman  might 
nn  Aintain  ejectment  against  the  defendant  at  the  determina- 
tion of  the  plaintiff's  estate ;  but  the  plaintiff  could  not 
loaintain  ejectment  during  the  continuance  of  the  term. 

Willsy  in  support  of  the   plea. — The  principle   of  the 
decision    in    Pitman  v.    Woodbury  (a)    and    Swatman    v. 
Ambler  (&),  applies  here.     The  covenants  are  void  because 
the  defendant  has  never  received   the   consideration   for 
which  he  stipulated,  viz.,  an  indefeasible  estate  for  the  term 
of  fourteen  years.     [Pollock,  C.  B. — Suppose  the  plaintiff 
and  defendant  had  been  the   only  parties  to   the   lease.] 
In   that  case  the  covenants  would  attach,  because  the  de- 
fendant would  have  obtained  all  he  bargained  for.     Here 

• 

>^  appears  by  the  lease  that  the  parties  contemplated  a  demise 
^ih  by  the  plaintiff  and  the  remainderman.  [Pollock^ 
^*  B. — The  plaintiff  does  not  profess  to  grant  any  greater 

• 

'^terest  than  his  estate,  and  that  the  defendant  has  enjoyed ; 

^nen  why  should  not  the  plaintiff  have  a  remedy  for  a  breach 

^f  covenant?]     Because  the  term  to  which  the  covenants 

^^re  annexed  has  never  been  granted.     Suppose  the  lease 

"^  contained  a  covenant  to  build  a  house,  or  expend  a 

^^e  sum  of  money,  and  the  plaintiff  had  died  within  the 

^^t  year  of  the  term :  would  he  be  liable  on  his  covenant  when 

^ue  consideration  had  failed?      The  judgment  in  Swatman 

^«  Ambler  {b\  proceeded  on  the  ground  that  although  the 

^^Bsee  enjoyed  the  tolls  demised,  it  was  under  a  different  right 

ffom  that  stipulated  for  by  the  indenture,  viz.,  a  licence  re- 

^olable  at  any  moment.     Here  the  defendant's  interest  in 

Ae  demised  premises  might  be  determined  at  any  moment 

(a)  3  Exch.  4.  (6)  8  Exch.  72.  80. 
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bjr  the  death  of  the  plaintifF.  [^Channett,  6. — In  Swatman  ▼• 
Ambler  there  was  only  one  lessor,  and  as  he  did  not  execute 
the  lease  the  consideration  wholly  failed.  Here  the  plaintiff 
has  entered  into  possession  under  a  lease  for  fourteen  years, 
which  he  still  enjoys.  Then  how  can  it  be  said  that  there 
is  no  consideration  for  his  covenant  ?  Pollock^  C.  B. — In 
Swatman  v.  Ambler,  the  lessee  never  had  the  consideration, 
nor  enjoyed  the  interest  for  which  he  covenanted  to  make 
the  payment.  Here  the  defendant  obtained  a  valid  lease 
for  fourteen  years,  if  the  plaintiff  should  so  long  live  ;  and 
that  is  all  the  plaintiff  contracted  to  grant.]  Instead  of  an 
absolute  term  of  fourteen  years,  the  defendant  has  only  got 
a  term  defeasible  at  any  moment.  [Po/focA,  C.  B. — The 
defendant  may  have  said  to  the  plaintiff  *'  if  you  will  grant 
me  a  lease  I  will  undertake  to  get  the  remainderman  to 
execute  it"] 

Mathew  was  not  called  upon  to  reply. 

Pollock,  C.  6. — We  are  all  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  It  is  really  unnecessary  to  add 
anything  to  what  has  fallen  from  the  Court  in  the  course  of 
the  argument.  The  plaintiff  has  done  all  he  could  to  grant 
the  defendant  a  lease  for  fourteen  years;  and  he  has  never 
undertaken  to  get  the  lease  executed  by  the  remainderman. 
The  plaintiff,  whose  estate  is  determinable  with  his  life,  and 
the  remainderman  severally  grant  to  the  defendant  a  lease 
for  fourteen  years,  according  only  to  their  respective  estates 
and  interest  in  the  premises.  It  does  not  appear  under 
what  circumstances  the  remainderman  agreed  to  join  in  the 
lease,  and  it  is  the  same  as  if  the  plaintiff  and  defendant 
had  been  the  sole  parties  to  it. 

Bramwell,  B.— ^I  am  of  the  same  opinion.     It  may  be 
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that  the  defendant  might  have  refused  to  take  any  interest        1864. 

under  the  indenture  unless  the  remainderman  executed  it> 

but  he  has  not  done  so.    The  estate  having  been  created,  and 

the  defendant  having  entered  into  possession  and  enjoyed 

it,  the  consideration  has  not  wholly  failed,  and  the  covenants 

attach. 

Channell,  B. — I  am  of  the  same  opinion.  The  estate 
granted  by  the  plaintiff  is  still  continuing,  and  the  defend- 
ant is  in  the  enjoyment  of  it;  then  how  can  it  be  said  that 
there  was  no  consideration  for  his  covenants  ? 

PiQOTT,  B,,  concurred. 

Judgment  for  the  plaintiff. 


Garrod  17.  Simpson.  j^^  7  9 

-L ^  ECLARATION  by  indorsee  against  drawer  of  a  bill  A  compoBition 
^^  exchange  dated  the  30th  January,  1864,  for  payment  of  on  non-assent- 
^f^  one  month  after  date  ;  and  on  accounts  stated.  ^^^  192|JJ 

X^lea.— That  after  the  accruing  of  the  causes  of  action  in  g^^pjcy  * 
"^^   declaration  mentioned,  and  before  this  suit,  a  certain  -^c**  l^i 

•  may,  if  the 

'"Venture,  dated  the  9th  of  March,  1864,  was  made  between  composition 

*i^  money  has 

"*^  defendant  of  the  one  part,  and  the  creditors  of  the  been  tendered, 
^^f«ndant  of  the  other  part,  which  said  indenture  was  and  bar  to  an 
^  in  the  words,  letters  and  figures  following,  that  is  to  say,  ^n-^enting 
**  This  indenture  made  the  9th  day  of  March,  1864,  be-  "^^i  the 
^^een  Ambrose  Simpson,  of,  &c.,  warehouseman  of  the  one  ^o^i^^"" 
?^it,  and  the  creditors  of  the  said  Ambrose  Simpson  of  the 
^^er  part:  Whereas  the  said  Ambrose  Simpson  is  indebted 
^  liable  to  sundry  persons  in  divers  sums  of  money  which 


i 
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he  is  wholly  unable   to  pay  in    full.     And    whereas   the 
names  of  the  said  persons  and  the  amounts  to  which  the 
V.  said  Ambrose   Simpson  is  so  indebted  or  liable   to  them 

respectively,  as  nearly  as  the  same  can  be  ascertained,  are 
set  forth  in  the  schedule  of  these  presents.     And  whereas 
the  said  Ambrose  Simpson  has  proposed  to  pay  to  all  his 
said  creditors  a  composition  of  2$.  6d,  in  the  pound  upon 
their  respective  debts.     And  whereas  a  majority  in  number 
representing  three-fourths  in  value  of  the  said  creditors  of 
the  said  Ambrose  Simpson  have  agreed  to  accept  the  said 
composition  in  discharge  of  their  respective  debts,  so  far  as 
they  are  able  to  do  so  without  the  consent  or  permission 
of  and  without  prejudice  to  the  rights  or  claims  of  third 
parties  or  sureties,  but  no  further:    Now,  this  indenture 
witnesseth,  that  in  consideration  of  the  payment  of  the  said 
composition  to  the  said  creditors  respectively  on  or  before 
the  lOlh  day  of  April  next,  the  said  creditors  do  hereby 
agree  to  receive  and  accept  the  said  composition  in  dis- 
charge to  such  extent  as  is  hereinbefore  mentioned.     In 
witness,  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written."     And    the   defendants   say  that  the  said 
indenture  was  a  deed  and  instrument  made  and  entered 
into  between  the  defendant,  who  then  was  a  debtor  within 
the  meaning  of  the  Bankruptcy  Act,  1861,  and  the  cre- 
ditors  of  the  defendant,   and   related   to   the   debts  and 
liabilities  of  the  defendant  and  his  release  therefrom.     And 
the  defendant  says  that  a  majority  in  number  representing 
three*fourths  in  value  of  the  creditors  of  the  defendant 
whose  debts  respectively  amounted  to  10/.  and  upwards, 
did  in  writing  assent  to  and  approve  of  the  said  indenture 
after  the  execution  thereof  by  the  defendant,  and  that  no 
trustee  or   trustees   was   or  were   appointed   by  the  said 
indenture,  and  that  the  said  indenture  was  signed,  sealed 
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and  delivered  by  the  defendant,  and  the  execution  thereof 

bj  the  defendant  was  attested  by  an   attorney,  and  that 

within  twenty  eitsht  days  from  the  day  of  the  said  execution  v 

-  ,        .      .  .      .     1  Simpson. 

of  the  said  indenture  by  the  defendant,  the  said  indenture 

was  produced  and  left,  having  been  first  duly  stamped  as 
hereinafter  mentioned,  at  the  office  of  the  Chief  Registrar 
of  the  Court  of  Bankruptcy,  for  the  purpose  of  being,  and 
the  same  was  then  duly  registered,  and  that,  together  with 
the  said  indenture,  there  was  delivered  to  the  said  Chief 
Registrar  an  affidavit  by  the  defendant,  so  being  such 
debtor  as  aforesaid,  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  debtors  of  the  defendant  whose 
debts  amounted  to  10/.  or  upwards,  bad  in  writing  assented 
to  and  approved  of  the  said  indenture,  and  which  said 
affidavit  also  stated  the  amount  in  value  of  the  property 
and  credits  of  the  defendant  comprised  in  the  said  inden- 
ture, and  that  the  said  indenture,  before  the  said  registration 
^reof,  bore  such  ordinary  and  ad  valorem  stamp  duties  as 
*^by  the  said  Bankruptcy  Act,  1861,  in  that  behalf  pro- 
vided and  imposed,  and  that  there  were  no  trustees  thereof, 
nor  was  there  any  property  comprised  therein  whereof  the 
defendant  could  give  or  order  possession.  And  the  defendant 
^ys  that  the  plaintiff,  at  the  time  of  the  making  of  the  said 
ttnlenture,  was  a  creditor  of  the  defendant,  to  wit,  for  the 
*WDi  of  50/.,  in  respect  of  the  causes  of  action  in  the 
"^claration  sued  on,  and  that  all  conditions,  matters,  things 
''^d  limes  have  been  performed,  occurred  and  elapsed, 
necessary  to  make  the  said  indenture  binding  on  the  plaintiff 

• 

iQ  Inspect  of  bis  said  debt,  and  to  release  and  discharge  the 
defendant  from  the  payment  of  any  greater  sum  than  the 
^^  of  6L  5s.9  being  the  said  composition  of  2s.  6d.  in  the 
P^nd  on  the  said  debt  so  due  from  the  defendant  to  the 
plaintiff  as  aforesaid.  Xnd  the  defendant  says,  that  before 
^^  said  10th   day  of  April,   1864,  he  was,  and  thence 
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Then  the  197th  section  says  that  the  debtor  and  creditors,        1864 

mud  parties  to  such  deed,  or  who  have  assented  thereto  or       "^^^ 

bound  thereby,  ''shall  respectively  have  the  bene6t  of  »• 

nd  be  liable  to  all  the  provisions  of  thb  Act,  in  the  same 

like  manner  as  if  the  debtor  had  been  adjudged  a  bank- 

rtjpL"    If  the  legislature  had  intended  that  the  deed  should 

be  pleadable  in  bar  of  an  action  they  would  have  said  so  in 

Cerms.     [^Chamuttf  B. — Where  creditors  mutually  agree  to 

accept  a  composition  that  operates  as  a  satisfaction,  because 

the  engagement  of  each  creditor  is  the  consideration  for  the 

other  foregoing  a  portion  of  his  debt.]    Tabor  v.  Edwards  (a) , 

in  which  the  question  arose  under  the  224th  section  of  the 

BankniptLaw  Consolidation  Act,  1849(12  &  13 Vict.  c.  106), 

is  an  authority  that  a  composition  deed  which  contains  no 

release  is  not  pleadable  in  bar.      [Pigott,  B. — Suppose  all 

the  creditors  had  executed  this  deed,  would  it  not  have  been 

pleadable  in  bar?]  It  would,  as  an  ordinary  composition  deed. 

But  this  deed  only  binds  non-assenting  creditors  ybr/Ae  ptir- 

posei  of  the  statute.    [Bramwett,  B. — That  argument  would  go 

this  extent,  that  even  if  the  deed  contained  a  release,  it 

<^tild  not  be  pleaded  in  bar  to  an  action  by  a  non-assenting 

creditor.]      In  Eyre  v.  Archer  {h)  the  Court  of  Common 

^Icas  held  that  a   trust  deed  in  the  form   prescribed  in 

^hedule  D.  of  the  Bankruptcy  Act,  1861,  was  not  pleadable 

'^  bar  to  an  action  by  a  creditor  who  had  assented  to  the 

J7.  Jamef,  contra. — This  deed  operates  as  a  release,  and 
^e  plea  is  good  by  way  of  accord  and  satisfaction.    In  consi- 
deration of  the  payment  of  the  composition  on  the  day  named, 
^^e  requisite  majority  of  creditors  agree  to  accept  it  in  dis- 
^rge  of  their  debts.     It  is  not  necessary  that  the  word 
**  release"  should  be  used ;  if  it  can  be  gathered  from  the  terms 

(a)  4  aB.,  K.  S.  1.  (&)  16  C.  B.,  N.  S.  638. 
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of  the  deed  that  the  parties  intended  the  debts  to  be  discharged, 

it  is  pleadable  in  bar.  A  formal  release  is  only  necessary  where 

^   V'  the  creditors  accept  the  deed  in  satisfaction  and  discharge 

Simpson.  ^  '  ^  " 

of  their  debts.    By  force  of  the  statute  non*assenting  credi- 
tors are  in  the  same  position  as  if  they  had  executed  the 
deed;  therefore  there  is  a  deed  by  which  all  the  creditors 
mutually  agree  to  accept  the  composition  in  consideration  of 
the  engagement  of  each  to  forego  a  part  of  his  debt.     That 
is  binding  at  common  law,  and  if  the  composition  money  is 
paid  or  tendered  on  the  day  appointed  for  payment,  the  debt 
is  discharged.     In  the  case  of  The  Jpstones  Park  Iron  Ore 
Company  y.  PaWneon  (a)  there  was  a  mere  accord  without 
satisfaction.     The  debtor  had  neither  paid  nor  tendered  the 
composition  money;    and  the  deed  contained  no  release 
binding  on  the  non-assenting  creditors,  nor  any  stipulation 
equivalent  to  one ;  but  only  an  agreement  by  the  assenting 
creditors  to  accept  the  composition  in  discharge  of  their 
respective  debts.     Again,  in  WelU  v.  Hacon  {b\  the  release 
was  confined  to  parties  to  the  deed.     In  Eyre  v.  Archer  (c) 
the  deed  was  a  deed  of  assignment  under  the  200th  section, 
and  it  contained  no  stipulation  which  could  operate  as  a 
release.     Suppose  there  had  been  an  express  release  in  this 
deed,  could  it  be  contended  that  non-assenting  creditors 
were  not  bound  by  it  ?     This  deed  operates  as  a  valid  com* 
position  deed  at  common  law :  Symans  v.  George  (d),  and 
the  composition  money  having  been  tendered  the  debt  is 
discharged. 

Hance,  in  reply. — This  is  not  a  valid  composition  deed 
at  common  law,  for  it  contains  no  covenant  to  pay  the  com- 
position money ;  and  there  are  no  means  by  which  non- 
assenting  creditors  can  enforce  its  payment.  To  operate  as 
a  discharge  of  the  debt  it  must  be  good  at  the  time  it  was 

(a)  2  n.  &  C.  828.  (c)  16  C.  B.,  N.  S.  688. 

(ft)  33  L.  J.  Q.  B.  204.  (d)  Ante,  p.  68. 
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executed,  bat  at  that  time  it  was  a  mere  accord  without 
satisfaction.  [Bramioelif  B. — We  must  assume  that  every 
thing  averred  in  the  plea  took  place  before  action  broughL] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered,  in  the  following' 
Term  (January  30),  by 

Channell,  B. — The  question  in  this  case  arises  upon  a 
demurrer  by  the  plaintiff  to  a  plea  setting  up  a  composition 
deed,  under  the  Bankruptcy  Act,  1861,  as  a  bar  to  an  action 
against  the  defendant  as  acceptor  of  a  bill  of  exchange.  It 
was  ai^ed  before  us  last  Term.  The  main  point  insisted 
on  the  part  of  the  plaintiff  was,  that  as  the  deed  contained 
no  release  it  could  not  be  pleaded  in  bar.  Two  cases  were 
cited  in  support  of  this  view,  viz.,  The  Ipstones  Park  Com' 
pany  v.  Pattinson  {a)  and  Eyre  v.  Archer  (i).  On  the  part 
of  the  defendant  it  was  urged  that  the  plea  was  good  as  in 
accord  and  satisfaction. 

The  plaintiff  did  not  execute  the  deed,  and  therefore  the 
first  question  for  our  determination  is,  whether  the  require- 
ments  of  the  192nd  and  following  sections  of  the  Bank- 
ruptcy  Act,  1861,  have  been  sufficiently  complied  with  to 
bind  the  minority  by  the  assent  of  the  majority  of  creditors 
in  number  and  value.  Compliance  with  such  requisites  as 
procuring  assents,  registration,  &c.,  is  sufficiently  alleged  in 
the  plea,  and  therefore  admitted  on  demurrer. 

The  case  of  Clapliam  v.  Atkinson^  in  error  (c),  has  decided 
that  it  is  no  valid  objection  that  the  deed  is  a  mere  compo- 
sition deed  containing  no  cessio  bonorum.  Another  objec- 
tion was  suggested  to  the  deed,  viz.,  that  it  contains  no 
covenant  by  the  debtor  to  pay  the  composition  mentioned  in 

(a)  2  H.  &  C.  82S.  (b)  16  C.  B.,  N.  S.  638. 

(c)  4  B.  &  S.  722. 

D  D  2 
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1864.        the  deedy  and  that  it  shews  no  means  bj  which  the  creditors 

^^'^      can  enforce  payment.     It  is  however  clear,  we  think,  that 

^   ^'  upon  actual  default  made  by  the  debtor  the  creditors  are 

Simpson.         "^    ^  ^  •*  ^ 

remitted  to  their  remedy  upon  their  original  debts;  and  it 
appears  to  us*  that  the  creditors  cannot  complain  of  any 
inequality  or  unreasonableness.  We  think,  therefore,  that 
this  is  such  a  deed  as  by  virtue  of  the  Bankruptcy  Act,  1861, 
the  plaintiff  is  bound  by  in  the  same  manner  as  if  he  had 
executed  it.  This  being  so,  the  question  before  us  is, 
whether  a  plea  is  a  good  one  which  alleges  that  the  credi- 
tors of  the  defendant  (the  plaintiff  being  one)  had  **  agreed 
to  accept  a  composition  of  2^.  6^.  in  the  pound  in  dischai^e 
of  their  respective  debts,  so  far  as  they  are  able  to  do  so, 
without  the  consent  or  permission  of  and  without  prejudice 
to  the  rights  or  claims  of  third  parties  or  sureties,  but  no 
further,"  and  then  alleges  a  tender  by  the  defendant  to  the 
plaintiff  of  the  amount  of  the  composition. 

We  think  such  a  plea  is  good,  and  that  our  judgment 
must  be  for  the  defendant.  It  has  been  held  that  the  agree- 
ment of  other  creditors  to  accept  the  composition  is  a 
sufiBcient  consideration  for  the  agreement  of  each  individual 
creditor  to  accept  a  smaller  sum  in  satisfaction  of  a  lai^r. 
There  is  therefore  here  a  good  accord,  and  then  arises  the 
question  as  to  the  effect  of  the  tender.  It  may  be  inferred 
from  Reay\.  White  {a)  that,  where  there  is  a  ^Wti^  accord 
to  receive  a  particular  composition  in  discharge  of  a  debt, 
a  tender  of  the  composition  agreed  upon  is  sufficient  to  make 
the  plea  good.  This  may  also  be  inferred  from  RosUng  v. 
Muggeridge  {b\  and  Norman  v.  Thompson  (c).  Cooper  v. 
Phillips  (d),  Hazard  v.  Mare  {e).  The  cases  cited  on  the 
part  of  the  plaintiff  are  distinguishable  from  the  present. 

(a)  1  C.  &  M.  74S.  {d)  1  C.  M.  &  R.  649. 

ih)  16  M.  k  W.  ISl.  (0  6  H.  &  N.  434. 

(c)  4  Exch.  755. 
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In  Ejrt  ▼.  Archer  the  deed  was  in  the  form  of  Schedule 

D*  to  the  Bankruptcy  Act^  1861,  and  was  therefore  a  mere 

aasigninent,  and  not  a  composition  deed.     In  the  deed  in 

Tht  IpiUmet   Park   Company  v.   Pattinson    there  was  an 

^igreeinent  by  the  creditors  to  accept  a  particular  composition 

88  well  as  an  assignment  by  the  debtor;  but  there  was  no 

allegation  of  tender.    The  question  argued  and  decided  was, 

whether  the  plea  was  good  as  a  statutable  release,  and  not 

whether  if  it  had  averred  a  tender  it  would  have  been  good. 

Vi^e  think  the  deed  in  this  case  good  under  the  Bankruptcy 

Act  to  bind  the  plaintiff  as  if  he  had  signed,  and  that  the 

plea  which  alleges  a  tender  shews  a  good  defence.     Our 

judgment  will  therefore  be  for  the  defendant 

Judgment  for  defendant* 
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Garbod 

9. 

Simpson. 
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AULBR  and  Others  v.  William  Nevill  and  William 

James  Nevill. 


ECLA RATION  on  bond,  conditioned  for  payment  by  a  deed  of 

^^  defendants,  or  one  of  them,  to  the  plaintiffs  of  5000L,  S^deTthe^* 

^^^h  interest,  by  instalments,  after  demand:  averment  of  oftheBank^™ 

inand. — Breach:  nonpayment.  l^l^^i^n\ 

Plea  by  the  defendant  William  NevilL— That  after  the  ^^^^^  ^ 

"  figamst  non- 

assenting 


^jL^^^diton,  because  there  are  joint  and  separate  creditors  and  joint  and  separate  estates,  and 
^^^  deed  places  both  classes  of  creditors  on  the  same  footing  as  regards  the  composition. 
^      JiH.  ayermient  in  a  plea  that  the  requisite  majoritjr  of  creditors,  and  *'  each  of  them/' 
^^«cQted  the  deed  is  a  sufficient  averment  that  it  Tvas  executed  by  both  joint  and  separate 

^^^ditors. 
^^^  A  eoTenant  in  a  composition  deed  not  to  sue  the  debtor  for  a  limited  time  is  not  unreason- 
^le,  neither  is  a  power  to  revoke  a  letter  of  licence. 

A  simple  covenant  not  to  sue  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  ;  but 

^^  covenant  not  to  sue  for  a  limited  time  and  that  the  deed  may  be  pleaded  in  bar  and  dis- 

^Harge  of  aoj  action  brought  within  that  time,  may  be  pleaded  in  bar  of  an  action  by  a  non- 

^••enting  creditor. 

^^The  iSSdayit  required  by  the  5th  condition  of  the  192nd  section  need  not  distingniiih 

^^^tween  the  joint  and  separate  debts. 
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making  by  him  of  the  bond  in  declaration  mentioned,  and 
after  the  making  by  the  plaintifis  of  )he  demand  therein 
mentioned,  and  after  the  passing  of  the  Bankraptcy  Act, 
1861,  a  deed  was  made  and  entered  into  in  the  words  and 
figures  following,  that  is  to  say : — This  indenture,  made  the 
20th  June,  1864,  between  William  Nevill  and  William 
James  Nevill,  both  of,  &c.,  manufacturers  of  hosiery  and 
merchants  and  copartners,  of  the  first  part,  Edward  White, 
of,  &c.,  Daniel  Asser,  of,  &c.,  and  Henry  Blackburn,  of, 
&c.,  who,  or  whose  respective  partnership  firms,  are  credi- 
tors of  the  said  William  Nevill  and  William  James  Nevill, 
as  such  copartners  as  aforesaid,  of  the  second  part,  and 
the  several  persons,  companies  and  partnership  firms,  in- 
cluding the  parties  hereto  of  the  second  part,  who  are 
creditors  of  the  said  William  Nevill  and  William  James 
Nevill,  or  of  one  of  them,  whether  executing  by  themselves 
or  their  respective  attomies,  partners  or  agents,  or  assenting 
to  these  presents,  being  an  instrument  intended  to  take 
effect  under  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  or  bound  thereby  in  consequence  of  the  same  being 
executed  or  assented  to  or  approved  of  in  writing  by  a 
majority  in  number  representing  three-fourths  in  value  of 
the  joint  and  separate  creditors  of  the  said  William  Nevill 
and  William  James  Nevill  whose  debts  respectively  amount 
to  10/.  or  upwards,  of  the  third  part :  Whereas  the  said 
William  Nevill  and  William  James  Nevill  have,  since  the 
2nd  day  of  June,  1863,  carried  on,  &c,  the  said  trades 
or  businesses  of  manufacturers  of  hosiery  and  merchants 
in  copartnership  together,  under  the  firm  of  T.  B.  and 
W.  Nevill  &  Co.  And  whereas  the  said  William  Nevill 
and  William  James  Nevill  are  indebted  jointly  as  co- 
partners as  aforesaid,  or  severally,  to  the  several  persons 
whose  names,  or  the  names  of  whose  firms,  are  men- 
tioned in  the    schedule  hereunder   written    in    the    sums 
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set  opposite  to  such  names  respectively  in  the  same  schc-        1864. 
dule.     And  whereas  the  said  William  Nevill  and  William       ^tT^*"*^ 

Walker 

•Tames  Nevill,  (hereinafter  occasionally  referred  to  as  *'  the  v- 


debtors")  being  unable  to  pay  in  full  the  amount  of  the 
several  debts  due  and  owing  from  them  respectively,  have 
proposed  to  their  said  creditors,  with  a  view  of  avoiding 
litigation,  and  of  effecting   a  speedy  distribution  of  the 
assets  of  the  said  debtors  amongst  their  creditors,  to  pay 
to  their  said  creditors  at  once  a  dividend  of  10^.  in  the 
pound  on  the  amount  of  their  said  respective  debts,  and 
further  dividends  amounting  to  at  least  5s.  in  the  pound 
on  the  amount  of  the  same  respective  debts  before  the  20th 
clay  of  November  now  next  ensuing,  and  further  dividends 
making  together  with  the  said  previous  dividend  an  aggre- 
S^te  dividend  of  18^.  in  the  pound  on  the  amounts  of  the  said 
respective  debts  before  the  20th  day  of  May,  1865,  and 
that,  on  such  payments,  amounting  together  to  18^.  in  the 
I>ound,  having  been  made,  the  said  debtors  should  be  re- 
leased and  discharged  from  the  remaining  part  of  such 
^obts,  and  that,  in  the  meantime,  the  said  debtors  should 
b  ^ve  a  letter  of  licence  from  their  said  creditors ;  and  they, 
^1^6  said  creditors,  have  assented  and  agreed  to  such  pro* 
i\  on  condition  that  the  said  debtors  should  collect  their 
and  wind  up  their  estate  under  the  inspection  and 
^^^bjcct  to  the  direction  of  a  committee  consisting  of  the 
S-^^rties  hereto  of  the  second  part,  or  the  survivors  or  sur- 
^''^^or  of  them.     And  whereas  there  is  a  sum  of  money 
^^^^longing  to  the  said  debtors  now  deposited  in  the  bank 
^^f  Messrs.  Barclay  and  Company  which  is  sufficient  for 
^lie  payment  of  the  said  dividend  of  10^.  in  the  pound  on 
tbe  respective  amounts  of  all  the  debts  owing  from  them  as 
foresaid,  and  is  now  available  and  is  appropriated  for  that 
purpose,  and  the  said  debtors  have  other  assets  the  realiza- 
tion and  collection  of  which  will,  it  is  estimated,  furnish 
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1864.  ^^c  means  of  paying  such  further  dividend  or  dividenda  as, 
together  with  said  first  dividend,  will  make  up  the  said 
composition  of  IBs.  in  the  pound  on  the  respective  amounts 
of  the  said  debts,  and  the  proceeds  of  which  realization  and 
collection  are  accordingly  intended  to  be  appropriated  and 
applied  for  the  purpose  of  such  payment:  Now  this 
indenture  witnesseth  that  the  said  William  Nevill  and 
William  James  Nevill  do  hereby  for  themselves  jointly,  their 
heirs,  executors  and  administrators,  and  each  of  them 
doth  hereby  for  himself  severally,  his  heirs,  executors  and 
administrators,  covenant  with  each  of  the  said  creditors, 
parties  hereto,  his  executors  and  administrators,  in  manner 
following,  that  is  to  say,  that  they,  the  said  William  Nevill 
and  William  James  Nevill,  or  one  of  them,  their  or  one  of 
their  heirs,  executors  or  administrators,  will  pay  or  cause 
to  be  paid  out  of  the  said  sum  or  fund  now  available  or 
appropriated  for  that  purpose  unto  the  said  creditors  respec- 
tively,  or  their  respective  executors  or  administrators,  on 
demand  made  as  to  each  debt  by  the  creditor  or  creditors 
to  whom  it  is  owing,  his  or  their  executors  or  administrators, 
IO5.  in  the  pound  on  the  amounts  of  the  said  respective 
debts  due  and  owing  to  the  said  creditors  respectively. 
And  also  shall  and  will,  before  the  20th  day  of  November 
now  next  ensuing,  pay  or  cause  to  be  paid  unto  the  said 
creditors  respectively,  or  their  respective  executors  or  admi- 
nistrators, pari  passu,  and  without  any  preference  or  priority 
at  one  time,  or  from  time  to  time  according  to  the  assets 
in  hand,  such  sum  or  sums  as  will  make  up  a  further  divi- 
dend of  at  least  5s.  in  the  pound  on  the  amounts  of  the 
respective  debts  due  and  owing  from  them  the  said  debtors 
to  the  said  creditors,  and  also  shall  and  will,  before  the  20th 
day  of  May,  1865,  pay  or  cause  to  be  paid  unto  the  said 
creditors  respectively,  or  their  respective  executors  or  admi- 
nistrators, pari  passu,  and  without  any  preference  or  priority. 


M  €Mie  tOK  or  frooi  time  to  time  »  afereaud,  audi  som        ISGk 

or  mans  of  mooej  as  wiD  nuke  op  a  finther  diiideDd  of 

3<»  in  the  poond  od  tbe  amount  of  soA  debts,  which  afiaie* 

wd  ffidends  wiD,  togftlier,  amoont  to  the  said  aggregate 

di^dend  or  composition   of  ISs.   in    the  pound  on  the 

tmooDts  of  tbe  said  respective  debts.     And  abo  that  they 

die   ssid  William  Nerill  and  William  James   Xevill,  and 

their  re^^ectire  ezecotois  or  administrators,  shall  and  will, 

in  the  meantime,  until  the  said  composition  of  \Ss.  in  the 

pound  riiall  hare  been  paid  on  all  the  debts  due  and  owing 

froan  them  the  said  debtors  as  aforesaid,  manage  and  wind 

Dp  the  said  partnership  trades  or  businesses  and  concerns  of 

^en  the  said  debtors,  and  realize  and  collect  their  stock, 

credits  and  assets  under  the  inspection  and  subject  to  the 

c^Kitrd  and  direction,  from  time  to  time,  of  the  said  com- 

t^ictee,  consisting  of  the  parties  hereto  of  the  second  part, 

o»*     the  sunrivors  or  survivor  of  them. — (The  only  other 

c^'^enants  material  to  the  present  questions  are   tbe  fol- 

lo'^ing): — ^And  this  indenture  further  witnesseth  that,  in  licenc* 

^^^■^ideration  of  the  premises,  they  the  said  several  cre- 

"*^«I8,  parties  hereto,  do  and  every  of  them  doth  hereby 

E^'V'e  and  grant  unto  the  said  William  Nevill  and  William 

r  , 

"^anes  Nevill,  and  each  of  them,  full,  free,  and  perfect 

^^^nce  and  liberty  to  come  and  go,   pass,   and  repass, 

^*^m  place  to  place  within  the  United  Kingdom  of  Great 

^*^tain  and  Ireland,  when,  where,  and  as  their  or  either  of 

^eir  businesses  or  occasions  shall  serve  or  require,  until  the 

^^d  20th  day  of  May,  1865,  without  being  sued,  molested, 

^^Tested,  charged,  or  troubled  in  their,  or  either  of  their 

l^rsons,  or  otherwise,  for  or  concerning  or  on  account  of 

^iiy'debt,  sum,  or  sums  of  money,  or  other  matter  or  thing 

'Whatsoever,  whereby  or  wherewith  they,  or  either  of  them 

^le,  or  is,  or  may  be,  in  anywise  charged,  or  chargeable,  or 

indebted  to  them,  the  said  several  creditors,  or  any  of  them, 
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1864. 


Walker 

V. 

Neyill. 


Covenant  not 
to  sue. 


or  their  or  any  of  their  heirs,  executors,  or  admiDistrators, 
partners  or  partner.  And  each  of  them  the  said  several 
creditors,  parties  hereto,  so  far  as  relates  to  the  acts  and 
deeds  of  himself,  his  heirs,  executors  and  administrators, 
doth  hereby  for  himself,  his  heirs,  executors  and  adminis* 
trators,  covenant  with  the  said  William  Nevill  and  William 
James  Nevill^  and  each  of  them,  their  and  each  of  theii 
heirs,  executors  and  administrators,  that  they  the  said 
several  creditors  respectively,  or  their  respective  executon 
or  administrators,  or  any  other  person  or  persons  whom- 
soever, by^  with,  or  through  their  or  any  of  their  order 
consent,  or  discretion,  privity,  or  contrivance  shall  not,  noi 
will  at  any  time  hereafter  before  the  said  20th  day  of  May 
1865,  sue,  arrest,  attach,  extend,  molest,  implead,  or  trouble 
the  said  William  Nevill  and  William  James  Nevill,  oi 
either  of  them,  their  or  either  of  their  heirs,  executors 
or  administrators,  or  their  or  either  of  their  bodies,  goods 
or  estates,  for  or  on  account  of  any  debts,  dues,  or  sums  o 
money  which  they  or  either  of  them  now  owe  or  owes  t( 
the  said  creditors  respectively,  or  their  respective  partners 
either  solely  by  themselves  or  himself,  or  jointly  with  oi 
for  any  other  person  or  persons  whomsoever,  by  bond,  bill 
or  covenant,  simple  contract,  or  otherwise  howsoever,  for 
or  on  account  of  any  other  cause,  matter,  or  thing  what 
soever,  or  wherewith  they  the  said  debtors  or  either  of  then 
now  are  or  is,  or  shall  or  may  be  charged  or  chargeable 
and  that  these  presents  shall  and  may  bepkaded  and  alhnoet 
in  any  Court  of  Law  or  Equity  as  a  bar  and  in  discharg 
of  all  and  every  action  or  actions,  suit,  or  suits,  or  othe 
proceedings,  judgments  and  executions,  which  shall  or  roa; 
be  brought,  commenced  and  prosecuted,  or  taken  agains 
them  the  said  William  Nevill  and  William  James  Nevill,  o 
either  of  them,  their  or  either  of  their  heirs,  executors,  oi 
administrators,  or  their  or  either  of  their  goods  or  estates 
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by  the  said  several  creditors  or  any  of  them,  their,  or  any 
of  their  executors  or  administrators,  or  any  other  person       walker 
or  persons  whomsoever,  by,  through,  or  with  their,  or  any  •• 

of  their  acts,  means,  privity,  order,  consent,  or  procurement 
contrary  to  the  true  intent  and  meaning  of  these  presents. 
And  further,  that  if  and  when  the  said  composition  of  IBs*  Release, 
in  the  pound  shall   be   duly   paid    to  the  said  creditors 
respectively,  then   the   said  William   Nevill  and   William 
James    Nevill  respectively,   and    their    respective    heirs, 
executors  and   administrators,   estates    and  effects,   shall 
stand  and  be  for  ever  acquitted,  released  and  discharged 
of  and  from  all  the  several  debts  and  liabilities  now  owing 
from   or  incurred  by  them,  the  said  William  Nevill  and 
William  James  Nevill,  or  either  of  them,   and  the  said 
creditors  respectively,   and   all   claims    and    demands  in 
i^pect  and  on  account  thereof,  and  these  presents  shall  be 
pleaded  as  such  release  accordingly,  but  so  far  only  and  to 
Such  extent  as  may  be  without  prejudice  to  any  mortgage, 
lien,  or  other  security,  which  any  of  the  said  creditors  now 
Iiold,  or  are  entitled  to  for  their  said  respective  debts,  or  any 
part  thereof  respectively,  or  to  their  right  to  enforce  or  avail 
themselves  respectively  of  such  security,  and  without  pre- 
judice to  rights  and  remedies  against  parties  other  than  the 
^iud  debtors  liable  to  the  said  creditors  respectively,  or  any 
^f  them:    Provided  always,  and  it  is   hereby  agreed  and  Power  to  re- 
declared  that  if  the  said  William  Nevill  and  William  James 
^evill,  or  either  of  them,  shall  have,  in  the  opinion  of  the 
^^id  committee,  or  the  survivors  or  survivor  of  them,  wilfully 
^ade  de&ult  in  the  observance  or  performance  of  any  of 
^he  covenants  or  agreements  hereinbefore  on  their  behalf 
^ntained,  or  if  the  said^committee,  or  the  survivors  or  sur- 
vivor of  them,  shall  deem  it  advisable  with  reference  to  the 
general  interests  of  the  creditors  so  to  do,  in  consequence 
of  any  proceedings  being  adopted  adversely  to   the  said 
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debtors,  or  either  of  thetDi  or  to  the  present  arrangemer 
it  shall  be  lawful  for  the  said  committee,  or  the  sarvivo 
or  survivor  of  them,  at  any  time  before  the  payment  • 
the  said  composition,  by  writing  under  their  or  his  han< 
or  hand,  to  revoke  the  letters  of  licence  hereinbefore  coi 
tained ;  and  also  if  such  committee,  or  the  survivors  < 
survivor  of  them,  shall  think  proper  so  to  do,  to  adopt  < 
oppose  any  proceedings  against  the  said  debtors,  or  eltb 
of  them^  in  the  Court  of  Bankruptcy  or  elsewhere,  wil 
the  view  of  obtaining  or  contesting  any  adjudication  • 
bankruptcy  against  the  said  debtors,  or  either  of  then 
or  for  any  other  purpose  which  the  said  committee,  < 
the  survivors  or  survivor  of  them,  may  deem  to  be  f< 
the  benefit  or  protection  of  the  said  creditors. — Averment 
lliat  the  said  William  Nevill  and'  William  James  Nevil 
in  the  said  indenture  mentioned,  were  and  are  the  d< 
fendants  herein,  and  that  at  the  time  of  the  executic 
of  the  said  deed  by  the  defendants  as  hereinafter  mentione 
and  at  the  date  of  the  said  deed,  the  plaintifis  were  ar 
thence  have  been  and  now  are  creditors  of  the  said  d 
fendants,  within  the  true  intent  and  meaning  of  the  sa! 
indenture,  in  respect  of  the  causes  of  action  in  the  declar 
tion  mentioned,  and  that  before  the  commencement  of  th 
suit  the  defendants  duly  executed  the  said  indenture,  ai 
that  their  said  execution  thereof  was  and  is  duly  attested  t 
an  attorney  and  solicitor,  and  thai  the  parties  to  the  sai 
indenture  of  the  second  part  duly  executed  the  said  dee 
and  that  a  majority  in  number  representing  three-fourtht  \ 
value  of  tlie  said  creditors  of  the  defendants,  and  each  i 
^hem  whose  debts  respectively  amounted  to  10/.  and  u[ 
wards,  executed  the  said  indentuf^,  or  in  writing  assents 
thereto  or  approved  thereof,  and  that  within  twenty-eigl 
days  from  the  day  of  the  execution  of  the  said  indenture  I 
the  defendants,  the  same  was  produced  and  left,  havin 
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been,  and  the  same  was  before  registration,  duly  stamped        1864^. 

with  and  bore  such  ad  valorem  stamp  duties  as  in  and  by 

the   said  Act  were  and  are  in  that  behalf  required,  at  the 

office  of  the  Chief  Registrar  in  the  said  Act  in  that  behalf 

mentioned,  for  the  purpose  of  being  and  the  same  was 

wit  fain  the  aaid  twenty-eight  days  duly  registered  according 

to  tbe  said  Act,  and  that  together  with  the  said  indenture 

there  was  delivered  to  such  Registrar  an  affidavit  by  the 

defendants  that  such  a  majority  as  aforesaid  had  executed 

or  in  writing  assented  to  or  approved  of  the  said  indenture 

as  aforesaid,  and  which  affidavit  also  stated  the  amount  or 

value  of  the  property  and    credits  of  the  defendants    and 

tacA  of  them  as  and  being  such  debtors  comprised  in  the 

said  deed,  and  to  be  distributed  thereunder,  of  which  said 

deed  and  of  the  said  execution  thereof  the  plaintiflis  at  the 

time  of  the  commencement  of  this  suit  had  full  notice  and 

knowledge ;  and  that  the  plaintiffs  as  and  being  such  creditors 

^    aforesaid,  afterwards,   contrary  to  the   said   covenants, 

licenses,  liberty,  and  letters  of  license  in  the  said  indenture 

"mentioned,  and  without  the  said  letters  of  license  having 

l^^en  at  all  revoked,  sued  and  impleaded  the  defendants  by 

oHxiging  this  action  and  declaring  and  proceeding  herein  on 

^>^d  on  account  of  the  causes  of  action  in  the  declaration 

Mentioned,  the  same  being  and  consisting  of  certain  debts, 

^^€»  and  sums  of  money,  which  the  defendants  at  the  date 

^^<1  at  the  time  of  the  said  execution  of  the  said  indenture 

^y  the  defendants  and  the  parties  hereto  of  the  second  part, 

^^^  by  the  said  majority  in  number  representing  three- 

^^urths  in  value  of  the  said  creditors  as  aforesaid,  owed  to 

^^  plaintiffs  by  and  under  the  bond  in  the  declaration 

^cnUoned    And  the  defendant  William  Nevill  further  says 

^hat  the  defendants  and  each  of  them  have  and  has,  since 

^heir  said  execution   of  the  said   indenture,  always  been 

'^dy  and  willing  to  do  and  have  done,  and  the  said  com- 
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1864.  mittec  in  the  said  indenture  mentioned  and  the  said  credi- 
tors have  respectively  done^  and  everything  has  happened 
necessary  to  make  the  said  indenture,  and  each  and  every 
of  the  provisions  thereof,  valid  under  the  said  Act,  and  as 
binding  upon  the  plaintiffs  as  if  they  had  been  parties  thereto 
and  had  duly  executed  the  same. 

Fifth  replication. — That  at  the  time  of  the  execution  of 
the  said  indenture  by  the  defendants,  they  were  and 
still  are  jointly,  and  each  of  them  was  and  still  is  severally, 
indebted  to  the  plaintiffs  in  the  amount  for  which  this 
action  is  brought,  and  that  amongst  the  creditors  parties 
to  the  said  indenture  of  the  third  part,  there  are  other 
joint  creditors  of  the  defendants  whose  debts  respectively 
amount  to  10/.  and  upwards,  and  also  other  separate 
creditors  of  each  of  the  defendants  whose  debts  respect* 
ivcly  amount  to  10/.  and  upwards,  and  that  the  de- 
fendants, at  the  time  of  their  said  execution  of  the  said 
indenture,  were  possessed  of  joint  property  and  estate, 
and  each  of  them  were  possessed  of  separate  property  and. 
estate. 

Sixth  replication. — That  amongst  the  creditors  parties  to^ 
the  said  indenture  of  the  third  part,  there  arc  joint  creditors 
of  the  defendants  whose  debts  respectively  amount  to  lOL 
and  upwards,  and  also  separate  creditors  of  each  of  the- 
defendants  whose  debts  respectively  amount  to  10/.  and. 
upwards,  and  that  together  with  the  said  indenture  there 
was  not  delivered  to  the  Chief  Registrar  a  full  account  of 
the  debts  of  the  defendants  which  respectively  amounted  U> 
lOL  and  upwards,  distinguishing  the  pai'tnership  debts  of 
the  defendants  from  the  separate  debts  of  each  of  them^ 
as  required  by  the  General  Order  in  Bankruptcy  of  the 
22nd  of  May,  1862. 

Demurrer  to  plea,  and  joinder  therein. 

Demurrer  to  replications  respectively,  and  joinder  therein* 
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Butt  {W,  Paterson  with  him)  argued  for  the  p]aintiS8(a). 

—The  deed  is  void  on  several  grounds.     First,  it  appears       ^ 

that  there  are  joint  and  separate  creditors  and  also  joint  •- 

,  Net  ILL. 

aod  separate  estates  of  the  debtors,  and  as  regards  the  com- 

poeition  the  deed  places  the  joint  and  separate  creditors  on 
the  same  footing.     That  is  contrary  to  the  provisions  of  the 
bankrupt  law.     By  the  140th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  if  one  or 
More  partners  of  a  firm  be   adjudged   bankrupt,   a  joint 
creditor  may  prove  his  debt  for  the  purpose  of  voting  in 
the  choice  of  assignees  and  being  heard   against  the  allow- 
ance of  the  bankrupt's  certificate,  but  he  "  shall  not  receive 
anj  dividend  out  of  the  separate  estate  of  the   bankrupt 
until  all  the  separate  creditors  shall  have  received   the  full 
amount  of  their  respective  debts."     The  proof  of  debts 
^here  there  are  separate  creditors  and  joint  and  separate 
^tes  is   provided   for  by    the  54th    of  the  Rules  and 
Orders  made  in  pursuance  of  the  Bankrupt  Law  Consoli- 
Nation  Act,  1849  (b).     By  the  177th  section  of  the  Bank- 
fuptcy  Act,  1861  (24  &  25  Vict.  c.  154),  dividends  of  the 
Joint  and  separate  estates  are  to  be  declared  at  the  same  sitting, 

(o)  In  Hilaxy     Term,    1865  faction  of  tlie  debts  of  the  sepa- 

(Jwuarj  23).    Before   Pollock^  rate  creditors.   And  in  case  there 

^»  B.,  Afartin^  B  ,  Charmell^  B.,  shall  be  an  overplus  of  the  sepa- 

*^  ^gotLt  B.  rate  estate,  such  overplus  shall 

W  **  LIV.  That  any  separate  be  carried  to  the  account  of  the 

^itorof  any  bankruj.t  shall  be  joint  estate.    And  in  case  there 

•t  nherlj  to  prove  his  debt  under  shall  be  an  overplus  of  the  joint 

^7  idjudication  of  bankruptcy  estate  such  overplus  shall  be  car- 

f^    against    such     bankrupt  ried  to  the  account  of  the  sepa- 

jomtly  with  any  other  person  or  rate  estates  of  each  bankrupt  in 

l^l'ons.    And  under  every  such  proportion  to  the  right  and  in- 

*Hi^icatioa    distinct     accounts  terest  of  each  bankrupt  in  the 

^^  be  kept  of  the  joint  estate  joint  est&te.    And  that  the  cost 

^  also  of  the  separate  estate  or  of  taking  such  accounts  be  paid 

^^  of  each    bankrupt,    and  out    of  the  joint    and    separate 

^  separate  estate  shall  be  ap-  estates  respectively  as  the  Court 

^"^  in  the  first  place  in  satis-  shall  direct." 
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1864.        ^"^  ^^^  ^^^^^  ^^  ^'^^  sitting  are  to  be  apportioned  by  the  assig- 
nee between  the  joint  and  separate  estates.  The  1 97  th  section 
provides  that  after  the  registration  of  *'  every  such  deed," 
the  debtor,  creditors  and  parties  to  the  deed,  or  who  have 
assented  to  or  are  bound  thereby,  '*  shall   in   all  matters 
relating  to  the  estate  and  effects  of  such  debtor,  be  subject 
to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 
respectively  have   the  benefit  of  and  be  liable  to  all  the 
provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  the  creditors 
had  proved,  and  the  trustees  had  been  appointed  creditors* 
assignees  under  such  bankruptcy,"  &c.,  '*  and  the  creditors 
under  the  same  shall,  as  between  themselves  respectively 
and  the  debtor,''  &c.,  **  have  the  same  powers,  rights,  and. 
remedies,  with  respect  to  the  debtor,  his  estate  and  effects,** 
&r.,  as  may  be  used  or  exercised  by  assignees  or  creditors 
with  respect  to  the  bankrupt,  or  his  acts^  estate,  and  effects 
in  bankruptcy."    In  bankruptcy  distinct  dividends  must  b^ 
declared,  and  the  joint  creditors  paid  out  of  the  joint  estate^ 
and  the  separate  creditors  out  of  the  separate  estate.  Other- 
wise, suppose  there  were  eight  creditors  for  1000/.  each^ 
six  joint  and  two  separate  creditors,  and  the  separate  estates 
was  sufficient  to  pay  a  large  dividend,  but  the  joint  estate 
was  very  small,  a  majority  of  three-fourths  in  number  andl 
value  of  the  joint  creditors  might  bind  the  separate  credi- 
tors by  accepting  a  small  composition,  and  so  deprive  them 
of  a  considerable  separate  estate*     [Martin,  B. — The  statute 
enables  a  debtor  to  compound  with  his  creditors,  but  makes 
no  distinction  with  respect  to  joint  and  separate  creditors^ 
Pollock,  C.  B. — In  all  the  cases  in  which  composition  deeds 
have   been  held  valid,  where  partners  were  the  debtorvs 
there  must  have  been  joint  and  separate  creditors  and  join^ 
and  separate  estates.]     Where  two  or  more  partners  enteJ 
into  a  composition  with  their  creditors,  it  is  not  binding  oK3 
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oon  aveDtiDg  creditors,  unless  there  b  the  requbite  majority 
in  namber  and  value  of  each  class.  In  Leonardo.  Sheard  (a) 
I  oompositbn  deed  was  held  invalid  because  it  was  made 
between  the  debtors  and  their  joint  creditors  only,  and 
directed  the  distribution  of  the  debtor*s  joint  and  separate 
Mets  amongst  such  creditors  only.     Thb  plea  avers  **  that 
t  mtjority  in  number  representing  three-fourths  in  value 
of  the  §aid  creditors,^  not  the  joint  and  separate  creditors, 
executed  the  deed.     Thb  objection  was  raised  in  Ex  parte 
Miimm  {b),  and  Lord  fFestbury,  C,  did  not  decide  that 
it  was  untenable,  but  held  the  deed  binding  on  joint  credi- 
^  ton  because  it  did  not  appear  that  there  was  any  joint 
^ate.    It  makes  no  difference  that  this  is  not  a  deed  of 
aasignment ;  it  puts  it  in  the  power  of  one  class  of  creditors 
to  deprive  the   other  class  of  dividends. — Secondly,   the 

tenant  not  to  sue  is  unreasonable ;   and  also  the  provbo 

• 

^  the  deed  relating  to  the  revocation  of  the  letters  of 
hcence  by  the  committee  of  inspection,  and  therefore  the 
deed  is  not  binding  on  non-assenting  creditors. — Thirdly, 
the  covenant  not  to  sue  for  a  limited  time  b  not  pleadable 
''^  bar  of  the  action :  BuUen  and  Leake's  Plead.,  p.  326, 
^^  {a\  2  Wms.  Saund.  150  a,  Thimbleby  v.  Barron  (c). 
'^ere  b  no  present  release  of  the  debtor,  but  merely  a  cove- 
'^nt  to  release  when  the  composition  of  IBs.  in  the  pound 
'^ll  be  paid.  Although  the  covenant  not  to  sue  provides  that 
^^  deed  may  be  pleaded  in  bar  of  any  action,  yet  as  it  is  a 

^venant  not  to  sne  for  a  limited  time  only,  that  provision 

• 

^  inoperative  (</).  Assuming  that  the  plaintiff  is  in  the 
'^nie  position  as  if  he  had  executed  the  deed,  the  covenant 
^  Do  bar  to  the  action. — Fourthly,  the  plea  does  not  aver 
^at  there  was  delivered  to  the  Chief  Registrar  an  affidavit 
bating  the  amount  in  value  of  the  property  and  credits  of 

(a)  1  £.  /b  £.  667.  (c)  3  M.  &  W.  210. 

{h)  38  L.  J.  Bank.  17.  (d)  Sed  vide  11  C.  B.  204. 

^QL.  in. — H.  &  C.  E   B  EXCH. 
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1864.  the  debtor  comprised  in  such  deetl,"  as  required  by  the 
fifth  condition  of  the  192nd  section,  llie  averment  in  the 
plea  is  *'  comprised  in  the  deed,  and  to  be  distributed  there* 
under,^  It  may  be  that  only  a  portion  of  the  debtor's  pro- 
perty was  to  be  distributed  under  the  deed,  and  that  be 
kept  a  considerable  amount  for  himself.  [Martin^  B. — By 
the  19«5th  section  stamp  duty  is  imposed  on  the  ''value  of 
the  estate  or  effects  comprised  in,  or  to  be  collected  or 
distributed  under  such  deed."] — Fifthly,  it  appears  by  the 
sixth  replication  that  the  affidavit  delivered  to  the  Registrai 
did  not  distinguish  the  joint  from  the  separate  debts. 

Mellish,  contra.  —  First,    the   deed    is   not   inoperativ 
against   non-assenting  creditors,   because   there   are  joiir* 
and   separate    creditors   and   joint  and  separate   estate 
and   both   classes  of  creditors    are   placed    on    the   saiir~ 
footing    with    respect    to    the    composition.      The    197HI 
section  applies  to  deeds  of  assignment  or  inspection  b^ 
not   to  deeds   of  composition.     Where  a  debtor   assign 
all  his  property  for  distribution  amongst  all  his  creditor 
the  estate  must  be  administered  as  in   bankruptcy.     B 
under  a  composition  deed  it  is  not  necessary  that  th 
should  be  any  assets  of  the  debtor  to  be  distributed, 
third  person   may  covenant  to  pay  the  composition,  a 
the   creditors  may  thereby  obtain  a  larger  dividend  th 
they   could  realise   from   the  bankrupt's  estate.       Wh 
there  are  partners,  there  must  always  be  joint  and  sepa 
debts.     [^Martin,  B. — The  statute  enables  a  debtor  to  ma 
a  bargain  with  his  creditors,  and  says  that,  if  certain  reqi 
sites  are  observed,  creditors  not  parties  to  it  shall  be  bou' 
by  it.]      The  words  of  the  first  condition  of  the  192- 
section  of  the   Bankruptcy   Act,    1861,    *'a  majority 
number  representing  three-fourths  in  value  qfthecredit* 
of  such  debtor,^'  mean  "  of  all  the  creditors  both  joint 
separate."     A  composition  deed  under  the  192nd  secti^ 


Walkcr 

V. 

Nkyill. 
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tniist  include  both  joint  and  separate  creditors :   Clapham       1864. 
V.  Atkinson  (a).     The  plea  avers  that  the  requisite  majority 
of  the  creditors,  "  and  each  ofthem^'  executed  or  in  writing 
assented  to  the  deed,  which  includes  both  joint  and  sepa- 
rate creditors.     The  facts  do  not  shew  any  injustice  done 
to  either  class  of  creditors.     If  the  fifth  replication  had 
stated  that  there  were  joint  assets  sufficient  to  pay  20s.  in 
the  pound,  and  that  the  joint  creditors  were  deprived  of 
them^  it  might  have  been  difierent,  but  it  merely  states  that 
there  were  joint  and  separate  creditors  and  joint  and  separate 
estates.    In  bankruptcy  a  joint  and  separate  creditor  may 
elect  whether  he   will    prove   against  the  joint  or  sepa- 
rate estate,  but  he  cannot  prove  against  both ;   and  when 
he  has  made  his  election,   he  is  not  entitled  to  a  divi- 
dend from  the  other  estate  unless  all  the  creditors  under 
it   are  paid  20i.  in  the  pound.      Leonard  v.    S/teard  {b) 
Was  the  case  of  a  deed   of  assignment  under  the  228th 
section  of  the  Bankrupt  Law    Consolidation  Act,  1849, 
which   provides  that  ^'joint  and  separate  assets  shall  be 
distributed  in  like  manner  as  in  bankruptcy."     It  cannot 
he  inferred  from  the  observations  of  Lord  fVestbury,  C, 
>n  Ex  parte  Cochbumf  what  his  decision  would  have  been 
if  there  had  been  joint  as  well  as  separate  creditors. — 
^condly,  the  covenant  not  to  sue,  and  the  power  to  revoke 
^<^e  licence,  are  not  unreasonable. — Thirdly,  it  is  conceded 
^^Uit  a  simple  covenant  not  to  sue  for  a  limited  time  is  not 
pleadable  in  bar  of  an  action ;  but  where,  as  in  this  case, 
^he   covenant  goes  on   to  provide  that  if  an   action   be 
^tight  the  deed  may  be  pleaded  in  bar,  that  operates  as 
^   release.      [Martiny  B.,  referred  to   Ford  v.  Beech  {cy] 
Gibbons  v.  Fouillon{d)  is  an  express  authority  that  this  cove* 
^^aot  operates  as  a  defeazance  pleadable  in  bar  of  the  action. 

(a)  4  B.  &  S.  722.  730.  (c)  11  Q.  B.  852. 

(6)  1  £.  &  E.  667.  \d)  8  C.  B.  483. 
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1864.       Tliere  was  a  similar  coveDant  id  Siriek  ▼•  De  Matia9{a}9 

where  the  deed  was'held  valid.     And  in  KeytM  ▼•  Elkins  (&)  ^ 
the  Court  of  Qoeen's  Bench  held  that  soch  a  covenant  wj 
pleadable  in  bar  of  an  action  by  a  non-assenting  creditor. 


Fourthly,  the  plea  shews  that  the  fifth  condition  of  th 
192nd   section  of  the   Bankruptcy   Act,   1861^   has  bee 
complied  with.     The  averment  in  the  plea  does  not  meai 
that  the  aflSdavit  stated  the  amount  in  value  of  so  moctV-^b 
property  comprised  in  the  deed  as  is  to  be  distributed,  bo 
that  the  affidavit  stated  the  amount  in  value  of  all  the 
perty  comprised  in  the  deed  and  of  all  that  was  to  be  di 
tributed.     The  19oth  section  imposes  a  stamp  not  only  o*" 
the  value  of  the  estate  comprised  in  the  deed,  but  also 
that  to  be  *^  collected  or  distributed''  under  it       [Py^aitj 
— The  5th  condition  seems  only  to  contemplate  a  deed 
assignment  of  the  debtor's  property,  and  not  a  deed  und 
which  a  third  party  engages  to  pay  a  composition.] 

The  fifth  replication  is  bad  for  the  reasons  already 
The  sixth  replication  is  also  bad.     The  statute  does 
require  the  aBSdavit  to  distinguish  the  partnership  det==>t8 
from  the  separate  debts,  and  the  order  relied  on   shoi^^U 
have  been  set  out  in  order  that  the  Court  might  see  wbetfa^^^r 
its  provisions  have  been  complied  with. 

Butty  in  reply,  argued,  upon  the  first  point,   that 
words  of  the  197th  section,  "every  such  deed,"  inclu 
all  deeds  within  the  192nd:  also,  that  this  was  not  a 
of  composition  only,  but  also  a  deed  of  inspectorship, 
the  third  point  he  referred  to  Addison  on  Contracts,  p. 
6th  ed. 

Cur,  adv. 


The  judgment  of  the  Court  was  delivered,  in  the  foil 
ing  Vacation  (February  10),  by 

(a)  Anth,  p.  22.  49.  {b)  34  L.  J.  Q.  B.  25. 
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Channell,  B. — This  was  an  action  of  debt  on  a  bond 

gi?en  bj  the  two  defendants  to  the  plaintifis,  conditioned 

for  pajrnient  by  defendants  jointly  and  severally  of  money 

by  instalments.     The  defendant  William  Nevill  pleaded  a 

deed,  dated  the  20th  June,  1864,  relied  on  by  him  as  a 

^iddeed  under  the  Bankruptcy  Act,  1861. 

After  setting  out  the  deed  verbatim,  the  plea  goes  on  to 

sUege  the    existence    and  performance  of  such   matters 

dehore  the  deed  as^  primS  facie  and  subject  to  the  objec- 

UoQs  hereinafter  stated,  would  make  it  a  valid  deed  under 

^be  Bankruptcy  Act.    To  this  plea  there  is  a  demurrer, 

^d  the  question  arises  whether  the  plea  is  good. 

l1ie  first  objection  raised  to  the  plea  is  that  it  appears 

^uerefrom  that  there  are  joint  and  separate  creditors,  and 

^lao  joint  and  separate  estates  of  the  compounding  debtors, 

^d  that  the  deed  places  the  joint  and  separate  creditors  on 

^  same  footing,  and  that  such  a  deed,  even  though  a  good 

deed  under  the  1 92nd  section  of  the  Bankrupt  Act,  look- 

"^S  to  this  section  only,  is  void  as  against  non-executing 

^^ditors  by  reason   of  the  facts  stated    and   the  197th 

^^tion.     In  support  of  this  objection  the  statute  12  &  13 

'^i^t  c.  106,  s.  140,  was  referred  to.     We  think  that  this 

^^Jeetion  to  the  deed  cannot  be   sustained.     Looking  to 

^^  192nd  section  apart  from  the  197th,  a  deed  of  compo- 

^^ion,  though  it  contains  no  cessio  bonontm,  comes  within 

'^^  words  in  the  192nd  section,  viz.,  a  deed  ^*  relating  to 

^^^  debts  or  liabilities  of  the  debtor,  and  his  release  there- 
in 

''"<>in,  or  the  dbtribution,  inspection,  management^  and  wind- 
^^S  up  of  his  estate,  or  any  of  such  maiters.^ 

Whatever  doubts  may  have  formerly  existed  we  hold  this 

point  to  be  now  decided  by  the  recent  case  of  Clapkam  v. 

-^tkmMon  {a\  in  the  Court  of  Quecn*s  Bench  and  in  the 

Exchequer  Chamber.     The  present  deed  is  not,  it  is  said^ 

(a)  4  B.  &  S.  722.  780. 
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1864.       a  deed  of  composition  only,  but  it  does  not  at  all  purports* 
to  be  a  deed  of  assignment     It  is,  we  think,  a  deed  oft^ 
composition  and  insi)ection9  and  good  as  such  under  the^j 
192nd  section.     Then  do  the  provisions  of  the  197th  sec— r 
tion,  taking  the  fact  to  be  that  there  are  joint  and  separate  ^ 
creditors  and  joint  and  separate  estates,  whilst  as  to  ihi^M 
composition  covenanted  to  be  paid  both  classes  of  creditorrx- 
are  placed  on  the  same  footing,  render  the  deed  inoperativ*  -.^ 
£gainst  non-executing  creditors  ?      We   think   not.      Th^iii 
words  relied  on  in  the  197th  section  to  invalidate  the  de 
are  the  word  "such^^  in  the  commencement  of  that  sectioa* 
and  the  words  **  all  parties  bound  thereby,  shall,  in 
matters  relating  to  the  estate  and  effects  of  such  debtor, 
subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy,  a 
shall  respectively  have  the  benefit  of  and  be  liable  to 
the  provisions  of  this  Act,  in  the  same  or  like  manner 
the  debtor  had  been  adjudged  a  bankrupt,  and  the  creditc — =3r. 
had  proved,  and  the  trustees  had  been  appointed  credito 
assignees  under  such  bankruptcy,**  and  **  the  creditors  und. 
the  same  shall,  as.  between  themselves  respectively,**  "  ha"^ 
the  same  Yights  with  res(>ect  to  the  debtor  and  his  ests^^ 
and  effects,  and  the  collection  and  recovery  of  the  sanw  ^ 
'<  as  may  be  used  or  exercised  with  respect  to  the  ban  ^ 
rupt,  or  his  estate  and  effects  in  bankruptcy.**     Whater^ 
weight  there  might  be  in  the  objection  as  applicable  to 
deed  of  assignment  where  the  property  assigned  is  to 
distributed,  but  at  the  same  time  a  distribution  accordi' 
to  the  law  of  bankruptcy  as  applicable  to  joint  and  separa 
creditors  and  joint  and  separate  estates  is  excluded, 
think  that  it  does  not  invalidate  a   deed  of  composit 
and  inspectorship  good  within  the  192nd  section.     As 
words  of  the  1 92nd  section  have  been  considered  as  af 
ipg  to  several  classes  of  deeds,  viz.,  deeds  of  compoa' 
as  apart  from  deeds  of  assignment  and  for  distribi 
we  think  the  words  in  the  part  of  the  197th  section 
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We  have  been  considering  may  be  so  read  as  to  be  inappli- 
cable to  a  deed  of  composition,  however  they  may  apply  to 
*nd  affect  a  deed  of  distribution.  We  were  referred  by 
Mr,  Buti  to  the  case  of  Ex  parte  Cockbum  (a).  There 
the  point  was  mooted,  but  in  that  case  there  was  no  proof 
of  the  existence  of  any  joint  estate,  and  no  opportunity 
was  afforded  of  deciding  the  point.  We  do  not  6nd  any 
expression  of  opinion  by  the  Lord  Chancellor^  in  that  case 
as  to  the  weight  of  the  objection,  had  it  distinctly  arisen,  as 
calls  upon  us  to  doubt  the  conclusion  at  which,  in  the 
present  case,  we  have  arrived. 

It  was  also  objected  that  the  deed  could  not  bind  the  non- 
ttfisentiog  creditors  unless  the  requisite  majority  of  each 
class,  viz.,  of  the  joint  creditors  and  of  the  separate  credi- 
tonof  each  debtor,  had  assented.  If  that  be  so,  we  think 
the  allegation  in  the  plea,  that  '^a  majority,  &c.,  of  the  said 
creditors  of  the  defendants,  and  each  of  them,  assented, 
&€.,"  is  a  sufficient  averment  of  such  assent. 

It  was  further  contended  by  the  plaintiffs,  though  not 
vcfy  strenuously,  that  the  covenant  by  the  creditors  not  to 
sue  was  unreasonable,  and  that  the  proviso  in  the  deed 
'elating  to  the  revocation  of  the  letters  of  licence  by  the 
committee  of  inspectors  was  unreasonable,  and  that,  in 
■^pect  of  these  matters,  the  deed  was  not  binding  on  non- 
^^ecuting  creditors.  We  do  not  think  that  these  are  such 
Unreasonable  conditions  as  would  avoid  the  deed. 

But  it  was  more  strenuously  contended  that  the  deed  in 
S^J^tion  could  not  be  pleaded  in  bar— that  there  was  no 
pi'csent  release,  but  at  most  a  covenant  to  release  at  or 
•fterthe  time  when  18*.  in  the  pound  should  be  paid.  It 
^"*8  further  argued  that  though  there  was  a  covenant  not 
^  «ue  and,  if  suit  instituted,  that  such  suit  might  be 
pleaded  as  a  discharge,  yet  that  it  was  not  a  covenant  not 

(a)  33  L.  J.  Bank.  17. 
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1864.  to  eue  at  all,  but  only  a  covenant  not  to  sue  for  a  limited 
time,  and  that  such  a  covenant  could  not  be  pleaded  in 
bar.  Now  there  is  no  doubt  that  a  simple  covenant  not  to 
sue  for  a  limited  time  is  of  itself  only  subject  for  a  cross 
action  if  broken,  and  not  pleadable  in  bar.  But  here  there 
is  an  express  provision,  that  during  this  limited  time  the 
deed  may  be  pleaded  in  bar,  and  we  think  that  if  the 
plaintiff  had^  in  fact  executed  such  a  covenant  it  might  be 
pleaded  in  bar  to  an  action  by  him.  This  being  the  case 
he  is  in  the  same  position  by  virtue  of  the  statute,  unless 
this  or  some  other  covenant  in  the  deed  is  so  unreasonable 
that  the  assent  of  the  requisite  majority  cannot  bind  the 
minority.  In  Dell  v.  King  {a)t  the  covenant  which  we  held 
to  make  the  deed  bad  was  so  framed  as  to  work  a  forfeiture 
of  all  claim  against  the  debtor's  estate  in  the  case  of  an 
action  being  brought.  If  a  creditor  had  brought  an  action 
with  the  bon&  fide  intention  of  contesting  the  validity  of 
that  deed  or  of  proving  the  amount  of  his  claim,  he  would, 
if  the  deed  had  been  held  to  bind  him,  have  lost  not  only 
hb  original  demand  but  also  all  claim  to  the  composition. 
Now  here  the  case  is  different.  The  creditor  may,  if  he 
chooses,  bring  an  action  fbr  the  purpose  of  testing  the 
validity  of  the  deed,  and  by  so  doing  will  not  forfeit  hb 
right  to  the  composition.  A  covenant  not  to  sue,  which, 
though  differently  worded,  was  in  effect  the  same  as  this, 
was  contained  in  the  deed  in  Hidsan  v.  Barclay,  the  de- 
cision of  which  case  in  this  Court  is  reported  3  H.  & 
C.  9.  That  deed  has  now  been  held  good  by  the  Court 
of  Exchequer  Chamber  in  a  judgment  reversing  the  judg- 
ment of  this  Court  (reported,  antiy  p.  361.)  It  may  therefore 
now  be  taken  that  a  covenant  not  to  sue  does  not  make  the 
deed  void  as  agauist  non-assenting  creditors,  and,  further^ 

(a)  2  H.  &  C.  84. 
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that,  if  properly  worded  to  effect  that  purpose  as  this  one  is, 
it   may  be  pleaded  in  bar. 

We  think,  therefore,  that  this  plea  is  good.     Besides  the 
d^marrer  to  the  plea,  there  were  two  replications,  which 
demurred  to.     The  5th  replication  only  states  facts 
the  purpose  of  raising  rather  more  distinctly  the  first 
ejection  to  the  plea,  which  we  have  already  disposed  of. 
e  6th  replication  alleges  that  an  affidavit  distinguishing 
€  joint  and  separate  debts  was  not  delivered  to  the  regis- 
r.    The  192nd  section  does  not  require  that  the  affidavit 
be  delivered  shall  so  distinguish  the  debts ;  and  we  think 
at  we  cannot  import  such  a  requirement  into  the  Act  as 
I  additional  condition  to  the  validity  of  the  deed. 
Our  judgment  will  therefore  be  for  the  defendant  on 
1  the  demurrers. 

Judgment  for  the  defendant. 


Etans  and  Others  v.  Jones,  Btass  and  Others. 


Nov,  16. 


^MijY  consent  and  order  of  a  Judge,  the  following  case  At  10  o'clock 
^^as  stated  for  the  opinion  of  the  Court,  without  plead-  3rd  December, 

^  ^_  1862,  a  debtor 

^Xkgs: —  aaaignedfdl 

On  the  19th  of  November,  1862,  a  writ  of  summons  was  effe^*^the^ 
^^sued  under  the  Bills  of  Exchange  Act  airainst  William  plaintiffs,  in 
-^oss,  at  the  suit  of  the  defendants  as  holders  of  a  bill  of  rateablv  aU 

debts  due  to 

Exchange  accepted  by  the  said  William  Buss  for  78/.  Ids.  4^.  his  creditors, 

''being  such 
persons  as 
^^rnild  haye  been  oititled  to  rank  as  creditors  in  bankruptcy  if  the  debtor  had  been  adjudi- 
^iaied  bankrupt  upon  a  petition  for  that  purpose  filed  on  the  25th  November,  1862.    AU  ^e 
^tatatory  requirements  as  to  trust  deeds  for  the  benefit  of  creditors  were  complied  with,  and 
"^be  tmsteefl  took  possession  of  the  debtor's  estate  and  effects.    At  11.30  on  the  same  3rd 
^)f  December,  the  aefendanta  signed  judgment  in  an  action  against  the  debtor,  and  shortly 
^ifterwazds  a  fi.  fa.  was  delivered  to  the  sheriff  under  which  he   took  in  execution  ^e 
debtor's  goods. — Held^  that  the  deed  was  not  fraudulent  under  the  13  Eliz.  c.  5,  as  hindering 
^nd  delaying  creditors,  since  the  execution  creditors  might  obtain  under  it  a  composition  in 
xespect  of  the  costs  of  the  judgment. 

Also  that  the  trustees  were  entitled,  as  against  the  execution  creditors,  to  the  proceeds 
«f  the  execution. 


£VA2fS 
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On  the  same  day  and  bj  the  same  attornies,  another  writ 
of  summons  under  the  same  Act  was  issued  against  William 
Buss,  at  the  suit  of  the  defendant  Byass,  as  the  holder  of 
a  bill  of  exchange  for  22/.  17#.  5(2.  accepted  by  the  said 
William  Buss. 

Both  writs  were  served  on  the  20th  of  November, 
1862,  and  the  plaintiffs  in  both  actions  signed  judgment 
thereon  on  the  morning  of  the  3rd  of  December,  1862,  at 
11.30  a.m. 

On  the  same  morning,  at  10  a.m.,  William  Buss,  the 
defendant  in  both  the  said  actions,  in  pursuance  of  a  reso- 
lution passed  at  a  meeting  of  his  creditors  held  on  the  25th 
of  November,  1862,  made  an  assignment  by  deed,  for  the 
considerations  therein  mentioned,  to  the  plaintiffs  as  trust 
for  the  benefit  of  the  creditors. 

The  deed  is  appended  to  and  forms  part  of  this  case  (a). 


(a)  The  deed  (so  far  as  mate- 
rial) was  as  follows  : — 

**  This  indenture,  made  on  the 
3rd  of  December,  1S62,  between 
William  Buss,  of,  &c.,  provision 
merchant,  of  the  first  part ;  and 
George  Evans,  of,  &C.,  Thomas 
Keogh,  of,  &c.,  and  Edmund 
Phillips,  of,  &c.,  of  the  second 
part;  Nathaniel  Humphreys,  of 
the  third  part;  and  the  several 
persons,  companies,  and  partner- 
ship firms  whose  names  and  seals 
are  set  and  affixed  in  the  sche- 
dule hereto  (being  respectively 
creditors  of  the  said  William 
Buss),  and  all  other  the  creditors 
of  the  said  William  Buss,  of  the 
fourth  part:  Whereas  the  said 
William  Buss  has  for  some  time 
past  carried  on  the  business  of  a 
provision  merchant  at  109,  Upper 
Thames  Street,  under  the  style  or 
firm  of  Buss  &  Lecdbum  :  And 


whereas  the  said  William  Buss, 
being  indebted  to  divers  perso 
in  divers  sums  of  money,  he,  oi 
the  25  th   of    November,    1862 
called  a  meeting  of  his  creditors 
at  which  meeting  it  was 
by  all  the  creditors  of  the  sai 
William  Buss  who  were  presen 
or  represented  at  such  meeting, 
that  the  said  William  Buss  sboul 
execute  an  assignment  of  all  hi 
estate  and  efiTects,  to  be  wowtd  «, 
and  adminutered  in  like 
(so  far  as  the  difference  in  cir— - 
cumstances  would  admit)  as  th^ 
same  wovld  be  wound  tqt  mnd  ad^^ 
ministered  in  bankruptcy  if  a  peti-^ 
tion  for  adjudication   were  JiMt 
against  him  on  the  day  ofiks  dai^ 
of  the  resolution  now  in  recital ; 
and  the  said  George  Evans,  Tho- 
mas Keogh  and  Edmund  Phillips 
should   be  the  trustees  of  such 
assignment,  and  Messrs.  Humph.- 
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The  deed  was  executed  by  William  Buss  and  the  trus- 
tees and  Nathaniel  Humphreys  (party  to  the  deed  of  the 
third  part)  at  the  hour  of  10  in  the  morning  of  the  3rd  of 
December,  but  it  had  been  previously  assented  to,  and 
iras  afterwards  executed,  by  a  majority  in  number  rcpre- 
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xejs  the  managers ;  and  that  the 
said  assignment  should  contain 
a  release  to  the  said  William 
JBqss,  and  should  give  the  trus- 
tees  (to  be  used  at  their  discre« 
tion  absolutely)  all  such  rights, 
powers  and  authorities  as  under 
the  bankrupt  laws  thej  or  the 
creditors  could  or  might,  with 
the  authority,  approbation,  or 
consent  of  the  Court,  or  otherwise, 
obtain  or  exercise  in  bankruptcy, 
or  such  of  them  as  would  be  ob- 
tained or  exercised  under  an 
assignment  for  the  benefit  of 
creditors,  including  power  to 
grant  or  make  such  allowances 
to  the  said  William  Buss  as  might 
be  made  in  bankruptcy ;  apd  that 
the  said  assignment  should  be 
registered  in  bankruptcy,  and  that 
in  the  meantime  the  resolution 
now  in  recital  should  be  deemed 
to  be  an  instrument  within  the 
meaning  of  section  192  of  the 
Bankruptcy  Act,  1861,  and  should 
be  registered  under  the  same,  if 
considered  expedient  by  the  trus- 
tees; and  that  the  signatures  of 
the  creditors  to  the  said  resolu- 
tion, or  to  the  deed  to  be  pre- 
pared in  pursuance  thereof, 
should  be  without  prejudice  to 
their  rights  against  third  parties, 
or  to  any  securities  they  might 
hold  or  be  entitled  to  the  benefit 
o£**  The  said  William  Buss  then 
granted  and  assigned  the  whole 
of  his  estate  and  efiects  (except 


his  wearing  apparel)  to  the  above 
named  trustees,  upon  trust  to 
collect  and  convert  the  same  into 
money;  and  then  "^upon  trust 
thereout  in  the  first  place  to  pay 
all  costs  and  expenses  of  such 
collection,  &c.,  and  all  expenses 
incidental  to  any  meeting  of  cre- 
ditors held  as  preliminary  to  the 
deed ;  and  in  the  second  place  to 
pay  all  costs  and  expenses  inci- 
dental to  the  execution  of  the 
trusts  and  provisions  of  the  deed ; 
and  in  the  third  place  to  pay  and 
discharge  rateably  and  without 
any  preference  or  priority  all  the 
debts  due  and  owing  from  the 
said  William  Buss  to  the  said 
creditors  {being  such  persons  as 
would  have  been  entitled  to  rank  as 
creditors  in  bankruptcy  if  the  said 
Wiltiam  Buss  had  been  adjudicated 
bankrupt  upon  a  petition  for  that 
purpose  fUed  on  the  25th  of  Novem- 
ber, 1 862)  :  and  it  was  thereby 
agreed  and  declared  that  if,  after 
making  the  several  payments 
aforesaid,  there  should  remain 
any  surplus  of  the  said  estate 
and  effects,  monies  and  premises, 
the  said  trustees  or  trustee  should 
stand  possessed  of  such  surplus 
upon  trust  for  the  said  William 
Buss,  his  heirs,  executors,  admi- 
nistrators and  assigns  absolutely.** 
The  deed  contained  a  release  and 
discharge  of  William  Buss  from 
all  demands,  claims,  and  debts  of 
all  his  creditors. 


1864. 
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1864.  senting  three-fourths  in  value  of  the  creditors  of  William 
Buss  whose  debts  amounted  to'lOiL  and  upwards^  but  not 
by  the  plaintifis  in  either  of  the  above  actions;  and  all 
the  requirements  of  the  Bankruptcy  Act»  1861,  with  [re- 
spect to  trust  deeds  for  the  benefit  of  creditors,  have  been 
fulfilled  with  respect  to  the  deed  within  the  time  limited 
by  the  statute^  the  deed  being  registered  on  the  24th  of 
December,  1862. 

One  Charles  Hilton  had  been,  on  the  25th  of  November, 
sent  to  take  possession  of  the  stock  in  trade,  articles,  and 
efiects  of  William  Buss  by  and  on  behalf  of  the  proposed 
trustees  under  the  assignment,  in  contemplation  of  the 
assignment  being  executed.  Charles  Hilton  accordingly 
took  possession  of  the  said  stock  in  trade,  articles,  and 
effects,  on  behalf  of  the  trustees ;  and  on  the  morning  of 
the  3rd  of  December,  after  the  execution  of  the  assignment 
by  the  several  parties  thereto  and  before  the  judgment  was 
signed,  was  instructed  to  hold  possession  on  behalf  of  the 
trustees. 

On  the  same  morning  of  the  3rd  of  December^  1862, 
the  plaintiff's  attomies  in  both  actions  issued  execution 
therein  against  the  goods  and  effects  of  William  Buss,  and 
at  12  o*c1ock  at  noon  on  that  day  delivered  the  writs  of 
fi.  fa.  to  the  sheriff  to  be  executed,  and  immediately  after- 
wards the  sheriff's  officer  went  to  the  warehouse  of  William 
Buss  and  produced  his  warrant  to  him.  The  said  Charles 
Hilton  then  informed  the  sheriff's  officer  that  he  was  in 
possession  of  the  goods  and  effects  of  W.  Buss  on  behalf 
of  the  inspectors,  meaning  the  said  trustees;  but  he  did 
not  produce  any  authority,  or  any  deed,  or  copy  of  deed, 
when  asked  to  produce  the  same.  The  said  Charles  Hilton  had 
never  left  the  premises  since  he  took  possession  as  aforesaid. 
The  sheriff's  officer  then  left  a  man  on  the  premises  on 
his  behalf  under  these  executions,  and  went  away. 
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Ililion,  at  the  time  of  the  removal,  told  the  sheriff  that  if 
lie  removed  the  goods  he  would  do  so  at  his  peril ;  but 
later  in  the  same  daj  the  sheriff  removed  the  goods  to 
€Dther  premises  for  sale. 

Written  notice  of  the  assignment  was,  after  the  seizure, 
snd  in  the  course  of  the  same  day^  sent  on  behalf  of  the  said 
Vustees,  by  post,  to  the  attomies  of  the  plaintifis  in  both 
-^e  above  actions,  and  was  received  by  them  the  next  day 
^the  4th);  and  a  like  notice  was  also,  after  the  seizure  and 
x^moval,  sent  to  the  sheriff,  who  was  required  to  withdraw 
£rom  possession  of  the  said  goods,  but  he  refused  to  do  so, 
mnd  insisted  on  retaining  possession.  Previously  to  this, 
neither  the  defendants  nor  their  attomies  had  any  notice 
«f  any  deed  having  been  executed  by  Buss. 

The  goods  were  afterwards^  on  the  morning  of  the  4th, 
setumed  to  Buss's  premises  in  pursuance  of  an  arrange- 
ment that  thb  should  be  done,  and  that  the  trustees  should 
deposit  the  amount  of  the  levies  with  bankers  in  the  joint 
names  of  the  attornies  for  the  trustees  and  the  attomies  for 
The  plaintiffs  in  both  the  above  actions,  to  abide  the  event 
of  this  case.     This  arrangement  was  carried  out. 

Some  of  the  creditors  of  the  said  Buss  held  bills  of 
exchange,  as  securities  for  their  debts,  at  the  time  of  the 
execution  of  the  deed  by  Buss,  which  became  due  between 
the  25th  of  November  and  3rd  December,  1862.  The 
amounts  of  the  debts  for  which  such  bills  of  exchange  were 
held  were  taken  into  account  in  estimating  of  three-fourths 
of  the  creditors  of  William  Buss,  as  hereinbefore  mentioned. 
The  Court  is  to  have  the  power  of  drawing  inferences 
of  facts. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
execution  creditors  are  entitled,  as  against  the  trustees, 
to  the  proceeds  of  the  goods  so  seized  by  the  sheriff,  and 
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1864.        which  were  comprised  in  the  deed  of  assignment  herein- 
before mentioned. 

If  the  Court  shall  be  of  opinion  in  the  negative,  judgment 
shall  be  entered  up  for  the  plaintiffs,  with  costs  of  suit, 
and  the  sum  of  125/.  shall  be  given  up  to  the  plaintiffs, 
less  the  dividend  due  to  the  defendants  as  creditors  under 
the  deed. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judg- 
ment of  non  pros,  with  costs  of  defence,  shall  be  entered 
up  for  the  defendants,  and  the  sum  of  125/.  shall  be  given 
up  to  the  defendants. 

If  the  Court  shall  be  of  opinion  that  the  said  execution 
creditors  were  entitled  as  against  the  said  trustees  to  part 
of  the  proceeds  of  the  said  goods  so  seized  by  the  said 
sheriff,  judgment  of  non  pros,  with  costs  of  defence,  shall 
be  entered  up  for  the  defendants;  and  a  corresponding 
part  of  the  sum  of  125/.  shall  be  given  up  to  the  defendants, 
the  residue  thereof  being  given  up  to  the  plaintiffs. 

Hannen  {Lord  with  him),  for  the  plaintiffs. — The  execu- 
tion creditors  arc  not  entitled,  as  against  the  trustees  under 
the  deed,  to  the  proceeds  of  the  goods  seized  by  the  sheriff^ 
The  deed  contains  an  absolute  assignment  to  the  trustees  of 
all  the  debtor's  property  for  the  benefit  of  his  creditors;  and 
the  onus  is  on  the  defendants  to  displace  the  common  law 
operation  of  that  deed.  The  defendants  will  probably  rely 
on  the  cases  of  Regina  v.  Edwards  {a)  and  Wright  f« 
Mills  {b),  WiA  contend  that,  as  the  judgment  was  signed 
and  execution  issued  on  the  same  day  that  the  deed  was 
executed,  the  execution  takes  precedence  of  the  deed.  But 
those  authorities  are  inapplicable.  Regina  v.  Edwards  was 
the  case  of  an  execution   under  a   writ  of  extent,  which 

(a)  9  Exch.  32,  in  error,  id.  628.  (h)  4  H.  &  N.  4S8. 
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falcci  cflfct  opoQ  the  daj  of  its  teste  and  »  in  opentioD        1SS4. 
frocn  the  eirliesl  to  the  latest  minote  of  the  daj :  and  as  a 
jadicial  act  takes  pceoedence  of  an  act  of  a  party,  it  was 
be-Id  that  the  title  of  the  Crown  preTiuled  over  that  of  the 
dotaigaceB  of  the  bankrapL     Bat  bj  the  1 6th  section  of  the 
Sc^^ktote  of  Frauds,  a  writ  of  fi.  fit.  only  binds  the  goods  of 
tbc?  ezecntioQ  debtor  from  the  time  of  the  delivery  of  the 
writ  to  the  sheriff  to  be  executed.     IFright  ▼.  JUiUs{a)  pro- 
ceeded oo  the  ground  that  judicial  acts  are  to  be  considered 
as  taking  place  at  the  eariiest  period  of  the  day  on  which 
thej  are  done.     The  delivery  of  a  writ  of  fi.  fiu  to  the 
dieriff  is  not  a  judicial  act,  but  an  act  of  the  party.      By 
the  Ist  section  of  the  Mercantile  Law  Amendment  Act^ 
1856  (19  &  20  Vict.  c.  97),  **  No  writ  of  fi.  fk.,  or  other 
^t  of  execution,  &c.  against  the  goods  of  a  debtor,  shall  pre- 
judice the  tide  to  such  goods  acquired  by  any  person  bon& 
ude  and  for  a   valuable  consideration   before   the  actual 
^tture,"  provided  he  had  no  notice  of  the  writ.     Here  the 
''^istees  were  in  possession  of  the  goods  under  such  a  title. 
^  only  restraint  upon  the  property  passing  is  that  imposed 
''J  the  17  &  18  Vict.  c.  36,  s.  1,  which  requires  bills  of 
*te  to  be  registered  within  twenty-one  days.     Therefore, 
'^  the  requisites  of  that  Act  are  complied  with,  or  the  case 
^  ^ot  within  it,  the  title  of  the   plaintiflfs  must  prevail. 
*hi8  case  is  not  within  that  Act,  for  the  7th  section  provides 
^*t  the  expression  "  bill  of  sale"  shall  not  include  "  assign- 
^^nts  for  the  beuefit  of  creditors,"      This  deed  is  not 
^'idulent,  but  operates  at  common  law. 
^e  Court  then  called  on 

ftiyef,  Serjt.,  for  the  defendants. — The  deed  is  fraudulent 

^^  void,  as  against  the  defendants,  under  the  13  Eliz.  c.  5. 

y  Its  terms  the  defendants  are  excluded  from  equal  benefit 

(a)  4  n.  &  N.  488. 
^OL.  III. — u.  &  a  F  F  BXCH.. 
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^a^i***^***'      «  ate  )«*««'*''' 

taVes  P^^'^f  ^canoot  obU^-^;^  .,  ^ooAd  ^nj>       debtor 
,^e  estate  «  to  ^    .„d\cauoo  ^e  ..y,  uine  t  .^  ^^ 

oo  *«  ^'^"^     cV-  ^"^  'rrtV^s  deed  e;^"*^  ,,vb^o  *« 
a«ts  ^«^«  ^°'  Ta  obtain  u"**^*  ^^  ^e  ftaudo^f,       ^^ecu- 

«^\^  °^^^'      StbougV^  toade  ^^  ,  deed  -       ^^^^^,  aud 

t-  ^^^1 ;  t!e--^.r;u.c.5-- «-;  'dycoo- 

tinders  ctedu°%,t  case  on^Y J         ^out.d  to  ^^ 

W^'  ^'  !';bic^  credito-J^^^        e»«^"":  *at  a  deed. 

execoteo    J         ^g^  v.  ^^  ^d  to* 

-°**°    „  ,^  d«4- °r*e  v*- °^ 
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wiD  not  render  the  deed  void.     There  is  no  suggestion  of       1864. 
•  fraudulent  intention  to  exclude  any  creditor,  and  it  is 
not  a  voluntary  deed,  because  the  assignment  was  made  for  »• 

i  valuable  consideratioUi  viz.,  the  release  by  each  creditor  of 
»  portion  of  his  debt     Then  does  the  deed  exclude  any 
creditor?  The  defendants  have  misconceived  its  operation. 
It  recites  that  the  debtor  called  a  meeting  of  his  creditors, 
«t  which  it  was  resolved  that  he  should  execute  an  assign- 
went  of  all  his  estate  and  effects,  to  be  wound   up   and 
administered  in  like  manner  as  the  same  would  be  wound 
np  and  administered  in  bankruptcy  if  a  petition  for  adjudi- 
cation in  bankruptcy  were  filed  against  him  on  the  day  of 
the  date  of  the  resolution.      The  deed  then  conveys  the 
debtor's  property   to   trustees  to  discbarge,  rateably  and 
without  any  preference  or  priority,  all  the  debts  due  and 
owing  to  such    persons   as  would   have   been   entitled  to 
^^  as  creditors  in  bankruptcy,  not,  as  suggested,  if  the 
debtcHT  had  been  adjudicated  bankrupt  upon  the  25th  of 
November,  1862,  but  if  he  had  been  adjudicated  bankrupt 
^^  a  petition  fkd  upon  the  25th  November,  1862.     The 
defendants  were  persons  entitled  to  rank  as  creditors  in 
l^kruptcy  if  a  petition  had  been  filed  on  that  day,  and 
^  legal  consequence  attached  to  that  position  is  that,  by 
the  ISIst  section  of  the  12  &  13  Vict.  c.  106,  they  are 
^titled  to  prove  for  the  costs  of  the  judgment. 

Pollock,  C.  B. — The  question  is,  whether  the  execution 
ci^torB  are  entitled,  as  against  the  trustees,  to  the  pro- 
*^  of  the  goods  sold  by  the  sheriff.  We  are  all  of 
^nion  that  the  execution  creditors  are  not  entitled.  It  is 
^  that  the  deed  is  not  void  under  the  13  Eliz.  c.  5 ; 
^  as  the  case  states  that  all  the  requirements  of  the 
•"^ruptcy  Act,  1861,  have  been  complied  with,  it  is  a 
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18G4.        g^>od  (1^^  under  that  Act     There  is  no  foundation  for  th 
argument  that  all  the   creditors   have   not  equal  beneR 


KVAHB 


Jones. 


V-  under  it.     Our  judgment  will  therefore  be  for  the  plaintiffi 


Bramwell,  B. — I  am  of  the  same  opinion.  This  deee7 
is  effectual  to  pass  the  property  to  the  tnistees,  unless  it  is 
void  under  the  13  Eliz.  c.  5.  In  order  to  avoid  a  deed 
under  that  statute  I  do  not  say  that  an  actual  dishonest 
intention  is  necessary,  though  I  am  by  no  means  sure  it  is 
not ;  but  there  must  be  some  real  frauds  for  instance,  say- 
ing one  thing  and  meaning  another.  This  deed  was  made 
in  pursuance  of  an  honest  resolution  of  the  creditors,  and 
there  is  no  pretence  for  saying  that  it  is  firaudulent. 

Channell,  B. — I  am  also  of  opinion  that  our  judgment 
must  be  for  the  plaintiffs.  I  think  that  thb  deed  is  not 
void  under  the  statute  of  Elizabeth. 

It  is  argued  that  by  the  terms  of  the  deed  the  judgment 
creditors  cannot  obtain  any  composition  in  respect  of  their 
costs,  whereas  in  bankruptcy  they  might  prove  for  the  costs 
under  the  18 1st  section  of  the  12  &  13  Vict.  c.  106.  If, 
however,  but  for  the  words  in  the  deed  which  are  objected 
to,  the  judgment  creditors  would  have  had  a  right  to  treat 
their  costs  as  a  debt,  and  to  receive  a  composition  in  respect 
of  ttiat  debt,  these  words  do  not,  I  think,  take  away  the 
right* 

PiooTT,  B. — I  concur  in  opinion.  I  think  my  brother 
Hayes  has  misconstrued  the  clause  in  the  deed.  The  efiect 
of  it  is  that  the  execution  creditors  are  in  the  position  of 
persons  who  would  have  been  entided  to  prove  if  the  debtor 
had  been  adjudicated  bankrupt  upon  a  petition  filed  on  the 
25th  November,  1862 ;  aud^  if  they  could  have  proved  for 
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tbese  costs  in  bankraptcy,  they  are  entitled  under  the  deed        1864. 
to  reoeife  a  composition   in  respect  of  them.      I  see  no 
ooDtrivance  to  hinder  and  delay  creditors,  and  I  think  the 
deed  is  not  ? oid  under  the  statute  of  Elizabeth. 

Judgment  for  the  plaintiffs. 


T 


BaERSALMAN  v.  LaNGLANDS.  Nov.  15. 


HIS  was  an  action  axrainst  the  acceptor  of  a  bill  of  A  judgment 

'^  *  debtorairestea 

^^change  for  21/.  2s.  on  a  ca.  ea., 

Judgment  was  signed  on  the  6th  of  October,  1864|  and  cuUon  hy 

^tk  the  same  day  the  defendant  executed  a  deed  of  assign-  deedof  assign- 

"^^ent  of  all  his  estate  and  effects  to  a  trustee  for  the  bene-  SesSc-*' 

fit  of  his  creditors.     The  deed  was  a  valid  deed  under  the  i^i^y^!^^ 

192nd  section  of  the  Bankruptcy  Act,  1861.     On  the  17th  before  tiie 

I     *f  '  expiration  of 

w  October  a  writ  of  ca.  sa.  was  issued  under  which  the  the  time 

1  ^  limited  for 

defendant  was  taken  in  execution  on  the  18th.     On  the  registration 
29th  of  October  the  deed  of  assignment  was  duly  regis-  is,  upon  its 
^ed,  pursuant  to  the  194th  section^  and  a  certificate  of  raHiledto^be 
*e  registration  was  delivered  to  the  defendant.    On  the  3l8t,  ^"^J^^y. 
'Notice  of  registration  was  given  to  the  plaintiflF's  attorney. 

-A  summons  had  been  taken  out  at  Chambers,  calling  on 
^^  plaintiff  to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  custody,  on  the  ground  that  the  deed 
*^^<lbeen  duly  registered  pursuant  to  the  194th  section  of 
^*^e  Bankruptcy  Act,  1861,  and  was  binding  on  the  plaintiff, 
one  of  the  creditors  of  the  defendant.  The  summons 
heard  before  Martin^   6.,  who  refused  to  make  an 

Grantham  moved  (November  7ih)  to  discharge  the  de- 
^ndant  out  of  custody  on  the  same  grounds. 


J 
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1864.  Philbrick  shewed  cause  in  the  first  instance. — The  defisi 

^^""^"^[^     ant,  having  been  lawfully  taken  in  execution,  is  notcntit 

V.  to  be  discharged  out  of  custody,  unless  there  is  some  stat 

Laholaxds.  ^  ^  °  "^  ^ 

which  requires  the  Court  to  discharge  him.  The  defendi 
relies  on  the  198th  section  of  the  Bankruptcy  Act,  IS 
(24  &  25  Vicl.  c.  134),  which  provides  that  after  notice 
the  filing  and  registration  of  such  dead,  no  process  agai 
the  debtor's  property  or  person  "  shall  be  available^  with 
leave  of  the  Court.  Here  the  process  was  executed  bei 
the  deed  was  registered.  In  a  case  of  Ex  parte  Chaundy 
Holroydy  Commissioner  in  bankruptcy,  held  that  the  wc 
of  the  198th  section  **  shall  not  be  available'' meant  an 
able  for  caption,  not  for  detention ;  and  that  a  debtor  ^ 
was  arrested  under  a  ca.  sa.  before  the  execution  of  a  d 
of  assignment  was  not,  after  its  registration,  entitled  tc 
discharged  out  of  custody  under  that  section.  \Poll 
C.  B. — Suppose  the  debtor's  goods  had  been  seized  ; 
sold  under  a  writ  of  fi.  fa.  before  the  registration  of 
deed,  would  his  creditors  after  registration  be  entitle^] 
claim  the  proceeds  ?]  An  execution  levied  by  seizure  be: 
an  act  of  bankruptcy  is  not  invalidated  by  a  subsequent 
of  bankruptcy  and  notice  thereof  before  sale  :  Edward 
Scarsbrook  (A).  By  the  197th  section,  after  registratioi 
the  deed,  the  defendant  was  in  the  same  position  as  if  he 
been  adjudged  bankrupt,  and  as  the  198th  section  decl« 
that  the  certificate  of  registration  '^  shall  be  available  to 
debtor  for  all  purposes  as  a  protection  in  bankruptcy,** 
proper  course  is  for  him  to  apply  to  the  Court  of  B< 
ruptcy  for  his  release,  under  the  112th  section  of  the  B^ 
rupt  Law  Consolidation  Act,  1849  (12  &  13  Vict,  c  1 
There  is  a  decision  of  Holroyd,  Commissioner,  to  that  ef 
in  a  case  of  Ex  parte  Windsor  (c). 

(a)  Court  of  Bankruptcy,  Dec.  6,  1861.  (i)  3  B.  &  S.  2i 

(c)  Court  of  Bankruptcy,  Dec.  12,  1862. 
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GnaUham,  in  support  of  the  rule.  —  The   197th  and 

198lh  sections  of  the   Bankruptcy  Act,   1861,  are  relied 

on.    In   JSx   parte    Chaundv   the   debtor   was    taken    in  «•• 

.  Lakglakds. 

execution  before  he  executed  the  deed.     Here  the  deed 

was  ezecnted  before  the  debtor  was  taken  in  execution ; 
sod  the  gist  of  the  arrangement  is  a  valid  deed,  not  its 
i^^gistntion.     If  the  deed  is  void  a  certificate  of  its  regis- 
tration affords  no  protection  :  Uderton  v.  Jewell  (a).     The 
law  allows  twenty-eight  days  for  registration  of  the  deed  ; 
tberefore  during  that  time  no  laches  can  be  imputed  to  the 
debtor;  and  the  registration,  when  complete,  has  a  retro- 
spective operation  from  the  time  of  the  execution  of  the 
deed   It  is  a  fraud  on  the  law  for  a  creditor  to  arrest  a  debtor 
^r  his  execution  of  a  valid  deed  of  assignment.     Under 
the  197th  section^  if  the  debtor  is  in  the  same  position  as  if 
^  had  been  adjudged  bankrupt,  the  creditors  are  in  the 
'Bine  position  as  if  they  had  proved  their  debts ;  and  in  a 
ewe  of  In  re  Eaton  (A),  Holroydy  Commissioner,  held  that 
*  detaining  creditor  who  has  proved  his  debt  has  no  right 
^  hold  a  bankrupt  in  custody.     In  Ex  parte  Brooks  (c) 
^^  WeMtbury^  C,  said  that  the  Court  ought  not  to  aid  a 
^"^itor  in  a  case  like  this.     The  word  "  process,**  in  the 
* "8th  section,  means  "proceeding  to  enforce  the  object  of 
*®  Writ,"  and  therefore  the  detention  of  the  debtor  in  gaol 
^  P^xi  of  the  process. 

Cur.  adv.  vult. 

Bollock,  C.  B.,  now  said. — This  was  a  motion  to  dis- 
^*^arge  the  defendant  out  of  custody  under  the  following 
^^^umstances.  The  defendant  had  executed  a  valid  deed 
^^^  Composition  under  the  1 92nd  section  of  the  Bankruptcy 

(a)  14  C.  B.  N.  S.  665. 

(()  Court  of  Bankruptcj,  March  24,  1861 

(c)  3d  L.  J.  Bank.  41 . 
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Act,  1861,  and  on  the  same  day  judgment  was  signed  in 
an  action  against  him  at  the  suit  of  the  plaintiff.  Within  the 
time  appointed  by  the  Act.  for  the  registration  of  the  deed 
the  defendant  was  taken  in  execution  under  a  capias  ad 
satisfaciendum  issued  on  the  judgment.  Whilst  the  defend- 
ant remained  in  custody  under  the  writ  the  deed  was  duly 
registered.  It  was  not  disputed  that  if  the  deed  had  been 
registered  before  the  writ  issued,  the  defendant  would  have 
been  protected  from  process. 

We  are  of  opinion  that,  under  the  language  of  the  198th 
section,  the  defendant  is  entitled  to  be  discharged.  That 
section  says  that  after  notice  of  the  filing  and  registration 
of  such  deed,  no  execution  or  other  process  against  the 
property  or  person  of  the  debtor  *'  shall  be  available  to  any 
creditor"  without  leave  of  the  Court ;  and  that  a  certificate 
of  the  filing  and  registration  of  such  deed  *'  shall  be  a^ail* 
able  to  the  debtor  for  all  purposes  as  a  protection  in  bank- 
ruptcy." If  the  defendant  is  detained  in  custody  under 
the  writ,  process  will  be  available  against  his  person,  and 
as  the  statute  expressly  says  that  it  shall  not,  and  that  a 
certificate  of  the  filing  and  registration  of  such  deed  shall 
be  available  as  a  protection  in  bankruptcy,  the  defendant 
is  entitled  to  be  discharged  out  of  custody. 

Rule  absolute. 


MIGHASLMAS  TKBM,   %B  VICT. 
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Price  and  Another  v.  KiiiKaAM,  Pool  (deceased),  ^^^'  ^^• 

Applebt  (deceased)  and  Bullock. 

JLr  ECLARATION  on  bond,  conditioned  for  payment  by  The  defend- 

ants  were 

the  defendants  to  the  plaintiff  of  60il  on  the  Ist  day  of  enretiefl  for 
January,  1867. — Breach :  non-payment.     There  was  also  a  w^^ install 
count  on  a  promissory  note  for  the  same  amount,  payable  ^^^  bor- 
on demand.  rcweihj  P. 

of  a  loan 

Plea — For  defence  on  equitable  grounds  the  defendants  Society.   One 

say,  that  the  said  bond  was  made  and  entered  into  by  the  of  the  Society 

1  •  •  !•        "T*     I  •  provided 

defendants  solely  as  sureties  of  and  for  one  William  Pool  in  "that  if  any 

his  lifetime,  now  deceased,  (that  is  to  say)  to  secure  the  comes  more 

due  payment  by  the  said  William  Pool  to  a  certain  loan  weeke^pay- 

Society,  whereof  the  plaintiffs  were  then  respectively  the  ^^*5ie 

treasurer  and  secretary,  of  a  certain  sum  of  money,  to  wit,  ?<«Mu^tee 

•''  J'  '  immediately 

501,  by  certain  weekly  instalments,  to  wit,  by  instalments  inform  the 

•^  .  enretiesofthe 

of  5«.  per  week ;  and  the  said  bond  was  made  and  entered  same,  and 

•  ,  ,  *  have  power 

mto  by  the  defendants  upon  the  terms  and  conditions  that  toinstituto 
t\ke  defendants  should  only  be  liable  upon  or  in  respect  of  i^gg  ^inst ' 

s^ch  bond  to  the  extent  of  any  deficiency  in  the  amount  died  being' 

or  ihe  payments  to  be  so  made  by  the  said  William  Pool,  ^^J^^t^s 

^Od  that  in  the  event  of  the  said  William  Pool  becoming  payments  in 

*^  arrear,  but 


icrc  than  four  weeks  payments  in  arrear,  the  committee  no  application 

^  ,     ,  ,  ^a^  made  to 

V  ^^rhereof  the  plaintiffs  were  then  and  during  all  the  time  his  sureties 
herein  mentioned  members)  should  immediately  inform  years  after- 
^Oc  defendants  of  the  same;  and  it  was  always  material  thatthTrule' 
^^d  important  to  the  defendants  that  the  said  terms  and  of^Uie^c^^act 
Conditions  should  be  observed  and  performed  by  the  plain-  ^^ty\nd 
^^flfe;  of  all  which  the  plaintiffs,  at  the  time  of  the  making  *^Vu^/'tf* 
of  the  saiJ  bond,  and  always,  had  notice.     And  the  said  omission  to 

give  notice  in 
pursuance 
of  it  did  not  afford  an  equitable  defence  to  an  action  against  the  suretiea. 
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William  Pool  afterwards  became  and  remained  more  than 
four  weeks  payments  in  arrear:  Yet  the  committee  did  not, 
nor  did  the  plaintifis,  nor  did  any  person  or  persons  whom- 
soever, inform  the  defendants  of  the  same  immediately,  noi 
until  after  the  expiration  of  a  very  great  and  unreasonable 
time,  nor  until  after  the  death  of  the  said  William  Pool^ 
and  after  the  death  of  one  William  Appleby,  a  co-surety 
with  the  defendants  to  the  plaintiffs  in  respect  of  the 
matters  aforesaid ;  and  the  defendants,  during  all  that  time, 
remained  and  were  wholly  uninformed  and  ignorant  of  the 
said  William  Pool  having  become  in  arrear ;  whereby  not 
only  was  the  risk  of  the  defendants  as  such  sureties  mate- 
rially, unduly  and  improperly  increased,  but  also  thereby 
the  defendants  were  precluded  from  enforcing  or  procuring 
the  payment  of  ^e  said  respective  monies  by  the  said 
William  Pool  and  were  and  are  otherwise  damnified. 

Issue  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  following  facts  appeared. — The 
plaintiffs  were  the  manager  and  secretary  of  a  loan  Society, 
called  "The  Derby  and  Derbyshire  Mutual  Loan  and 
Investment  Society."  In  November,  1856,  the  defendant 
Pool  became  a  member  of  the  Society,  and  obtained  a  loan 
of  60/.,  repayable  by  weekly  instalments  of  5s.  On  that 
occasion  he  executed  the  bond  and  made  the  promissory 
note  declared  on,  together  with  the  defendants  Kirkham, 
Appleby  and  Bullock,  who  were  his  sureties.  Pool,  the 
principal  debtor,  died  in  1859,  and  at  the  time  of  his  death 
more  than  four  weeks  payments  were  in  arrear.  No  appli- 
cation for  payment  was  made  to  the  defendants  Kirkham 
and  Bullock  until  the  year  1862,  and  after  the  death  of 
Appleby,  the  other  surety.  The  present  action  was  com» 
menccd  in  October  1862,  to  recover  the  sum  of  23/L,  being 
the  balance  due  upon  the  bond. 
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Tbe  dtfaMlmifc  relied  ca  ibe   iblk>«ing  rale  of  ibc^        |5Ms 
Society: — ^  11.  Tbe  cooimittee OMet  ooce  inerei 
or  s  ofim  air  is  neoesEarr,  at  tbe  place  vberr  tbe 
tioQ  mrrrinsB  of  this  Sodetr  are  bdd.  ...  If  anj  mcfn* 
ber  mho  has  had  his  share  adraiiced.  becomes  more  than 
faor  veeks  pajments  in  arrear,  thej  immediatclj  inlbnn 
the  sureties  of  the  same,  and  hare  power  to  institute  legal 
proceediogs  against  them.* 

It  was  sobnutted,  on  behalf  of  tbe  defendants  that  the 
plea  was  proved ;  and  Ratts  ▼.  Skuitkwartk  (a)  was  cited 
The  learned  Judge  was  of  <^inion  that  the  fmcts  afforded 
no  defence  to  the  action,  and  he  directed  a  venlict  for  the 
plaintiflBs  reserving  leave  to  tbe  defendants  to  move  to 
enter  the  verdict  for  them. 

Fiddf  in  the  present  Term,  obtuned  a  rule  nisi  accord- 
ingljy  on  the  ground  that  tbe  facts  disclosed  an  equitable 
defence ;  against  which 

HajfeSf  Serjty  and  Mettar  now  shewed  cause. — The  facts 
proved  afford  no  defence  to  the  action  either  at  law  or  in 
^nity.     The  rules  of  the  Society  constitute  an  agreement 
of  the  members  inter  se ;  but   the  sureties  who  are  not 
tuenibers  cannot  avail  themselves  of  them.     [^Bramwettf  B. 
^ — Whether  or  no  the  principal  debtor  has  a  right  to  com- 
plain that  the  Society  has  not  instituted  legal  procecdingSi 
tbe   sureties  certainly  cannot.     Pollock,   C.   B, — Is  there 
Hny   case  of  a  promissory  note  payable  by  instalments 
in   wrhich  it  has  been   held  that   in   equity   the   sureties 
vrere  discharged  by  the  neglect  of  the  holder  to  inform 
them  of  the  default  of  their  principal  in  paying  the  instal- 
ments ?]     It  is  clear  that  the  holder  might  wait  until  all 
tbe  instalments  were  due,  and  then  sue  the  sureties  for  tbe 
virhole.     Could  a  surety  for  payment  of  rent  set  up  as  a 

(a)  6  H.  &  N.  235. 
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1864«  defence  that  a  year  before  the  leasee  committed  a  forfeitare 
by  not  paying  the  rent?  In  order  to  discharge  a  surety 
there  must  be  some  act  injurious  to  him  or  inconsistent  with 
his  rights,  or  the  omission  to  do  some  act  by  which  he  is 
prejudiced.  The  rules  of  the  Society  do  not  constitute  an 
agreement  by  which  the  sureties  can  vary  the  contract: 
Brown  v.  Langley  (a) ;  they  are  merely  a  declaration  of 
the  course  of  business  of  the  Society.  In  Wattt  ▼.  Skuitie- 
worth  if!)  it  was  part  of  the  contract  that  the  principal 
should  insure,  and  by  his  neglect  to  do  so  the  position  of 
the  surety  was  altered,  inasmuch  as  he  was  made  respon- 
sible for  an  uninsured  principal  in  lieu  of  an  insured  one. 
Here  the  sureties  are  in  no  way  prejudiced,  but  the  plain- 
tiffs have  granted  them  an  indulgence  instead  of  enforcing 
immediate  payment  \PigotU  B.,  referred  to  Gordon  v. 
Rae  (c).  Channellg  6. — In  cases  where  the  surety  has 
been  discharged  something  has  been  done  beyond  the 
contract.] 

L.  Kelly  (Field  with  him),  in  support  of  the  rule. — The 
plea  affords  a  good  equitable  defence.  The  11th  rule 
regulates  the  rights  and  liabilities  not  only  .of  the  members 
but  also  of  their  sureties.  One  object  was  to  protect  the 
sureties  by  requiring  immediate  notice  to  them  when  their 
principal  was  in  arrear.  That  is  part  of  the  contract,  and 
upon  the  faith  of  it  the  sureties  entered  into  their  engage- 
ment. [Pollocky  C.  B. — Is  there  any  case  which  says  that 
a  creditor,  having  a  surety,  is  bound  to  put  in  force  all  his 
power  against  the  principal  debtor  ?]  This  case  is  within 
the  principle  of  the  decision  in  Pooler/  v.  Harradine  {d). 
Although  the  contract  cannot  be  varied  by  the  rule,  yet 
an  equity  arose  from  the  relation  of  surety  and  principal 

(o)  4  Man.  &  G.  466.  (c)  8  £.  &  B.  1065. 

(6)  5  H.  &  N.  235.  (<0  7  £.  &  B.  431. 
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l)elween  the  defendants  and  the  plaintiffs  which  entitled 
the  defisndants  to  immediate  notice  of  the  default  of  their 
principaL  Pooley  v.  Harradine  was  affirmed  by  the  Court 
of  Exchequer  Chamber  in  Gretnough  v.  McCkUand  (a). 
The  defendants  are  greatly  prejudiced  by  the  plain tifia' 
rKglect  to  give  notice ;  for  in  the  meantime  their  principal 
jud  co-surety  have  died. 


441 


1864. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 

ought  to  be  discharged.     The  general  rule  of  law  where  a 

person  b  surety  for  the  debt  of  another  is  this — that  though 

thk^  creditor  may  be  entitled^  after  a  certain  period,  to  make 

a  demand  and  enforce  payment  of  the  debt,  he  is  not  bound 

to   €3o  so ;  and  provided  he  does  not  preclude  himself  from 

proceeding  against  the   principal,    he   may   abstain   from 

rcing  any  right  which  he  possesses.     If  the  creditor 

Toluntarily  placed  himself  in  such  a  position  that  he 

not  sue  the  principal^  he  thereby  discharges  the  surety. 

%  mere  delay  on  the  part  of  the  creditor,  unaccompanied 

any  valid  contract  with  the  principal,  will  not  discharge 

surety.     No  case  has  been  cited  countervailing  that 

trine,  and  therefore  the  rule  ought  to  be  discharged. 


^RAMWELii,  B. — I  am  of  the  same  opinion.     It  is  said 
^t  it  was  part  of  the  contract  that  if  the  principal  was 
^^re  than  four  weeks  payment  in  arrear  the   ptaintifls 
*^t>Dld  inform  the  sureties.     But,  in  my  opinion,  the  rule 
t  mere  statement  of  the  duty  of  the  committee,  and  is 
^^  obligatory  on  them  as  between  the  Society  and  the 
>ieB» 


ChamkelLi  B. — I  am  of  the  same  opinion.     I  do  not 
dispute  the  doctrine  laid  down  in  Pooley  v.  Harradine,  that 

(a)  2  £.  &  E.  424. 


k 
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although  evidence  is  not  admissible  for  the  paqxxie  of 
shewing  that  a  party  who  is  apparently  on  the  fiice  of  a 
contract  a  principal  debtor,  is  in  fact  a  surety  only,  yet 
equities  may  arise  dehors  the  contract  from  the  relation  of 
principal  and  surety  inter  se,  if  known  to  the  creditor,  and 
of  which  a  surety  may  avail  himself  by  way  of  equitable 
defence.  But  in  order  to  discharge  a  surety  there  most  be 
a  contract  between  the  creditor  and  principal  debtor  which 
interferes  with  the  rights  and  remedy  of  the  surety  against 
the  principal.  Here  the  defendants  do  not  set  up  any 
binding  contract  between  the  plaintiffs  and  the  principal 
debtor,  but  only  attempt  to  shew  that  there  was  a  contract 
with  the  sureties  that  they  should  not  be  liable  unless  notice 
was  immediately  given  to  them  when  the  principal  was 
more  than  four  weeks  in  arrear.  I  do  not  think  there  was 
any  such  contract. 

PiGOTT,  B. — I  am  of  the  same  opinion. 

Rule  dischai^d. 


yov.25.  ^^  PARTE   GlATSHER. 

In  RE  Maitland  and  Glatsher. 

^^d^*^^    In  September,  1860,  one  F.  Maitland,  by  lease,  under 
eoTenaiit  to      seal,  demised  to  one  J.  Glaysher  a  farm  and  lands,  at  a 

refer  disputes 

which  may       certain  rent,  for  a  term  of  eleven  years  determinable  at  the 
tratora  to  be      end  of  the  first  four  years  by  six  months  notice  in  writing. 
themTand  on         ^^  l^ise  contained  a  covenant  (so  far  as  material)  as 

disputes 

arising  ao^^^^^ 

point  ajp^^^^lBt  submission  is  bj  parol,  and  therefore  cannot  be  made  a  role  of  Conrt 

of  the  Common  Law  Procedure  Act,  1854. 
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followB :— That  the  said  J.  Glajsher,  his  executors  and  admi*        1864. 
nistratore  shall  be  paid  and  allowed  by  the  said  F,  Maitland.     J'^'"'''^*' 

.  .    ,    .  .  'Ex   PARTB 

m  heiTB  or  assigns,  at  the  end  or  expiration  or  other  sooner     Glatbhkr. 

determination  of  this  lease,  for  all  the  fixtures  in  and  upon 

uie  said  farm  house  and  buildings  which  have  been  valued 

to  him  on  taking  possession,  and  also  for  the  dung  made 

Quring  the  last  yeai-  of  the  tenancy ;  for  all  fallows ;  .    .    •  . 

Wich  valuation  to  be  made  by  two  indifferent  persons  to  be 

chosen  for  that  purpose,  one  by  the  said  F.  Maitland,  his 

oeirg  and  assigns,  and  the  other  by  the  said  J.  Glaysher, 

^^s  executors  and  administrators ;  and  in  case  of  their  dis- 

^P^ement  in  the  amount  thereof,  then  by  a  third  person 

^  be  chosen  by  the  two  former  previous  to  their  entering 

^^n  such  valuation,  whose  decision  shall  be   final  and 

inclusive. 

The  tenancy  was  determined  on  the  29th  of  September, 

I864,  and  F,  Maitland  thereupon  appointed  E.  Drawbridge, 

^*Qer,  and  J.  Glaysher  appointed  C.  Marchant,  valuer,  to 

**^^ke  the  valuation  according  to  the  covenant,  and  they 

^^>  previously  to  their  entering  upon  the  said  valuation, 

^'^ooae  J.  Nash  to  make  the  valuation  in  case  of  their  dis- 

^''^ement.     E.  Drawbridge  and  C.  Marchant  disagreed  in 

^   amount  of  the  valuation,  and  thereupon  the  valuation 

referred  to  J«  Nash,  who  made  his  award  in  favour  of 

Olaysher,  but  omitted  certain  items  of  the  valuation. 


J^ 


*€re8ford  moved  (a),  upon  an  affidavit  of  the  above  facts^ 

^^     ^make  the  submission  to  arbitration  a  rule  of  Court. — 

^^  submission  may  be  made  a  rule  of  Court,  under  the 

•tl^  section  of  the  Common  Law  Procedure  Act,  1854, 

^ich  enacts  that  ^*  every  agreement  or  submission  to  arbi- 

-ion  by  consent,   whether  by  deed  or  instrument  in 

C«)  Not.  23.  Before  Pollock,  C.  B.,  ChanneU,  B.,  and  Pigott,  B. 


i 


EXCmWDKR  REP0BT8. 
writing  not  under  seal,  may  be  matle  a  rule  of  any  one  of 
ihe  superior  Courts  of  law  or  equity  at  Westminster,  on 
the  application  of  any  party  tbereto,  unless  sucli  a<;rcement 
or  Bubmissiun  contain  words  pnrporiing  that  the  parties 
intend  that  it  should  not  be  made  a  rule  of  Court."  [C/inn- 
tuH,  B. — Before  that  enactment  a  submission  to  arbitration 
might  be  made  a  rule  of  Court  if  it  contained  a  clause 
providing  for  it;  that  enactment  enabled  the  Courts  to 
make  a  submission  a  rule  of  Court  wbere  it  contained 
no  such  clause.  Pollock,  C.  B. — This  is,  in  truth,  a  sub- 
mission by  parol,  in  pursuance  of  an  agreement  to  refer  in 
futuro,  no  arbitrator  being  at  the  time  appointed  or  named, 
and  no  matter  being  in  dispute.]  The  covenant  is  a  sub- 
mission by  deed  to  the  arbiiratiun  of  Ivfo  persons.  In 
Parkes  v.  Smith  (a)  it  was  held  that  a  similar  covenant  io 
a  deed  became  a  good  submission  in  writing  within  the 
9  &  10  Wm.  3,  c.  15,  as  soon  as  the  controversy  aros& 
[CkanneU,  B. — In  that  case  the  arbitrator  was  named. 
Here  there  is  simply  an  agreement  to  refer,  which  is  exe- 
cuted by  parol.  Pollock,  C.  B. — When  the  dbpute  arose 
the  parties  by  parol  submitted  the  matter  to  two  arbitra- 
tors and  the  arbitrators  by  parol  appointed  an  umpire,  who 
made  an  award.  A  parol  submission  cannot  be  made  a 
rule  of  Court.]  In  Russell  on  Arbitration,  part  I,  secL  4, 
tw  63,  it  is  sud  that  "  when  the  agreement,  though  not 
Dtming  the  referees,  provides  for  their  appointment  in  a 
jMftkuUr  nuuiDer,  and  they  arc  afterwards  so  appointed, 
llKM^)i  cuutrary  Io  the  will  of  one  of  the  disputing  parties, 
tM»  the  niue  efiect  as  if  the  referees  were  named  in 
itwlC  Unless  the  submiseiun  can  be  made  a 
I'uun,  the  award  cannot  be  set  aside,  and  the 
ii  vilhout  reUren,  although  the  umpire  has  omitted 
of  the  Taluation.  [Pigott,  B.— If  the  words 
(a)  15  Q.  B.  397. 
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•<or  submission,"  in  the  17tb  section  of  the  Common  Law 
Procedore  Act^  1854,  be  omitted,  it  would  read  thus : 
"every  agreement    to   arbitration  by  consent,"  that   is, 

*'eTerj  agreement  to  refer''  may  be  made  a  rule  of  any 

one  of  the  superior  Courts.] 

Cur,  adv.  vult. 


1864. 

Ex  PARTS 

Glatsbkb. 


Poi«LOCK,  C.  B.,  now  said. — This  was  an  application  to 
make  a  rule  of  Court  a  covenant  in  a  lease,  by  which  the 
parties  agreed  that  a  certain  valuation  should  be  made  by 
two  in(Ufferent  persons,  and,  in  case  of  their  disagreement 
in  the  amount,  by  a  third  person  to  be  chosen  by  them. 

There  is  an  Qbyious  distinction  between  an  agreement  to 
refer  to  an  arbitrator  to  be  appointed  any  matter  of  differ- 
CQce  which  may  thereafter  arise,  and  an  agreement  to  refer 
to  an  arbitrator  named  a  matter  which  has  already  become 
tbe  subject  of  dispute.  If  there  be  a  general  agreement 
to  refer  future  disputes  to  one  or  more  persons  to  be  ap- 
pointed, and  in  pursuance  of  that  disputes  are  referred,  the 
"^miflsion  is  by  parol,  although  the  agreement  is  by  deed, 
^  a  parol  submission  cannot  be  made  a  rule  of  Court. 
Tltere  will  therefore  be  no  rule. 

Rule  refused  (a). 


(a)  a.  parol  submission  is 
^  attended  with  this  disad- 
^'•^tsge,  that  where  the  award, 
t^''^  m  writing,  is  concerning 
*  ittatter,  which  if  it  had  been 
^^'^j  agreed  to  by  the  parties 
^^  haYe  been  void  by  the 
^**tttte  of  Frauds,  the  award 
^^J**^  be  enforced  even  in  equity, 
"Bee  the  parol  submission   and 


written  award  form  but  one  parol 
contract.  Thus,  where  the  parties 
to  ^  submission  in  writing  afler* 
wards  agreed  by  parol  that  the 
arbitrator  should  determine  whe- 
ther a  lease  9hould  be  granted, 
and  he  directed  a  lease  to  be 
made,  the  Court  of  Chancery  re- 
fused to  decree  a  specific  perform- 
ance :  2  Cox  Ch.  Cas.  369. 


mu  m.— H.  &  c 


O   Q 
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1864. 


Cornish  and  Others  v,  Cleife  and  Others. 

JliJECTMENT  to  recover  possession  of  certain  dwelling- 
houses  and  gardens,  situate  in  the  parish  of  St.  Sid  well,  in 
the  city  of  Exeter. 

At  the  trial,  before  Bylesy  J.,  at  the  last  Exeter  Summer 
Assizes,  the  following  facts  appeared. — By  indenture  of  the 
29th  of  September,  1803,  the  then  feoffees  of  certain  lands 
in  the  parish  of  St.  Sidwell  granted  to  T.  Binford  a 
lease  for  ninety-nine  years,  determinable  on  three  lives,  of 
premises  therein  (^scribed  as  ^'  all  those  three  tenements 
or  dwelling-houses,  and  a  field  or  plot  of  ground  (formerly 
an  orchard)  adjoining  thereto,  with  the  appurtenances, 
containing  one  acre  or  thereabouts,  situate  in  the  parish  of 
St.    Sidwell  (except  all  trees,   &c.,    with  liberty  for  the 

thereof,  as  i  .  i 

well  in  houses,  lessors  to  enter  and  fell  the  same,  and  to  view  the  hus- 
wallM,  hedges,    bandry  used  on  the  said  field.")     This  lease  contained  a 

ditches,  fences, 
gates,  as  in 
all  other  need- 
ful and  neces- 
sary repara- 
tions wliatso- 
ever,  when 
and  as  often 
as  occasion 
shall  require 
during  the 
said  terra, 
and  at  the 
end  or  sooner 
determination 
thereof  the 
said  premises 
so  well  and 
sufficiently 
repaired  into 
the  hands 


Kor,  22. 


A  lessor  de- 
mised "  three 
tenements  or 
dwelling- 
houses,  and 
a  field  or  plot 
of  ground 
adjoining 
thereto,    and 
the  lessee 
covenanted 
<*  well  and 
sufficiently  to 
repair,  sus- 
tain and  keep 
the  said  tene- 
ments or 
dwelling- 
houses,  field 
or  plot  of 
ground  and 
premises,  and 
every  part 


covenant  by  the  lessee  '^  well  and  sufficiently  to  repair,  sus- 
tain and  keep  the  said  tenements  or  dwelling-houses,  field 
or  plot  of  ground  and  premises,  and  every  part  thereof^  as 
well  in  bouses,  buildings,  walls,  hedges,  ditches,  fences, 
and  gates  as  in  all  other  needful  and  necessary  reparations 
whatsoever,  when  and  as  often  as  occasion  shall  require 
during  the  said  term,  and  at  the  end  or  other  sooner  deter- 
mination thereof  the  said  premises  so  well  and  suffi- 
ciently repaired  into  the  hands  and  possession  of  the  said 
lessors  peaceably  to  leave  and  yield  up."  There  was  the 
usual  proviso  for  re-entry  by  the  lessors,  their  heirs  and 
and  possession  assigns,   if  the  lessee,  his   executors,   administrators,  and 

of  the  said 


ace- 


lessors 

built  in  the  field. 


rs  pe 
ably  to  leave  and  yield  up." — Held,  that  the  covenant  did  not  extend  to  houses  afterwards 
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ignsy  should  not  observe,  ful61,  and  keep  all  and  singular       1864. 


i 


e  covenants,  && 

By  indenture  of  the  26th  of  September,  1819,  T.  Binford 

Dted  to  one  Chesterman  an  underlease  of  the  field  only 

seventy  years,  determinable  on  the  same  lives.   In  1821 

is  field  was  divided  and  sold,  and  subsequently  fourteen 

houses  were  built  upon  it  by  various  persons  having  title 

lender  the  lease  of  1819.     The  houses  mentioned  in  the 

^^nrit  of  ejectment  were  part  of  these  fourteen  houses,  and 

tbe  plaintifls,  who  were  seised  in  fee  of  the  reversion, 

sought  to  recover  possession  of  the  premises  by  reason  of  a 

breach  of  the  covenant  to  repair  in  the  lease  of  1803.     The 

defendants  were  mortgagees  in  possession. 

It  was  admitted  that  the  houses  were  out  of  repair,  but 
it  was  contended,  on  behalf  of  the  defendants,  that  the  cove* 
nant  did  not  extend  to  buildings  erected  after  the  lease  was 
granted.  The  learned  Judge  directed  a  verdict  for  the 
plaintifls^  reserving  leave  to  the  defendants  to  move  to 
writer  the  verdict  for  them. 

Montague  Smith,  in  the  present  Term,  obtained  a  rule 
^iai  accordingly,  on  the  ground  that  the  covenant  to  repair 
did  not  apply  to  the  newly-erected  houses ;  against  which 

Karslahe  and  Stock  shewed  cause  (Nov.  18). — First,  the 

^^venant  to  repair,  in  the  lease  of  1803,  extends  to  all 

houses  subsequently  built  on  the  demised  premises.     In 

^oodfalPs  Landlord  and  Tenant,  p.  464,  8th  ed.,  it  is  said : 

**  General  covenants  to  repair  and  leave  in  repair  extend  to 

^1  buildings  erected  during  the  term."    That  position  is 

Supported  by  the  authority  of  Dowse  v.  Cole  (a),  where  a 

leasee  covenanted  to  pull  down  the  three  houses  leased  to 

l^im,  and  build  three  others  in  the  same  place ;  and  also 

during  the  term  well  and  sufficiently  to  repair  all  the  houses 

(a)  2  Vent.  126 ;  S.  C.  Dom.  Dmm  v.  EcarU^  3  Lev.  264. 

o  o  2 


Cornish 

v. 
Cleifx. 
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1864.  80  agreed  to  be  built,  and  also  all  sewers,  &c.,  made  or  to 
be  made  *^ac  dicta  dimissa  p^missa,  ac  domos,  (edificia 
guperinde  fore  erect  et  edificaty^  and  every  of  them,  well 
and  sufficiently  repaired  to  deliver  up  at  the  end  or  other 
sooner  determination  of  the  term.  The  lessee  built  four 
houses,  "and  the  Court  were  of  opinion  that  the  cove- 
nant did  extend  to  the  other  house,  as  well  as  to  the  three 
which  were  agreed  to  be  built ;  for  in  the  last  covenant, 
which  is  to  deliver  up  well  repaired,  it  is  dicta  p'missa,  ac 
domos  et  sedificia  superinde  fore  erect',  which  is  general ; 
and  it  is  the  rather  so  to  be  taken,  because  in  the  first 
covenant  for  keeping  in  repair  during  the  term  it  is  the 
houses  agreed  to  be  built,  which  words  (agreed  to  be  built) 
are  left  out  in  the  last  covenant,  which  the  Court  took  to 
be  a  distinct  covenant."  So,  where  there  was  a  covenant 
to  repair,  &c.,  praedimissa  from  the  time  of  the  lease  to  the 
determination  thereof*  and  so  well  kept  in  repair  to  give 
up  at  the  end  of  the  term,  not  saying  "  from  time  to  time,** 
and  afterwards  the  lessee  built  a  malt-house :  it  was  held 
that  the  covenant  extended  to  the  malt-house,  for  it  was  a 
continuing  covenant,  "  and  though  the  house  had  no  actual, 
yet  it  had  a  potential  being  at  the  time  of  the  lease  :** 
Brown  v.  Blunden  (a).  Those  authorities  establish  this 
position,  that  a  general  covenant  to  repair  casts  on  the 
lessee  the  onus  of  repairing  buildings  erected  subsequently 
to  the  lease,  as  well  as  those  originally  demised.  The 
words  of  this  covenant  do  not  exempt  the  defendants  from 
the  general  rule.  The  lessees  covenant  to  repair  **  the  said 
tenements  and  dwelling-houses,  field  or  plot  of  groimd,  as 
well  in  houses^  buildings,  walb,  hedges,  ditches,  fences  and 
gates  as  in  all  other  needful  and  necessary  reparation.^ 
Stronger  language  could  not  have  been  used  short  of  ex- 
pressly mentioning  buildings  thereafter  erected.     Can  it  be 

(a)  Skin.  121. 
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0tid  that  the  repair  of  subsequently  erected  buildinfi^s  is        1864. 
Slot  needful  and  necessary  reparation  ?    The  only  autho- 
witj  in  fiiTour  of  the  defendants  is  Doe  d.  Trustees  of  Wor^ 
tester  Schools  t.  Rowlands  (a),  but  there  the  covenant  was 
«>  repair  the   buildings  demised,  and  to  rebuild  them,  if 
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Motdague  Smith  {Ktnffdon  with  him),  in  support  of  the 
1«. — ^According  to  the  true  construction  of  this  covenant, 
rh^re  has  been  no  forfeiture.     The  covenant  is  only  to 
nep4ur  and  keep  in  repair  the  houses  then  built  on  the 
d^cnised  premises.     In  Dowse  v.  Cak  {b)  the  Court  were 
»pinion  that  there  were  two  distinct  covenants,  viz.,  a 
enant  to  repair  the  houses  agreed  to  be  built,  and  also  all 
hc>%.-i8es  thereafter  to  be  built.  However,  Rokeby^  J.,  doubted, 
at.  ^i^eming  to  him  to  be  one  covenant,  **  and  so  all  the  subse- 
^^a^Dt  matter  concerning  leaving  the  houses  well  repaired, 
^^ould  be  restrained  and  understood  of  those  agreed  to  be 
^  *^  m  It."    In  the  report  of  that  case  by  Levinz  (c)  the  Court 
^ci  that  '*  though  in  the  first  covenant  he  is  obliged  only 
repair  the  messuages  so  agreed  to  be  erected,  which 
^^«  three^  during  the  term,  yet  by  the  last  covenant  he  is 
^^nd  dicta  dimissa  ac  domos  superinde  erect'  (not  agreed 
be  erected,  but  superinde  erect*  indefinitely)    which 
^ends  to  all  the  houses  which  should  be  erected  on  the 
mises    before    the  term    expired   whether   they   were 
before  to  be  erected  or  not.'*     Brown  v.  Blunden  (d) 
^^"^xeeded  on  the  ground  that  the  covenant  was  to  repair 
no  the  time  of  the  lease  to  the  determination  thereof,** 
that  it  was  a  continuing  covenant  extending  to  all  houses 
^^^ich  might  be  built  within  that  time.     This  covenant 
^^^uld  be  construed  reddendo  singula  singulis.    The  lessees 

(a)  9  C.  &  P.  734.  (c)  3  Lev.  264. 

(ft)  2  Vent  126.  (<0  Skin.  121. 
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coTenant  to  repair  **  the  tenementSy  dwelling-houseB,  fieldi 
&C.,  as  well  in  houses,  buildings,  walls,  hedges,"  &a ;  that 
is,  so  far  as  regards  the  houses  to  keep  the  houses  in  repair, 
and  so  far  as  regards  the  field,  to  keep  the  hedges  in  repur. 
The  parties  evidently  contemplated  that  the  field  would, 
not  be  built  upon^  for  the  lease  contains  a  clause  permitting^ 
the  lessors  to  enter  and  view  the  husbandry  thereon. 

Cur.  adv.  vulL 

Pollock,  C.  B.,  now  said. — In  the  case  of  Cornish  y^ 
Cleifey  in  which  a  rule  was  obtained  to  enter  the  verdict  for 
the  defendants,  we  are  all  of  opinion  that  the  covenant  in 
the  lease  does  not  extend  to  the  newly  erected  houses,  and 
consequently  there  was  no  breach  of  it  to  justify  the  claim 
to  recover  possession  for  a  forfeiture.  The  rule  will  there- 
fore be  absolute  to  enter  the  verdict  for  the  defendants. 

Bramwell^  B.,  said. — I  am  of  the  same  opinion.  I 
should  be  glad,  if  possible^  to  lay  down  some  general  rule 
by  which  cases  of  this  kind  might  be  governed,  but  I  do  not 
see  how  it  is  possible^  because  each  case  must  depend  on 
the  particular  terms  of  the  covenant  into  which  the  parties 
have  entered. 

It  seems  to  me  that  in  this  case  the  covenant  to  repair 
does  not  extend  to  the  newly-erected  houses.  I  emphasize 
the  word  '*  houses,'^  because  I  think  that  if  an  addition  had 
been  made  to  an  old  house  by  putting  up  a  lean-to,  a  bam, 
or  a  stable,  it  would  have  been  a  part  of  the  house  within 
the  meaning  of  the  covenant  But  in  my  opinion,  the 
covenant  does  not  apply  to  a  separate  and  independent 
dwelling-house,  erected  subsequently  to  the  date  of  the 
lease.  The  words  are,  «*  will  well  and  suflBciently  repair, 
sustain,  and  keep  the  said  tenement  or  dwelling-house.* 
The  word  ''tenement,"  is  obviously  used  as  synonymous  with 


\ 
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^LftweUing-house,*  so  that  the  covenant  may  be  read  thus :  1864. 
ill  well  and  sufficiently  repair,  sustain,  and  keep  the 
cl  dwelling-bouse,  field,  plot  of  ground  and  premises,  and 
pry  part  thereof."  There  it  only  speaks  of  the  existing 
vises  and  field,  plot  of  ground  and  premises.  It  goes  on  ; 
well  in  houses,  buildings,  walls,  hedges,  ditches,  fenccg 
<:3  gates,  as  in  all  other  needful  and  necessary  reparation 
atsoeyer,  when  and  as  often  as  occasion  shall  require." 
my  opinion  those  words  do  not  extend  the  covenant, 
t  their  only  object  is  to  explain  what  goes  before,  that  iS| 
Lt  the  lessee  is  to  repair,  not  only  the  houses,  but  also  the 
hidings,  walls,  hedges,  ditches,  fences,  and  gates. 
Jit  would  be  difficult  to  say  that  the  covenant  would  not 
^end  to  any  new  building ;  for,  as  I  before  observed,  if 
addition  was  made  to  the  dwelling-house  by  building 
inst  it  a  lean-to  or  a  stable,  that  would  be  within  the 
^^inns  of  the  covenant.  But  I  think  it  does  not  extend 
^o  a  new  building,  as  for  instance  a  bam,  erected  at  a 
^■^tance  from  the  house,  because,  in  my  judgment,  the 
"^^^oid  "  buildings'*  refers  to  what  in  popular  parlance  may 
^^  said  to  be  a  part  of  the  house.  For  these  reasons  I 
ink  that  the  rule  ought  to  be  absolute* 

Channell,  B.,  said. — I  am  also  of  opinion  that  the  rule 

uould  be  absolute  to  enter  the  verdict  for  the  defendants. 

^Sree  in  thinking  it  necessary  in  every  case  to  attend  to 

particular  language  of  the  covenant.     It  can  scarcely 

expected  that  cases  should  be  found  so  directly  in  point 

^o  relieve  the  Court  from  the  necessity  of  considering 

^^  eiSTect  of  the  language  used.     The  authorities  cited  in 

^^  text  books,  establish  these  rules,  that  where  there  is  a 

^^nerd  covenant  to  repair,  and  keep  and  leave  in  repair, 

^^  inference  is  that  the  lessee  undertakes  to  repair  newly 

^*^ctcd  buildings.     On  the  other  hand,  where  the  covenant 
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18  to  repair,  and  keep  and  leaTe  in  repair  the  demised 
buildings^  no  such  liability  arises.  This  case  does  not  fidl 
exactly  within  either  rule,  but  it  appears  to  me  to  fall  more 
within  the  latter.  Looking  at  the  knguage  of  the  coTcnant^ 
and  for  the  reasons  given  by  the  Lord  Chief  Baron  and 
my  brother  Bramwett,  I  think  the  rule  should  be  absolute. 

PiGOTT,  6.,  said — I  am  of  the  same  opinion.  At  one 
time  I  was  disposed  to  think  that  the  words,  **  as  well  in 
houses,"  &c.,  were  an  extension  of  the  former  words  of  the 
covenant,  but  in  the  result  I  have  come  to  the  same  con- 
clusion as  my  brother  Bramwell. 

Rule  absolute. 


Nov.S. 


A  written 
application 
for  a  loan  till 
a  fixed  da^ 
is  not  an  m- 
Btmment  by 
virtue  of  which 
money  ia  pay* 
able  within 
the  3  &  4 
Wm.  4,  c.  42. 
8.  ^  00  as  to 
entitle  the 
jury  to  give 
interest  as 
damaffes, 
though  Uie 
loan  18  made 
on  the  terms 
of  the  appli- 
cation. 


Tatlor  v.  Holt. 

X^£CLARATION  for  money  lent,  interest,  and  on  ac« 
counts  stated.     The  plaintiff  claimed  20/. 

Pleas :  First,  except  as  to  1/.,  parcel  of  the  money  claimed, 
never  indebted. 

Second:  payment 

Third :  As  to  R,  parcel  of  the  money  claimed,  payment 
into  Court. 

The  plaintiff  took  issue  on  the  first  and  second  pleas, 
and  accepted  the  sum  paid  into  Court  in  satisfaction  of  that 
part  of  hb  claim  to  which  the  third  plea  was  pleaded. 

The  cause  was  tried,  in  pursuance  of  a  Judge's  order 
made  under  the  19  &  20  Vict.  c.  108,  s.  26,  before  the 
Judge  of  the  County  Court  of  Yorkshire,  holden  at  Leeds, 
without  a  jury. 

The  Judge  gave  a  verdict  for  the  plaintiff  for  21  5s.,  on 


V 


ice  of  the  loan  in  question^  and  subsequently  revived 
^^  debt  by  payment  of  4/.  on  account  of  the  said  balance. 
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interest  coont  only,  not  being  satisfied  by  the  plaintifTs        1864. 
^v-icJence  (which  was  contradicted  by  thejdefcndant  and  his 
nes)  that  the  plaintiff  had  lent  the  defendant  more 
Kiey  than  the  latter  had,  including  the  1/.  paid  into 
urt,  repaid  the  plaintiff, 
'o  entitle  himself  to  interest  the  plaintiff  produced  a 
l^^C«r  in  the  defendant's  handwriting,  of  which  the  following 
copy : — 
^  Dear  Sir,  "Sept  19,  1854. 

'*  Could  yon  do  me  the  favour  to  lend  me  10/.  until 
nday,  the  2nd  of  October  ?    I  am  afraid  I  shall  never 
out  of  your  debt  for  the  favours  you  have  done  me. 

'*  Yours  truly, 

"  Wra.  Holt." 

Ct  was  admitted  by  the  plaintiff  that  he  had  previously 

the  defendant  various  sums  of  51  and  under,  but  not 

the  amount  of  the  loan  in  question,  which  sums  had 

n  shortly  after  repaid  to  him  by  the  defendant  without 

egi,  and  that  the  plaintiff  had  neither  asked  nor  ex* 

ted  interest  on  these  loans,  being  on  terms  of  intimacy 

^li  the  defendant. 

t  was  also  admitted  by  the  plaintiff  that,  neither  at  the 

e  of  the  loan  in  question,  nor  at  any  subsequent  time 

:il  the  commencement  of  this  action,  had  he  given  the 

^ndant  either  written  or  verbal  notice  of  hb  claiming 

^«rest  on  that  loan. 

3t  was  also  proved  that  from  1856  to  the  month  of  June, 

Q3,  the  defendant  had  neither  seen  nor  heard  of  the 

iotiff,  who  had  been  absent  from  England  part  of  the 

e:  that  in  June,  1863,  the  defendant  met  the  plaintiff 

identally  in  Leeds  and  voluntarily  mentioned  the  fact  of 

^**  being  indebted  to  the  plaintiff  in  the  sum  of  5/.,  for  a 
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The  letter  above  set  out  was  admitted  by  the  defendan 
but  his  counsel  contended  it   was  not  an  '^iDstrumen 
within  the  3  &  4  Wrn.  4,  c.  42,  s.  28,  enabl'mg  the  plaintL 
to  recover  interest. 

The  Judge  gave  the  plaintiff  a  verdict  for  the  inte 
with  leave  to  the  defendant  to  move  to  enter  a  verdict 
nonsuit  if  the  Court  should  think  that  the  letter  was  not 
"  instrument"  within  the  Act 

Q2£cmi,  in  last  Trinity  Term^  obtained  a  rale  nisi 
accordingly^  on  the  ground  that  the  letter  of  the  19tb^  <>, 
September  was  not  an  'instrument"  within  the  3  Sc  -4 
Wm.  4,  c.  42,  s.  28  ;  against  which 

Thrupp  shewed  cause* — The  defendant's  letter  to     «:  lie 


Where  a  cause       (a)  The  Ma^ster  objected  to  draw  up  the  rule,  on  the  ground 

Court^^aT  *  ^Py  o^*^®  Judge's  notes  was  not  produced  at  the  time  of  the  mot» 
been  tried  Q^ain  (who  was  not  present  at  the  trial)  informed  the  Court   t^l^^t 

Ju^  of  a  application  had  been  made  to  the  Judge  for  a  copy  of  his  notes,  ^m<i 

County  Court  that  he  refused  to  furnish  them,  and  that  the  time  for  moving  £c»^  • 

theT9&  20  ^'^^  ^'"'^  ^^  nearly  expired. 

Viet,  c.  108,  Per  Curiam. — It  is  an  established  rule  that  where  a  cause   »-*^   * 

mc^oiT^r^a  ■^P^"^''  Court  has  been  tried  before  a  County  Court  Judge,  pursi*^**' 

new  trial  the  to  the  19  &  20  Vict.  c.  108,  s.  26,  the  notes  of  the  Judge  mo«'^  ^^ 

notes  of  the  produced  on  a  motion  for  a  new  trial,  unless  the  motion  be  ma^i^   ^^ 

Judge  must  '^  ,  ,  ^j, 

be  produced,  counsel  who  was  present  at  the  trial.    As,  however,  the  time       *^ 

•**  hf  moving  has  nearly  expired,  the  rule  may  be  drawn  up  upon  an   «»"*' 

made  by  coun-  davit  that  the  Judge  has  been  applied  to  and  refused  to  fnnii^ -*^ 

sel  who  was  qq^j  ^f  jjjg  notes,  the  party  undertaking  that  the  notes  shall  be 

trial  duced  upon  the  argument  of  the  rule. 

But  where  it  

appeared  by  _    ^h^ 

Mldavit  that         Subsequently,  the  facts  stated  in  the  text  were  agreed  to  ^^"^ 


the  J^dge  parties,  and  certified  by  the  Judge,  his  clerk  verifying  his  sign^***^ 

to  furnish  a       hy  affidavit.    The  Judge  also  stated  in  his  certificate  that  he  ha/d   1^^™ 

copy  of  his         no  note  of  the  case  as  there  was  no  jury,  and  the  facts  were  •i**'^ 

first  instance      ^^  Court  thereupon  consented  to  the  rule  being  argued* 
and  the  time  ^_ 

for  moving  for  a  new  trial  had  nearly  expired,  the  Court  permitted  the  role  to  be  ^■*^>^ 
up  upon  that  affidavit,  the  party  underUiking  that  the  notes  should  be  produced.  '■'P^ 
argument  of  the  rule. 
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f^laintiff  is  a  written  instrument  within  the  28th  section  (a) 
of  the  3  &  4  Wm.  4>  c.  42^  and  consequently  the  Judge  had 
power  to  give  interest  in  the  nature  of  damages.     Prior  to 
tliat  statute,  as  pointed  out  by  Lord  Tenterden^  C.  J.,  in 
FtMge  ▼•  Newman  (6),  interest  was  not  payable  on  an  instru* 
xnent  of  this  character.    But  in  framing  the  28th  section 
of  the  3  &  4  Wm.  4,  c.  42^  the  legislature  appears  to  have 
had  in  view  Lord  TenUrdejCs  remarks ;  and  the  Act  is  en- 
larging and  remedial.     The  28  th  section  is  framed  so  as  to 
uiclude  all  written  instruments  which  shew  that  money  is 
payable  at  a  time  certain.     [Bramwell^  B. — To  bring  a 
^initten  instrument  within  that  section,  must  not  the  obliga- 
uon  to  pay  appear  on  the  face  of  the  instrument  ?]     An 
I  O  U  would  be  within  the  statute,  and  this  document  is 
tantamount  to  an  I  O  U.     [BramtoeU,  B.— The  defendant 
docs  not  say,  "I  owe  you  10/.  ;"*  but  "  I  may  owe  you  10/." 
In  effect   it  is  an  application  for  a  loan.]     The  plaintiff 
'^▼ing  lent  the  money  on  the  terms  contained  in  the  letter, 
both  parties  became  bound  by  those  terms.     It  is  true  that 
^e  interest  being  recovered  as  damages,  the  verdict  should 
^ot  have  been  entered  on  the  count  for  interest;  but  the 
^le  has  not  been  moved  on  that  ground. 
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QicatJi,  in  support  of  the  rule. — The  defendant's  letter  to 
^e  plaintiff,  being  a  mere  application  for  a  loan,  is  not  an 


(a)  Sect.  2S  enacts:   "That 

^pon  all  debts  or  sums  certain, 

Payable  at  a  certain  time  or  other- 

^"sc,  the  jury,  on  the  trial  of  any 

^^'ue,  or  on  any  inquisition    of 

^^mages,  may,  if  they  shall  think 

^t,  allow  interest  to  the  creditor, 

^t  a  rate  not  exceeding  the  cur- 

^^t  rate  of  interest,  from  the 

^^  when  such  debts  or  sums 

^•^tain  were   payable,    if  such 

^ts  or  sums  be    payable   by 

Virtue  of  some  written  instrument 


at  a  certain  time,  or,  if  payable 
otherwise,  then  from  the  time 
when  demand  of  payment  shall 
have  been  made  in  writing,  so  as 
such  demand  shall  give  notice  to 
the  debtor  that  interest  will  be 
claimed  from  the  date  of  such 
demand  until  the  time  of  pay- 
ment :  provided  that  interest 
shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law.** 
(6)  9  B.  &  C.  3S0,  381. 
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1864.        instrument  by  virtue  of  which  money  is  payable.     Coi 
quently,  it  is  not^witbin  the  3  &  4  Wm.  4,  c  42^  8.  2 
Prior  to  that  statute  interest  was  allowed  by  law  only  u 
mercantile  instruments,"ezcept  in  cases  where  there 
been  an  express  promise  to  pay  interest,  or  where  from 
usage  of  trade  or  other  circumstances  such  a  promise  co 
be  implied  :  Higgins  v.  Sargent  (a).  Page  t.  Neunnan  ( 
The  object  of  the  statute  was  to  put  other  instrume 
which  on  their  face  create  an  obligation  to  pay  upon  a 
certain,  upon  the  same  footing  as  regards  the  payment, 
interest  as  mercantile  instruments  (c). 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  8hoK-:aJd 
be  absolute.     The  3  &  4  Wm.  4,  c.  42,  s.  28,  ena^^rts 
that  the  jury  may,  if  they  think  fit,  allow  interest  up^^c^n 
debts  payable  at  a  certain  time  by  virtue  of  a  written    in- 
strument.    This  debt,  though  payable  at  a  certain  time.^  » 
not  payable  by  virtue  of  a  written  instrument,  but  by  virt  «e 
of  that  instrument  coupled  with  what  took  place  afterwar'^^JSi 
If  the  question  were  whether,  coupling  the  written  inst^m* 
ment  with  what  took  place  afterwards,  interest  was  payal-^^®> 
it  plainly  was  not     It  is  manifest  that  the  parties  ne*^^^ 
contemplated   payment    of  interest      The   plaintiff    t^*^ 
been  in  the  habit  of  lending  the  defendant  small  su^r^^ 
which  were  repaid  without  interest,  and  this  was  an  appl*   "^^ 
tion  for  a  loan  on  the  terms  on  which  they  had  been  ^^^^^^'^ 
dealing. 


Bramwell,  B. — I  ako  think  this  statute  was  inten*^^ 
to  apply  to  written  instruments  which  on  their  face  ^^ 
forth  an  obligation  to  pay  at  a  time  certain.    This  is  cXe^^^J 

(a)  2  B.  &  C.  349.  County  Conrt  Judge  sitting  -9^*^' 

(h)  9  B.  &  C.  381.  out  a   jury,  but  to  this  it     ^^ 

(c)  He  also  objected  that  the  answered  that  the  rule  ira#   ^^ 

28th  section  did  not  apply  to  a  moved  on  that  gronnd. 
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not  such  an  instrumeDt.     The  plaintifF  might  have  refused 

to     lend  on  the  terms  proposed,  or  might  have  offered  to 

lend  for  a  longer  or  shorter  period.    In  that  case^  mani-  9. 

lestljy  the  contract  would  have  depended  not  on  the  written 

instrument,  but  on  that  instrument  coupled  with  what  took 

place  afterwards.    It  is  true  that,  in  the  present  case,  the 

plaintiff  did  lend  on  the  terms  proposed^  but  that  cannot 

alter  the  character  of  the  instrument.     The  instrument  was 

not  at  first,  and  by  what  subsequently  took  place  could 

not  become,  the  record  of  any  engagement  between  the 

parties.     One  test  is  that  such  an  instrument  would  not 

require  a  stamp.    Another  is,  that  if  the  money  had  been 

lent  on  terms  different  from  those  contained  in  the  written 

instrument,  that  might  have  been  shewn  by  parol  evidence* 

I  think,  for  these  reasons,  that  this  instrument  is  not  within 

the  statute. 

Channell,  B.-^I  also  think  a  nonsuit  should  be  entered. 
A  Verdict  could  not  have  been  obtained  against  the  defend- 
ant by  simply  putting  in  the  written  instrument,  for  it 
IS  merely  a  reqpest  for  a  loan ;  it  was  the  plaintiff's  com- 
pliance with  the  request  which  created  the  cause  of  action. 

PiGOTT,  B. — During  the  argument  I  have  entertained 
doubt    The  plaintiff,  having  lent  the  money  until  the 
2nd  of  October,  which  the  letter  fixed  as  the  day  for  re- 
payment, I  was  at  first  disposed  to  consider  that  letter  an 
**  instrument"  within  the  meaning  of  the  28th  section.     In 

the  result,  however,  I  agree  with  the  opinions  expressed  by 

the  other  members  of  the  Court. 

Rule  absolute  for  a  nonsuit. 
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A  lease  for 
twenty-one 
years,  deter- 
minable at 
the  end  of 
seven  or  four- 
teen, if  the 
parties  so 
think  fit,  is 
not  deter- 
minable with- 
out the  joint 
assent  of 
lessor  and 
lessee. 


FowELL  and  another  y.  Tranter  and  others. 

Ejectment.— The  defendant  Tranter  appeared,  th< 
other  defendants  suffering  judgment  by  default. 

At  the  trialy  before  Keating^  J.,  at  the  Warwickshin 
Summer  Assizes,  1864,  the  only  question  between  tb 
parties  was  as  to  the  construction  of  a  clause  in  a  lease 
By  that  lease,  expressed  to  be  made  between  Williao 
Milner  of  the  one  part,  and  James  Tranter  of  tb 
other  part,  William  Milner  demised  the  premises  ii 
question  to  the  defendant  Tranter,  from  the  5th  of  March 
1850,  '*  for  the  term  of  twenty-one  years,  determinable 
nevertheless,  at  the  expiration  of  seven  or  fourteen  years 
if  the  said  parties  hereto  shall  so  think  fit^  The  interest  o 
William  Milner  had  vested  in  the  plaintiffs,  who  had  givei 
a  notice  to  determine  the  lease.  The  notice  was  admitte< 
to  be  sufficient  if  the  plaintiffs  had  power  to  determine 
the  lease  at  the  end  of  fourteen  years  of  the  term  withou 
the  assent  of  the  lessee. 

The  learned  Judge,  being  of  opinion  that  the  plaintiff 
had  no  such  power,  directed  a  nonsuit;  but  reserved  leav< 
to  the  plaintiffs  to  move  to  enter  the  verdict  for  them. 

Mellish,  on  a  former  day  in  this  Term,  obtained  a  rah 
nisi  accordingly,  on  the  ground  that,  according  to  the  tni< 
construction  of  the  lease,  the  plaintifis  were  entitled  t\ 
determine  it  at  the  end  of  fourteen  years ;  against  which 


Hayesy  Serjt.,  shewed  cause. — The  lease  is  made  determi 
nable  at  the  expiration  of  seven  or  fourteen  years,  "if  th 
parties  so  think  fit."  Grammatically,  these  words  have  but  on« 
meaning  ;  the  plural  number  should  not  have  been  used  : 
the  intention  was  that  one  of  the  parties  might  determini 
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lease  without  the  other  partj's  assent.  It  is  argued 
%  inasmuch  as  without  these  words  the  parties  could  have 
ermined  the  lease  at  any  time  by  consent,  the  words  are 
s*plusage  unless  they  be  read,  '*  if  the  parties,  or  either  of 
\y  so  think  fit.''  If  that  were  so,  it  would  be  no  reason 
an  interpolation  to  give  the  passage  a  meaning,  which 
^  <^  itself  it  has  not.  But  it  is  not  so ;  for  if  the  words 
*^^<i  been  omitted  from  the  lease,  it  would  then  have  been 
"^  terminable  at  the  option  of  the  lessee  without  the  assent 
tlie  lessor :  Dann  v.  Spurrier  {a).  The  rule  is  well  settled 
^%  where  the  words  of  a  grant  are  ambiguous,  they  are 
Idc  construed  most  strongly  against  the  grantor :  Doe  d. 
Up  v.  Dixon  {h).  But  here  it  is  endeavoured  to  strain 
^*^^m  in  favour  of  persons  claiming  under  the  grantor, 
«igh  the  words  themselves  are  not  ambiguous. 

JMeUiskBXiA  Willsy  in  support  of  the  rule. — The  rule  that, 

b^re  a  lease  is  made   determinable   without  stating  at 

ose  option,  it  is  determinable  at  the  option  of  the  lessee, 

i^ot  disputed     On  that  ground,  indeed,  the  words  *'  if 

e   parties  so  think  fit"  were  inserted,  viz.,  to  give  the 

an  option  as  well  as  the  lessee.     But  the  rule,  that  a 

is  to  be  construed  in  favour  of  the  grantee,  has  clearly 

application ;  for  the  words  of  the  lease  must  receive  the 

e  construction  whether   the   lessor  or  lessee  be   the 

n  affecting  to  determine  the  lease.     And  the  words 


^^^e  used,  necessarily  import  one  of  two  things,  either  that 

^^  consent  of  both  parties  is  requisite  to  the  determination 

^^*     the  lease,  or  else  that  either  party  has   the  option  of 

^^^termining  it.     Whichever  construction   be  adopted,  it 

^I^rates  for  the  benefit  of  one  party  as  much  as  the  other. 

^t  the  defendant's  construction  is  open  to  this  objection, 

*^^t  if  it  be  correct  the   clause   is  nugatory.     A   special 

(a)  3  Bos.  &  F.  399.  (b)  9  East,  15. 
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1864.  provision  to  enable  the  parties  to  do  at  a  particular  time 
FowxLL  ^y^A^  they  might  do  at  any  time  during  the  term,  without 
any  provision  at  all,  is  practically  absurd.  The  clause 
cannot  be  treated  as  mere  surplusage,  for  the  parties 
obviously  intended  it  to  be  a  substantial  provision.  [Bram* 
fvellf  6. — The  defendant's  construction  would  not  render 
the  clause  inoperative,  since  that  construction  would  provide 
a  mode  of  determining  the  lease  without  the  formalities 
of  a  surrender.]  No  one  can  suppose  that  the  clause 
was  inserted  with  that  object  The  Court  will  adopt  that 
construction  which  alone  can  carry  out  the  intention  of 
the  parties. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
should  be  discbaiged.     It  is  indeed  very  likely  that  the 
intention  was,  that  either  of  the  parties  should  have  the 
option   of  determining  the   lease.      And,  certainly,   the 
language  used  would  be  more  significant  if  it  could  be  so 
construed.     Still,  if  we  construe  the  words  literally,  they 
are  not  without  meaning,  and  whatever  may  have  been  the 
intention  of  the  parties,  if  that  intention  be  not  expressed 
we  are  not  at  liberty  to  construe  the  words  differendy    ^ 
from  their  natural  meaning.     Where  a  lease  is  granted  for%: 
seven,  fourteen,  or  twenty-one  years,  without  mentionipg^. 
at  whose  option  it  is  determinable,  it  has  been  decidec^^ 
that  the  option  is  with  the  lessee.     Where  the  lease  inec^-^ 
tions  both  parties,  but  does  not  state  whether  the  option 

determining  it  is  in  either  party,  or  whether  both  parl^ 

are  required  to  consent  for  that  purpose,   it  is  certal^^- 
open  to  contend   that  both  are  mentioned  in  order    t-JT] 
the  landlord  may  have  an  option  as  well  as  the  tenant, 
any  usage  could  be  traced  so  to  frame  leases  wher^^ 
option  to  either  party  is  intended,  or  any  authority      t 
giving  the  words  the  interpretation  for  which  the  plai»*  •'^ 
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xtend,  I  should  willingly  accede  to  it    But  in  the  absence        1864. 
either  authority  or  of  evidence  of  usage,  the  plain  mean-       p'"^'"^^ 

of  the  words  beins:  sensible,  we  cannot  depart  from  that  „    ^^ 
oaning. 


Sramwell,  B. — The  plaintiffs  labour  under  this  diffi- 
cvilty,  that  they  admit  the  natural  and  grammatical  meaning 
oF  the  words  to  be  against  them.     The  golden  rule  of  con- 
struction is,  that  words  are  to  be  construed  according  to 
txieir  natural  meaning,  unless  such  a  construction  would 
Either  render  them  senseless,  or  would  be  opposed  to  the 
B^neral  scope  and  intent  of  the  instrument,  or  unless  there 
*>©  some  very  cogent  reason  of  convenience  in  favour  of  a 
different   interpretation.      I  see  none   here.     The  words 
Naturally  import  that  the  joint  assent  of  lessor  and  lessee 
shall   be   necessary  to   the   determination    of   the   lease. 
-Possibly  the  parties  may  have  intended  it  to  be  determi- 
nate at  the  option  of  either;  but  if  that  were  the  intention 
-I  have  great  difficulty  in  understanding  how  the  clause  has 
l^n  expressed  as  it  is.     This  is  a  solemn   instrument, 
prepared  by   an   attorney  and   engrossed  on  parchment^ 
^Qd  its  terms  must  have  been  discussed.      But,  however 
^hat   may  be,   the   words  are  sensible   when   interpreted 
According  to  their  natural  meaning,  and,  except  for  such 
^"^aaoDS  B8  I  have  enumerated,  I  think  they  should  be  so 
n^terpreted. 

Chamkell,  B. — I  am  of  the  same  opinion  and  for  the 
*sine  reasons. 

PiooTT,  B. — I  think  we  are  bound  to  carry  out  the 
^^ti  tract  which  the  parties  have  expressed,  without  specu- 

X^OL.  in. — H.  &  C.  H   H  EXCH. 
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1864.       lating  as  to  their  intentions.     The  plaintifis'  construction 

of  the  clause  requires  the  word  '*  respectively**  to  be  intro — 
duced ;  the  parties  having  left  that  word  out,  we  cannot* 
introduce  it. 

Rule  discharged 


^^-  22.  MURPHET  V.  CaRALLI. 

Some  baJea  of     I  jjg  fij^^  count  of  the  declaration  (which  was  the  cou^^br;/ 

cotton  were  ^  ^ 

insecurely  relied  on)  Stated  that  the  defendant  so  carelessly*  "ep       1^* 

piled  in  a 

warehouse  by  gently,  wrongfully  and  improperly  placed  a  pile  of  cotti^z^n 

cotton  porters  ,    ,       .  .  ,      -  ,  ,         - j 

acting  under  bales  m  a  certain  cotton  shed  or  warehouse,  that  by  B^rMa 

the  control  of  «  i       i  i  i»  /.  i  _  J 

the  warehouse-  through  the  mere  carelessness,  negligence,  wrongful  a^^^ 


the^'pW  ^  improper  conduct  of  the  defendant  in  that  behalf  the  ^ 
?^tt!^W.^  fell  upon  the  plaintiff,  who  was  then  lawfully  engaged 
*h*Kii^^^°™  working  in  the  said  cotton  shed  or  warehouse,  and  inflict ^^ 
belonged.   A    on  him  bodilv  injuries,  and  the  plaintiff  thereby  becac^^^ 

few  days  after  >f       ^  * 

the  plaintiff,      ill,  &c. 

being  lawfully        _  -^t  •»  t  i 

in  the  ware-         Flea.     Not  guilty. — Issue  thereon. 

canvass  the  ^^  ^^^  ^^^^9  before  the  Assessor  of  the  Court  of  Passaa-^^ 

anodier  cotton  ^^^  ^^®  borough   of  Liverpool,   the   following  facts  w^^^ 


w^W  proved  on  behalf  of  the  plaintiff:— The  defendant 

by  the  fall  of  Liverpool  cotton  merchant,  and  he  and  another  firm       ^^ 

one  of  the  *■  - 

defendant's  cotton  merchants  (Messrs.  Dixon  &  Co.)  had  respectiv^V 

bales:— ^««,  ,  ,    ,  .       i 

that  the  de-  caused  some  bales  of  cotton  to  be  stored  in  the  same  wi 


not  rwpon-       house.     The  plaintiff  having  been  employed  by  Mes^^** 

injury.  Dixon  &  Co.  to  recanvass  their  bales,  went  to  the  \vm^'^^ 

bouse,  and  while  engaged  in  recanvassing  Messrs.  DixocB-  ^ 

Co's  bales  received  the  injuries  for  which  this  action 

brought  from  the  fall  of  one  of  the  defendant's  bales. 


i 
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Jendant^s  bales  had  been  stored  some  dajs  before  the 
cident  by  cotton  porters  in  the  defendant's  employ,  under 
t.I:i^  superintendence  of  one  Jones,  the  warehouse  keeper 
^■^TB  ployed  by  the  owner  of  the  warehouse.     From  the  evi- 
cl^vice  of  Jones  it  appeared  that  it  was  his  duty  to  see  the 
tsfc^les  piled  properly,  and  that  those  who  piled  the  bales 
re  bound  to  obey  his  directions.     He  further  stated  that 
eo  the  pile  was  not  made  properly  at  first,  he  was  in  the 
T}it  of  pulling  it  down  and  ordering  it  to  be  repiled. 
idence  was  also  given  that,  at  the  time  when  the  defend- 
t:*8  bales  were  piled,  they  were  not  properly  secured  so  as 
prevent  them  from  falling.     It  was  not  disputed  that  the 
Cotton  porters  were  workmen  who  understood  the  mode  in 
^^fcich  bales  ought  to  be  piled.     The  charges  for  warehouse 
*'^^>om  were  at  a  given  price  per  bale,  no  exclusive  space  in 
^li«  warehouse  being  allotted  to  the  different  merchants. 

The  learned  Assessor,  being  of  opinion  that  on  this  evi- 
^^nce  it  appeared  that  the  act  which  caused  the  mischief 
the  act  of  the  warehouse  keeper,  directed  a  nonsuit  to 
entered. 

JJttler,  on  a  former  day  in  this  Term,  obtained  a  rule 
^^^  for  a  new  trial,  on  the  ground  that  there  was  evidence 
^^^  the  jury  of  negligence  in  the  defendant's  servants,  and 
^*^iit  the  employment  of  a  warehouseman  under  such  cir- 
^^^mstances  did  not  protect  the  defendant ;  against  which 

CL  RuMsell  appeared  to  shew  cause. 

The  Court  however  called  upon 

LUiler,  to  support  the  rule. — The  defendant  is  liable  for 

^«ae  mischief  which  has  arisen  from  the  negligence  of  his 

irvants ;  for  it  is  no  answer  to  his  responsibility  that  his 

irvants  were  acting  under  the  superintendence  of  a  ware- 

H  H  2 
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V. 

Ca&alli. 


1864.        house  keeper.     The  case  most  analogous  to  the  present  is 
MoRPHT      ^^^^  ^^  '^^  owner  of  a  vessel  which  has  done  damage  while 
in  charge  of  a  licensed  pilot.    In  that  case  the  rule  is,  that, 
unless  the  blame  be  attributable  to  the  pilot  alone,  and 
there  be  no  blame  to  the  master  or  crew,  the  owner  of  the 
vessel  is  not  discharged :    The  Mobile  (a).     The  principle 
is   the   same   here.      Whether  the  warehouse  keeper  be 
responsible  or  not,  the  defendant  is  responsible  for  the  blame 
attaching  to  those  who  were  employed,  as  his  servants.     In 
piling  the  bales  they  were  acting  as  his  servants.     Suppose 
while  so  engaged  one  of  them  had  been  injured,  beyond 
doubt  they  would  be  held  to  have  been  engaged  in  a  com- 
mon employment  as  the  defendant's  servants.     And  if  they 
were  his  servants  for  one  purpose  why  not  also  for  another? 
Randleson  v.  Murray  (i)  is  an  authority  that  a  defendant  is 
nut  necessarily  discharged  from  responsibility  because  those 
whose  wrongful  act  has  caused  mischief  were  not  under  his 
immediate  control.     Here,  although  the  superintendence  of 
the  work  was  the  business  of  the  warehouse  keeper,  yet 
the  cotton  porters  understood  the  work,  and   had  a  full 
knowledge  how  it  ought  to  be  performed.     Possessing  that 
knowledge,  they  would  have  no  right  to  obey  the  ware- 
house keeper  if*  his  directions  were  calculated  to  endanger 
the  safety   of  persons  lawfully   entering   the  warehouse. 
[Bramwell^  B. — Suppose  the  warehouse  keeper  had  said, 
"Pile  the  bales  as  I  order,  I  will  prevent  any  one  from 
approaching  them."]     That  would  be  no  part  of  the  ware- 
house keeper's  duty ;  his  duty  was  to  see  the  bales  properly 
piled. — He  also  referred  to  Martin  v.  Temperley  (c). 

Pollock,  C.  B. — I  am  of  opinion  that  the  nonsuit  i 
this  case  was  correct,   and  that  this  rule  should  be  di 

(a)  1  Swa.  Adm.  Rep.  127.  (h)  8  A.  &  E.  109. 

(c)  4  Q.  B.  298. 
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charged.  Jones  was  employed  as  warehouse  keeper  by  the 
owner  of  the  warehouse,  and  as  such  had  control  over  the       ., 

'  MURPHT 

warehouse  itself  and  also  over  the  entrance  to  it.     When  9. 

Caballi. 

bales  were  stowed  they  were  stowed  under  Jones's  direc- 
tions, and  by  his  orders  restowed  if  not  stowed  properly  at 
fiiBt.  The  bales  which  caused  the  mischief  having  been 
sto^ired  ander  Joneses  directions  I  think  that  he  and  his 
master  are  alone  responsible.  The  case  of  Randksan  v. 
ifuTrat/{a)  seems  at  variance  with  the  current  of  authority, 
but  it  certainly  establishes  no  principle  for  constraining  us 
to  hold  this  defendant  liable. 

Sramwell,   6. — I   also    think    the    nonsuit   right.     I 

assent,  indeed,   to  Mr.  Littler^s  argument,  that  the  men 

employed  by  the  defendant,  while  engaged  in  piling  the 

bales,  were  his  servants,  so  as  to  render  him  responsible  for 

their  acts.     And  if,  while  they  were  so  engaged,  there  had 

been  any  negligence  on  their  part  with  reference  to  any 

person  lawfully  passing  by,  I  think  the  defendant  would  be 

liable.    The  question  may,  therefore,  be  treated  as  if  the 

defendant  had  piled  the  bales  himself.    But  suppose  he  had 

P*'^  the  bales,  would  he  be  liable  ?  I  think  not.    For  in  that 

AloQe  there  would  have  been  nothing  dangerous  without 

'"^  Subsequent  act  of  the  warehouse  keeper  in  permitting 

P^*^8ons  to  approach  the  bales.     Suppose  the  defendant  had 

^^ii    present,   and   had    pointed  out   to    the   warehouse 

^^per  that  the  mode  in  which  the  bales  were  piled  was 

^'^Rerous.     The  warehouse  keeper  might  surely  have  re- 

f^**OcJ  that  that  was  his  business,  and  that  he  would  take 

^     necessary  steps  to  prevent  any  one  coming  near  the 

^^^s.     If  from  his  subsequent  omission  to  do  so  any  mis- 

^^^f  had  occurred,  the  defendant  would  not  be  responsible 

^^     that  mischief.     Take   this  case.    A.  delivers  at  B.'s 

(a)  S  A.  &  £.  109. 
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1864.  bouse  goods  wbich^  from  their  nature,  cannot  at  once  be 
taken  in.  B.  says:  "Put  tbem  down  in  tbe  bighway,  I 
will  remove  tbem  directly,  and  will  see  tbat  in  tbe  mean- 
time no  one  runs  against  tbem."  A,  complies.  Tbe  goods 
remain  out  all  nigbt,  tbere  is  no  ligbt,  and  some  one  is 
injured.  Wbo  is  responsible?  B.,  tbe  owner  of  the  house, 
and  not  A.,  for  though  A.'s  act  be  wilful  it  would  not  be 
dangerous  without  B.*s  subsequent  negligence.  So  here 
tbe  defendant  is  not  responsible  for  an  act  which  would 
have  produced  no  mischief  without  tbe  warebouseke€per*8 
subsequent  negligence.  If,  indeed,  tbe  negligence  were  of 
a  covert  kind,  so  as  to  be  less  obvious  to  tbe  warehouse- 
keeper  than  to  tbe  men  engaged  in  piling  the  bales,  tbat 
might  be  a  different  case.  For  the  warehouse  keeper  might 
then  have  no  notice  of  tbe  danger,  and  so  tbe  mischief 
might  occur  without  any  subsequent  wrongful  act  on  bb 
part.  But  here  tbe  danger  was  at  least  as  patent  to  tbe 
warehouse  keeper  as  to  tbe  men ;  and  the  men  were  acting 
under  his  control,  and  tbe  act  in  itself  would  not  have 
caused  the  mischief.  Tbe  warehousekecper  is  liable,  if 
any  one. 

Channell,  B. — I  agree  tbat  this  rule  should  be  dis- 
charged ;  and  tbe  ground  of  my  opinion  is  tbat  tbe  act,  of 
which  tbe  plaintiff  complains,  must  be  taken  to  have  been 
done  under  tbe  direction  of  the  warehouse  keeper.  No 
personal  negligence  is  imputed  to  tbe  defendant ;  and,  if 
he  be  liable  at  all,  it  must  be  on  tbe  ground  tbat  tbe  act 
complained  of  was  done  by  bis  servants.  Now,  I  agree 
with  my  Lord  as  to  tbe  extent  of  the  warehouse  keeper^s 
duties ;  and,  indeed,  that  be  bad  a  right  to  control  tbe  mode 
in  which  tbe  bales  were  packed  is  not  disputed.  We  must 
presume  he  was  attentive  to  bis  duties,  and  tbat  what  waS' 
done  was  with  his  approval.     Consequently  it  must 
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taken  to  have  been  done  under  his  direction.     I  think, 
therefore,  that  although,  for  certain  purposes,  the  cotton 
porters  were  the  defendant's  servants,  and  although  their 
duties  did  not  terminate  on  depositing  the  bales  in   the 
warehouse  but  continued  in  the  packing,  yet  in  that  pro- 
ceeding, and  in  the  negligence  which  then  took  place,  they 
were  not  acting  as  servants  of  the  defendant,  but  as  the 
senrants  of  the  warehouse  keeper  and  the  owner  of  the 
warehouse. 

FiooTT,  B. — I  agpree,  upon  the  grounds  stated  by  my 
brother  ChanneU.    If  the  warehouse  keeper,  instead  of  con- 
trolling the  mode  in  which  the  bales  were  packed,  had  let 
a  certain  space  in  the  warehouse  to  the  defendant,  that 
would  be  a  different  case.     There  would  then  be  a  duty  in 
tbe  person  sent  to  deposit  the  goods  to  deposit  them  care- 
fully, and  if  he  failed  in  that  duty,  the  defendant  who  had 
appointed  him  might  reasonably  be  held  responsible.     But 
where  the  person  sent  with  the  goods  stows  them  under  the 
control  of  a  warehouse  keeper,  and  is  allow.ed  to  exercise  no 
"'«cretion  as  to  the  mode  of  stowage,  the  sender  is  not 
'^^^ponsible,  for  he  is  guilty  of  no  neglect  of  duty. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 

•  Grken  v.  Attenborough. 

At  the  time       _l  jjjg  ^gs  an  appeal  against  the  decision  of  the  Court  oc:>    ^-t  < 

of  execution  rr  r 

of  a  bUl  of        Exchequer  discharging  a  rule  to  enter  the  verdict  for  th»  sJ^    th, 

ci&iO|  I  Here  ^^ 

was  annexed     defendant,  or  for  a  new  trial  (a).     The  facts  stated  in  i^^^f^    the 

to  it  a  rough 

inventory         case  (so  far  as  material)  were  as  follows: — 

on loosesliectB       This  was  an  interpleader  issue  to  try  whether  certair f  .ex rain 


history  waT  goo^s  and  chattels  seized  by  the  sheriff  of  Middlesex  or^:^       on 
afterwan^        the  13th  April,  1863,  under  a  writ  of  fi.  fa.  against  thrf":r  the 

disannexed  r     »  »  o 


and  a  fair  copy  ^oods  of  Frederick  Asprey,  were  at  the  time  of  the  saix.^R-said 

appended  to  °  ^  i      j' 

the  bill  of  seizure  the  goods  and  chattels  of  the  plaintiff  as  against  tfarfl^  ^    the 

Bale,  and  a  •    •%  %       t       t    r^\  •     —  ^~~w\>'  f 

copy  of  the  defendant     The  cause  was  tried  before  the  I-iord   Cni^M  Mi^aiei 

and  of  the'  Baron  at  the  Middlesex  Sittings  after  Trinity  Term,  186^-^  ^^^, 

orfgin^al  in-  when  the  following  facts  were  proved. 

filed!*-^T/r        ^"  September,  1862,  application  was  made  to  the  plairri-»ai°- 

in  theExchi-  ^[ff  \^y  Asprev  for  a  loan  of  1000/.  on  the  security  of  h^J      ^  ^^ 

quer  Chamber  m         r     j  j 

(affirming  the  household  furniture.     A  bill  of  sale  of  such  furniture  wa^^^^'    ^^ 


judgment  of  i 

the  Court  of  executed   by   Asprey  on  the  17th   September,  1862,  anr:*-^   ^"" 

that  there  ^^as  possession  taken  thereunder  on  the  same  day  by  a  ma^  r"*r«nan 

tration  of  a  on  behalf  of  the  plaintiff, 

biS^of  sale^  In  conscquence  of  the  loan  being  urgently  required,  the*  ^  *-iere 


SndoMhe^^*'    was  no  time  before  the  execution  of  the  bill  of  sale  to  makC-^  ^^^ 

17  &  18  Vict.  _  •-  rw  /,/ 

c  36,  8.  1,  and  that  the  disannexation  of  the  schedule  originally  appended  to  the  bill         J-*^  "^ 
sale  did  not  aflfect  the  assignee's  property  in  the  goods  which  passed  under  it. 

(a)  Not  reported.     Cause  was      (Nov.  13),  no  person  appearir*-^"'^''^^ 
shewn  in  last  Michaelmas  Term      to  support  the  rule 
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fair  copy  of  a  certain  inventory  previously  made  by  the  1864. 
laintiff,  and  accordingly  and  in  pursuance  of  an  arrange- 
vneDt  in  that  behalf  made  with  Asprey,  the  schedule  to  the 
ill  of  sale,  at  the  time  it  was  executed  by  Asprey,  con- 
sisted of  loose  sheets  torn  from  a  book,  in  which  the  inven- 
ory  had  so  previously  been  made  by  the  plaintiH^and  these 
oose  sheets  were  fastened  together  and  appended  to  the  bill 
f  sale  at  the  time  of  its  execution  by  Asprey.  The  whole 
f  the  1000/.  was  advanced  at  the  time  by  the  plaintiff  to 
-Asprey. . 

Some  days  subsequently  to  the  execution  of  the  bill  of 
le  by  Asprey,  and  before  registration,  a  copy  was  made  of 
lie  sheets  composing  the  schedule,  and  this  copy  was  taken 
o  Asprey,  who  signed  each  sheet. 

The   original  schedule  was  afterwards  disannexed  from 

lie  bill  of  sale  and  the  copy  so  signed  by  Asprey  appended 

liereto,  and  in  this  condition  a  copy  of  the  bill  of  sale  and 

»f  the  said  copy  of  the  original  schedule  so  appended  as 

aforesaid  was  registered.     The  original  schedule  was  lost. 

n  the  copy  of  the  schedule  which  was  filed  upon  such  regis- 

ration,  the  name  of  Asprey,  which  was  upon  each  sheet  of 

he  copy  of  the  original  schedule  so  appended  as  aforesaid, 

as  omitted  and  not  copied. 

On  the  30th  March,  1863,  the  plaintiff's  servants  went 
^^^3pon  the  premises  and  lotted  the  goods  so  assigned  for  sale 
y  auction,  and  were  continuing  to  do  so  when  the  goods 
seized  by  the  sheriff. 
It  was  objected,  on  behalf  of  the  defendant,  that  the  bill  of 
e  was  avoided  by  disanncxing  and  destroying  the  original 
hedule  and  annexing  another  and  different  schedule,  and 
^hat  no  copy  of  the  deed   and   schedule   was  registered 
according  to  the  Bills  of  Sale  Act. 

The  jury,  in  answer  to  questions  put  to  them  by  the 
learned  Judge,  found  that  the  copy  of  the  bill  of  sale  and 
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schedule  filed  was  a  true  copy  of  the  original  bill  of  sale 

and  schedule ;  and  a  verdict  was  entered  for  the  plaintiff, 

V'  leave  being  reserved  to  the  defendant  to  move  to  enter  the 

Atteh* 

BOBouQH.      verdict  for  him. 

In  last  Michaelmas  Term  (November  4),  a  rule  nisi  was 
obtained  upon  the  above  grounds  of  objection.  That  rule 
having  been  discharged,  the  defendant  appealed,  and  the 
case  was  now  argued  by 

Quoin  {Hawkins  with  him),  for  the  defendant  (a). — ^The 
disannezation  of  the  schedule  appended  to  the  bill  of  sale  at 
the  time  of  its  execution  was  a  mutilation  of  the  deed  whici 
rendered  it  void.      There  was  therefore  no  bill  of  sal 
which  could  be  filed  under  the  Bills  of  Sale  Act  (17  &  1 
Vict  c.  36).     Any  material  alteration  in  a  deed,  whethe 
made  by  the  party  holding  it  or  a  stranger,  renders  it  void 
Pigoti  Case  {b).     In  Davidson  v.  Cooper  (c),  Lord 
C.  B.,  points  out  a  distinction  between  the  case  where  ai 
altered  deed  is  relied  on  as  the  foundation  of  a  right  sough 
to  be  enforced,  and  where  the  deed  is  produced  merely 
proof  of  some  right  or  title  created  by,  or  resulting  from^ 
its  having  been  executed.    But  in  the  case  of  a  bill  of  sale^ 
no  right  or  title  to  the  goods  assigned  is  created  as  agaiosT 
an  execution  creditor  unless  the  deed  is  filed.     [Crompion 
J. — Suppose  that  through  carelessness  a  part  of  the  bill  o 
sale  was  burnt,  could  not  a  copy  be  filed?]    That  is  diffarenr 
firom  wilful  mutilation. 


-  t 


Coleridge  (with  whom  was  Day\  for  the  plaintiff — If 
bill  of  sale  is  good  the  registration  isjgood,  and  cadit  quae8ti<^# 

There  was  no  mutilation  of  the  bill  of  sale.    In  conae*  f 

(a)  Before  ErU,  C.  J.,  Cramp-         (h")  1 1  Eep.  27  a.  ? : 

Urn,  J.,  BJaeUmm,  J.,  Keathig,  J^          (c)  1 1  M.  &  W.  778. 800.  \ ' 

and  MeUor,  J.  ^ 


1 
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«nce  of  the  loan  beiDg  urgently  required,  there  was  no 
e  before  the  execution  of  the  bill  of  sale  to  make  a  fair 
J  of  the  inventory  taken  on  the  loose  sheets  of  paper; 
cd  it  was  arranged  between  the  parties  that  those  sheets 
old  be  appended  to  the  bill  of  sale.     The  17  &  18  Vict. 
<36,  8. 1,  requires  that  the  bill  of  sale  and  every  schedule 
inventory  thereto  annexed,  or  a  true  copy  thereof,  shall 
registered,  and  the  jury  have  found  that  the  copy  of 
s  bill  of  sale  and  schedule  filed  was  a  true  copy  of  the 
■jpnal  bill  of  sale  and  schedule.     [Blackburn,  J. — If  the 
passed  upon  the  execution  of  the  bill  of  sale,  it  is 
cult  to  see  how  it  could  be  divested  by  disannexing  the 
l^edule.] 


*rhe  Court  then  called  on 


Quain,  to  reply. — The  doctrine  laid  down  in  Piffofs 
H  (a),  so  far  from  being  overruled,  has  been  extended : 
Lord  Denmarif  in  Davidson  v.  Cooper  (fi).  It  is  cou- 
ched that  the  property  passed  upon  the  execution  of  the 
^ill  of  sale,  but  as  it  was  vitiated  before  it  was  filed,  it 
*^^ouDe  void  as  against  execution  creditors,  because  the 
^■^^jaisites  of  the  Bills  of  Sale  Act  could  not  be  complied 
^^'tb.  The  plaintiff  is  attempting  to  acquire  a  title  under 
^  ^eed  which  he  has  rendered  void.  [Blackburn,  J. — The 
P^intiff  is  seeking  to  prevent  a  right  already  acquired  from 
^^^iDg  defeated.  At  common  law  the  property  passed  under 
^  bill  of  sale,  but  the  statute  says  that  unless  the  bill  of 
^>  or  a  copy,  is  filed  within  twenty-one  days  it  shall  be 


^BLE,  C.  J. — ^We  are  all  of  opinion  that  the  registration 
^lie  copy  of  the  bill  of  sale  together  with  a  copy  of  the 


<«)  ]1  Rep.  27  a. 


(b)  13  M.  &  W.  343.  352. 


J 
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1864. 
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V. 
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schedule,  was  a  sufficient  compliance  with  the  17  &  18  Vict 
c.  36y  8.  1 ;  and  that  the  disannexation  of  the  schedule 
originally  appended  to  the  bill  of  sale  does  not  affect  the 
plaintifTs  title  to  the  goods  which  passed  under  it.  Therefore 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


t 


-C 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


Dec,  2. 


"By  indcntnre 
between  B., 
of  the  one 
part,  and  the 
Bcveral  per- 
sons whose 
names  and 
seals  were 
thereunto  re- 
spectively 
subscribed 


Benham  v.  Broadhurst  and  Others. 


JliRROR  on  the  judgment  of  the  Court  of  Excheqir:»  ^C*  ^^ner 
for  the  plaintiff  on  demurrer  to  a  plea  (a). 

Declaration  for  goods  sold  and  delivered.     Plea : — Thrf*'-*^*  ^^at 


after  the  last  pleading  in  this  action  the  defendant 
indebted  to  the  plaintiffs  and  to  divers  other  persons,  av 
thereupon  a  deed,  bearing  date,  &c.,  was  made,  &c.,  reS^ 
and  set,  being  ting  to  the  debts  and  liabilities  of  the  defendant  and  tC 

creditors  of 


iras 
and 
rrela. 

bis 


B.,  of  the 

other  part :  reciting  that  B.  was  indebted,  amongst  others,  unto  the  parties  of  the  second 
in  the  several  sums  set  opjiosite  their  respective  names  in  the  schedule  thereto,  and  \ 
unable  to  pay  his  debts  in  fiill  had  agreed  to  enter  into  the  covenants  thereinafter  on 
part  contained,  and  in  consideration  thereof  the  parties  of  the  other  part  agreed  to  enter  ir 
the  covenants  on  their  parts  contained :  B.  covenanted  with  the  *' parties  thereto  of  theotfl 
part  reitptctivtly^*  that  he  would  "  pay  unto  all  and  every  his  present  creditors  5*.  in 
pound  on  the  amount  of  their  respective  debts,  and  each  of  the  parties  thereto  of  the  o 

Sart  for  himself  re^/v^iir/^  covenanted  with  B.  that  they  would  not  sue  him,  unless  and  i 
efault  made  in  perfoimance  of  the  covenants  on  his  part" — Held,  that  the  deed  was  in\-       '^^ 
on  the  ground  that  the  executing  and  non-executing  creditors  ha<l  not  equal  rights  undes^i''/^ 
since  each  of  the  executing  creditors  might  sue  on  the  covenant  for  his  share  of  the  con-J/T^ 
sition,  but  the  non-executing  creditors  had  no  power  to  sue  either  in  their  own  names  oP  /ff 
the  names  of  the  executing  creditors  as  trustees  for  them. 


hia 

tber 
the 


■^ifc 


(a)  The  Court  gave  judgment  the  deed  was  open  to  the  8«m« 
without  hearing  any  argument,  objection  as  that  in  DtU  t.  jKiy 
it  being  admitted  by  counsel  that      2  U.  &  C.  84. 
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therefrom.     The  plea  then  set  out  the  deed,  which        1864. 

(so    far  as  material)   was  as   follows: — "This  indenture,      ^^"'"^ 

made  the  17th  of  December,  a.  d.  1863,  between  Mark   ^      »• 

Bboadhurst. 

-Benham,   of,   &c,  gentleman,  of  the  one   part,  and  the 
Beveral  persons  whose  names  and  seals  are  hereunto  respec- 
tively subscribed  and  set,  being  sieverally  creditors  in  their 
o\v^n  right  or  in  copartnership,  or  being  agents  or  attomies 
of  creditors  of  the  said  M.  Benham  of  the  other  part., 
Whereas  the  said  M.  Benham  is  indebted,  amongst  others, 
^Dto  the  several  persons  parties  hereto  of  the  other  part, 
or  their  respective  principals,  in  the  several  sums  of  money 
•^t  opposite  their  respective  names  in  the  schedule  hereto, 
^nd  being  unable  to  pay  his  debts  in  full  he  hath  agreed  to 
^nicr  into  the  covenants  hereinafter  on  his  part  contained, 
in  consideration  thereof  the  said  several  persons  parties 
etc  of  the  other  part  have  agreed  to  enter  into  the 
Covenants  hereinafter  on  their  parts  contained.     Now  this 
^ridcnture  witnesseth  that  in  consideration  of  the  premises 
**^  the  said  M.  Benham  doth  hereby  for  himself,  his  heirs, 
^^ecutors  and  administrators,  covenant  with  the  said  several 
l^^rsons  parties  hereto  of  the  other  part  respectively,  their 
'^spective  executors,  administrators  and  assigns,  in  manner 
Allowing  (that  is  to  say),  that  he  the  said  M.  Benham,  his 
^^ecutors  or  administrators,  will  pay  unto  all  and  every  the 
pi'esent  creditors  of  him  the  said  M.  Benham  the  sum  of  5s. 
^^^i^iug  in  the  pound,  on  the  several  amounts  of  the  respective 
^©bts  of  such  creditors,  by  two  equal  instalments  at  inter- 
^^  of  nine  and  fifteen  calendar  months  from  the  day  of 
^^  date  of  these  presents.     And  this  indenture  also  wit- 
^^^th,  that  in  consideration  of  the  premises,  and  upon 
edition  that  and  during  such  time  only  as  the  said  M. 
^^^ham  shall  in  all  things  well  and  truly  perform  and  keep 
*  ^nd  every  the  covenants  and  agreements  in  these  presents 
^^tained  in  this  behalf,  each  of  them  the  said  several 
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persons  parties  hereto  of  the  other  part  doth  hereby  for 
himself  and  herself  respectively^  and  for  his  and  her  several 

0.  and  respective  heirs,  executors  and  administrators,  so  far  as 

Broadhurbt. 

relates  to  his  and  her  own  acts,  deeds  and  demands,  cove- 
nant with  the  said  M.  Benham,  his  executors,  administrators 
and  assigns,  in  manner  following  (that  is  to  say),  that  they  the 
said  several  persons  parties  hereto  of  the  other  part,  their 
or  any  of  their  copartners,  executors  or  administrators,  will 
not  at  any  time  of  times  thereafter,  unless  and  until  default 
shall  be  made  in  performance  of  the  covenants  or  covenant 
on  his  part  contained,  or  some,  or  some  part  of  such  cove- 
nants or  covenant,  sue,  arrest,  prosecute  or  molest,  or  do  or 
cause  to  be  done  any  act,  matter  or  thing  whereby  or  by 
means  whereof  he  the  said  M.  Benham,  his  heirs,  execu- 
tors or  administrators,  or  his  or  their  lands  and  tene- 
ments, goods  and  chattels,  shall  or  may  be  in  anywise 
seized,  arrested,  prosecuted,  detained  or  molested  at 
law  or  in  equity  or  othenn'ise  howsoever,  for  or  in  respect 
of  any  debt  or  debts  due  or  owing  unto  them  his  said 
creditors,  or  any  or  either  of  them,  firom  the  said  M. 
Benham.  •  •  •  And  further,  that  in  case  the  said  several 
persons  parties  hereto  of  the  other  part,  their,  or  any  or 
either  of  their  partners,  executors  or  administrators,  shall 
sue  or  prosecute  at  law  or  in  equity,  or  do  or  cause  to  be 
done  any  act,  matter  or  thing  whatsoever,  whereby  or  by 
means  whereof  the  said  M.  Benham,  his  heirs,  executors 
or  administrators,  shall  or  may  be  sued,  prosecuted  or 
molested  for  any  such  debt  or  debts  now  due  as  aforesaid 
contrary  to  the  foregoing  covenant  and  the  true  intent  of 
these  presents,  then,  and  in  every  such  case  he  or  they  shall 
or  may  plead  these  presents  in  bar  of  any  action  or  actions^ 
suit  or  suits,  that  may  be  commenced  or  prosecuted  against 
him  or  them,  and  these  presents  shall  operate  as,  and  are 
hereby  declared  and  agreed  to  be  an  effective  and  absolute 


Beoadhumt. 
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diflchaige  of  the  same.     And  moreover  that  they  the  said       1864. 
corenanting  parties^  their  partners,  executors  and  adminis-      tT^'^^^ 
tnuoia,  respectively  will,  upon  full  payment  of  the  said  ^^^^^, 
composition  of  5s.  in  the  pound  on  the  amount  of  their 
'espective  debts,  upon  the  request  and  at  the  costs  of  the 
taid   M.  Benham,  his  heirs,  executors  or  administrators, 
make,  give,  sign  and  execute  unto  him  or  them  good  and 
auflicient    releases,    acquittances  and  discharges   for  the 
Several  debts  now  due  and  owing  to  them  as  aforesaid  by 
tlie  said  M.  Benham,  and  of  and  from  all  actions,  claims 
^«id   demands  whatsoever  in  respect  thereof.**    (Then  fol- 
lowed a  proviso  that  those  presents  should  not  affect  any 
XKiortgages  or  liens  of  the  creditors,  but  that  the  same  should 
available  both  at  law  and  in  equity  as  if  those  presents 
never  been  made).    In  witness,  &c« — Averments:  that  a 
ajority  in  number  representing  three-fourths  in  value  of 
rbe   creditors  of  the  defendant  whose  debts  respectively 
amounted  to  10/.  and  upwards,  did  in  writing  assent  to  or 
a.pprove  of  the  said  deed,  and  the  execution  of  the  said  deed 
>y  the  defendant  was  attested  by  an  attorney  or  solicitor 
d  within  twenty-eight  days  from  the  day  of  the  execution 
f  the  said  deed  by  the  defendant,  the  same  having  been 
duly  stamped  was  produced  and  left  at  the  office  of 
'^Jie  chief  registrar  of  the  Court  of  Bankruptcy  for  the 
;^3orpose  of  being  registered,  and  together  with  such  deed 
here  was  then  delivered  to  the  said  chief  registrar  an  affi- 
vit  by  the  defendant  that  a  majority  in  number  repre* 
nting  three-fourths    in  value  of   the  creditors  of   the 
^iefendant  whose  debts  amounted  to  10^  and  upwards  had 
Sn  writing  assented  to  or  approved  of  the  said  deed,  and 
miso  stating  the  amount  in  value  of  the  property  and  credits 
of  the  defendant  comprised  in  the  said  deed,  and  the  said 
deed  did,  before  the  registration  thereof,  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  were  provided  by  the  Bank- 
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ruptcj  Act^  1861,  in  that  behalf;  and  at  the  time  of  the  exe- 
cution of  the  said  deed  the  plaintiffs  were,  in  respect  of  the 

9.  claim  in  this  action,  and  which  is  herein  pleaded  to,  creditors 

Bkoaduusst. 

of  the  defendant  within  the  meaning  of  the  Bankruptcy 

Act,  1861,  and  all  conditions  having  been  performed  and 

fulfilled  and  all  things  having  happened  and  been  don 

necessary  in  that  behalf,  the  plaintiffs  became  and  we 

and  are  bound  by  the  said  deed  as  if  they  had  been  parti 

thereto  and  had  duly  executed  the  same.   And  the  defendant 

became  and   was   and  is   entitled   to   the  benefit  of  th» 

several  clauses,  covenants,  matters  and  things  herein  co 

tained.     And  the  plaintiffs  after  the  last  pleading  s^ed,  an» 

prosecuted,  and  continued  to  sue  and  prosecute  the  defend 

in  this  action  for  the  said  claim  herein,  contrary  to  the  sai 

covenant  in  that  behalf  and  the  true  intent  of  the  said  d 

whereby  the  defendant  has  become  and  is  entitled  to  pi 

the  said  deed  in  bar  of  this  action." 

Demurrer,  and  joinder  therein. 

Mellish  {F,  M.  White  with  him),  argued  for  the  plaintiff 
error  (a)  (the  defendant  below). — First,  it  is  objected  t 
the  deed  is  only  made  with  those  creditors  who  execute 
and  that  non-assenting  creditors  have  not  equal  rights  un 
it.     But  the  debtor  covenants  with  the  creditors  who  e 
cute  the  deed  that  he  will  pay  the  composition  to  all  t 
creditors ;  so  that  the  executing  creditors  are  trustees  ' 
the  whole  body  of  creditors.     [Crompton,  J. — The  deb 
covenants  with  each  of  the  creditors  parties  to  the  deed,  W 
there  is  no  covenant  with  the  non-assenting  creditors.]  IS 
word  "  respectively"  may  be  rejected,  and  the  covenant  c^   on 

(a)  In  Trinity  Vacation  (June  Michaelmas  Vacation  (Dec       Vf 

21),  before  WilHams^  J.,  Cromp'  before  Erle^  C.  J.,  Cromptan^    Jf 

ton^  J.,  WilUsj  J.,  Bylesj  J.,  Black'  Blachbum^  J.,  Keating^  J.,  MtHpr^ 

\mm^  J.,  and  Shte^  J.»  and  in  J.,  and  /SAee,  J. 


'_  « 
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^t^ticd  as  a  joint  covenant  so  far  as  regards  non-assenting 
litors.      l^Crompian^  J. — How  can  they  sue   upon  this 


^^c»\r«iant  ?]     They  have  a  right  to  sue  in  the  joint  names  9. 

^>*  Che  execating  creditors.  [Cromplon^  J. — The  intention 
^^as  to  give  each  of  the  executing  creditors  a  right  to 
^v^e  in  his  own  name.]  When  the  requisite  majority  in 
^^^xmber  and  value  have  executed  the  deed^  it  has  the  same 
^'pevation  as  if  the  non-assenting  creditors  had  also  executed 
^^-  Under  the  192nd  section  of  the  Bankruptcy  Act,  1861 
C  2<4  Sc  25  Vict.  c.  134),  the  deed  may  be  either  between  the 
tor  and  all  his  creditors,  or  between  the  debtor  and  any 
creditors,  or  between  the  debtor  and  a  trustee  on 
"^^^bialf  of  all  the  creditors:  per  Martin^  B.,  in  IlderUm  v. 
U{d).  Unless  the  composition  is  paid  to  all  the  credi- 
,  none  are  bound  by  the  deed ;  and  the  covenant  to 
ase  the  debtor  is  on  condition  of  payment  to  all  the 
itors.  The  deed  recites  that  the  debtor  is  indebted 
imongst  others"  to  the  parties  who  execute;  and  the 
ids  *'  all  and  every  the  present  creditors,"  in  the  covenant 
the  debtor  to  pay  the  composition,  must  mean  the  whole 
y  of  creditors.  In  Ilderton  v.  Jewell  (a),  Crompton,  J., 
i^,  **  that  it  is  enough  that  the  deed  should  appear  to  be 
the  benefit  of  all  the  creditors ;  and  that  it  is  not  necessary 
t  it  should  be  made  between  the  debtor  and  all  his  credi- 
:  it  may  be  made  between  the  debtor  and  some  of  his 
itors,  or  a  trustee  on  behalf  of  all."  ICromptoriy  J. — I 
^ant  that  each  creditor  should  have  the  same  legal  rights 
^^der  the  deed.]  Dingwall  v.  Edwards  {b)  shews  that  it  is 
^^fficient  if  it  appears  on  the  face  of  the  deed  that  it  was 
^^^^nied  to  relate  to  all  the  debts  and  liabilities  of  the  debtor, 
(1  his  release  from  them.      In  Clapham  v.  Atkinson  (c) 

(a)  16  C.  B.  N.  S.  142.  150.  (h)  4  B,  &  S.  738, 

(c;  4  B.  &  S,  722.  730. 

VOL.  III. — H.  AC.  II  EXCH. 
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1864.        ^be  deed  was  between  the  debtor  and  the  creditors  who 
signed  it,  being  the  requisite  majority  in  number  and  value, 
and  each  creditor  agreed  to  release  the  debtor  on  payment 
of  the  composition.     The  Court  of  Exchequer  Chamber 
held  that  deed  good  on  the  ground  that  the  requisite  ma- 
jority had  signed  and  all  the  creditors  had  the  option  of 
signing.     Here  a  non-assenting  creditor  has  equal  rights 
with  an  executing  creditor,  because  he  may  sue  for  his  debt, 
unless  the  composition  is  paid  to  all  the  creditors.     [Oomp- 
ton,  J. — The  covenant  by  the  debtor  is  with  the  ezecutini 
parties  **  respectively/*  and  they  covenant  **  respectively^  wit 
him,  so  that  non-executing  creditors  can  have  no  right  onde 
the  covenant.]     In  practice  the  requisite  majority  of  assent — ■ 
ing  creditors  do  not  execute  the  deed,  but  some  assent  i 
writing ;  and  an  assenting  creditor  who  does  not  ezecui 
cannot  sue  on  the  deed  in  his  own  name  any  more  than  -  a 

non-assenting  creditor;  but  each  might  sue  in   the  join^^^^Bt 

names  of  the  creditors  who  executed  the  deed. — He  ther =3i 

argued,  secondly,  that  the  covenant  not  to  sue  was  not  ni 
reasonable;   and,   thirdly,   that  although  the  action  wi 
commenced  before  the  deed  was  made,  the  continuance 
the  action  was  a  breach  of  that  covenant. 

Holl,  for  the  defendant  in  error  (the  plaintiff  below). 
First,  under  this  deed  non-assenting  creditors  are  in  a  woi 
position  than  executing  creditors.     It  is  conceded  that 
deed  of  composition  may  be  made  between  a  debtor 
such  of  his  creditors  as  execute  it,  but  if  it  ezpreasly 
impliedly  exclude  from  its  benefits  and  provinona  o 
assenting  creditors,  it  is  not  a  valid  deed  under  the  19^ 
section   of  the   Bankruptcy  Act,  1861:   Bdertm  v. 
trique  {a\  Uderton  v.  Jewell  {b),     Hete  the  deed  is  betwi 
(a)  14  C.  B.  N.  8.  &9.  (h)  16  Q.  B.  N.  S.  142. 
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^lie  debtor  and  the  creditors  who  execute  the  deed ;  and  the 
^^ebtor  covenants  with  them  respectively  to  pay  the  compo- 
sition.    No  trustees  are  appointed  and  no  provision  is  made  >*• 

'^ '  Bkoaohueit* 


y  which  non-assenting  creditors  can  enforce  payment  of 
he  composition.      In  Clapham  v.  Atkinson  {a)  there  was  no 
venant  by  the  debtor  to  pay  the  composition,  or  covenant 
y  the  creditors  not  to  sue  him,  but  the  requisite  majority 
€  creditors  agreed  to  accept  the  composition  in  satisfaction 
nd  discharge  of  their  respective  debts,  and  on  payment  to 
zecute  a  release ;  so  that  until  payment  or  tender  of  the 
mposition  the  deed  v^as  inoperative,  and  each  creditor 
tained  the  right  to  sue  for  the  whole  of  his  debt.    [^Black* 
Aum^  J. — There  was  an  implied  agreement  by  the  debtor 
pay  the  composition.    ErUy  J. — The  efifect  of  that  case 
ly  that  an  agreement  by  the  requisite  majority  of  creditors 
o  accept  a  composition,  coupled  with  a  tender  of  it^  is  a 
ar  to  an  action  by  a  non-assenting  creditor,  although  there 
B  no  cessio  bonorum.]     The  word  **  respectively**  cannot  be 
^ejected,  for  the  intention  of  the  deed  is  to  give  to  each 
^xecuting  creditor  a  right  of  suing  in  his  own  name  for  his 
liare  of  the  composition.     It  is  probable  that  many  of  the 
itors  would  not  have  executed  the  deed  unless  they  got 
several  right  of  suing.     There  is  a  corresponding  cove- 
ant  by  the  executing  creditors  **  respectively^  not  to  sue 
debtor  unless  and  until  default  in  the  performance  of 
covenant  on  his  part     It  would  be  a  most  unreasonable 
onstruction  to  hold  that,  unless  the  composition  was  paid  to 
11  the  creditors,  every  creditor  was  remitted  to  his  original 
ghts.     If  the  word  *' respectively**  cannot  be   rejected, 
"^liere  is  no  party  in  whose  name  non-assenting  creditors  can 
^«ie  for  the  composition.     If  the  word  *^  respectively"  be 
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rejected,  and  the  covenant  treated  as  a  joint  covenant  with 
the  executing  creditors  to  pay  the  non-assenting  creditors, 
^       ».  the  latter  could  not  sue  except  in  the  names  of  all  the  exe- 

cutmg  creditors,  and  it  would  be  necessary  to  obtain  their 
consent  and  indemnify  them  against  costs.     In  Ex  parte 
Cockbum  {a)  the  debtor  covenanted  with  the  executing 
creditors  and  all  the  other  creditors  (if  any)  to  pay  all 
the  creditors  the  composition,  and  Lord  PFeMury,  C,  held 
the  deed  void,  because  the  non-executing  creditors  could 
not  sue  upon  it     Ex  parte  Rawlingt  {b)  is  also  an  authority 
that  where  non-assenting  creditors  cannot  sue  upon  the 
covenant  for  payment  of  the  composition,  and  there  is  n< 
trustee  on  their  behalf,  the  deed  is  void.     It  is  an  inflexibh 
rule  that  where  a  deed  is  inter  partes  no  person  who  is  not 
a  party  can  sue  upon  it :  Gilby  v.  Copley  (c),    Cooker  v^.' 
Child    {d)y    Lord   Southampton  v.    Brown   («),    Metcalfe 
V.  Rycroft  {/). — He  argued,  secondly,  that  there  was 
inequality  amongst  the  creditors,  inasmuch  as  the  debts  o1 
the  executing  creditors  were  admitted  in  the  schedule  oi 
tlie  deed :  Ex  parte  Cockburn  (a), — Thirdly,  that  the  cov< 
nant  not  to  sue,  if  inapplicable  to  non-assenting  creditoi 
was  no  bar  to  the  action ;  if  applicable,  it  was  unreasonabh 
and  void,  as  it  subjected  them  to  damages  if  they  conu 
the  validity  of  the  deed :  Dell  v.  Kiny  (y),  Macnaughi  v. 
Russell  (A),  Leigh  v.  Pendlebury  (t) ;  also  that  each  creditoi 
was  liable  if  his  partner  sued :  Hidson  v.  Barclay  (A).- 
Fourthly,  that  a  creditor  having  a  mortgage  or  lien  mighC-   ^^** 


{n)  33  L.  J.  Bank.  17.  (g)  2  H.  &  C.  84. 

(&)  1  De  Gez,  J.  &  S.  225.  (A)  1  H.  &  N.  611. 

(c)  8  Lev.  138.  (i)  15  C.  B.  N.  S.  815. 

{d)  2  Lev.  74.  (A)  Ant^  p.  9;  reversed  on 

(/)  6  B.  &  C.  718.  error,  afi<e,p.  361. 

r/)  6  M.  &  Sel.  75. 
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enforce  it  after  receiving  the  composition. — Fifthly,  that  the        1864. 
<3eed  was  not  pleadable  in  bar  to  the  ftirtber  maintenance  of      bemham 
E.he  action:   Oppenheimer  v.  Grieves  (a).  BRoJkvMn. 

Afellish  replied. 

Cur.  adv.  vulL 

Crompton,  J.,  now  said. — We  are  of  opinion  that  this 
«=;ase  may  be  disposed  of  on  the  first  point  only  ;  and  there- 
^\ire,  without  regard  to  any  others^  we  think  the  deed 
i  nvalid  upon  the  first  objection.  Since  it  is  now  established 
^iiat  a  mere  covenant  to  pay  a  composition  is  sufficient 
thout  any  cessio  bonorum^  or  any  fund  to  which  the 
iters  may  look  for  their  contribution,  we  ought  to  take 
that  non-assenting  creditors  have  equal  rights  under 
^uch  a  covenant.  The  Act  evidently  intended  that  an 
arrangement  might  be  made  by  a  debtor  with  all  or  some 
^^f  bis  creditors,  or  a  trustee  for  them,  and  that  some  of  the 
^zreditors  might  be  trustees  for  the  whole  body.  But  we 
V3iust  always  look  at  the  deed  and  see  how  far  the  necessary 
Toviaion  is  made  for  conferring  on  all  the  creditors  equal 
ighta  under  the  covenant;  for  we  must  remember  that  it 
a  substitute  for  the  fund  under  a  cessio  bonorum. 
Now,  this  deed  is  between  the  debtor  and  the  creditors 
ho  execute  it;  the  non-assenting  creditors  being  no 
(parties  to  it.  There  is  a  covenant  by  the  debtor  with  the 
executing  creditors  respectively  and  individually,  but  there 
no  covenant  with  the  non-assenting  creditors  or  with  any 
rustee  for  them.  Therefore  they  have  not  equal  protection 
ith  the  executing  creditors,  and  the  foundation  of  our 
udgment  is,  that  the  non-assenting  creditors  have  not  an 
^qual  right  to  sue  on  the  covenant  for  payment  of  the  com- 

(a)  7  H.  &  N.  533. 


V. 

Bboaduurst. 
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1864.        position.     The  covenant  by  the  debtor  to  pay  the  compo- 
^^"^       sition  is  with  the  creditors,  parties  to  the  deed,  ^rewpee 

oeNxI  Am 

tively^  then:  respective  executors,  administrators  and  assigns ;" 
and  the  creditors,  parties  to  the  deed,  **for  himself  and  her* 
$elf  respectively^  and  for  his  and  her  several  and  respective 
heirs,  executors  and  administrators,"  covenant  with  the 
debtor  not  to  sue  him  until  default  in  the  performance  of 
his  covenants.  We  think  that  it  was  intended  to  give  each 
individual  creditor  who  executed  the  deed  a  right  to  sue 
upon  it,  but  not  to  give  such  right  to  creditors  who  were 
not  parties  to  it. 

It  was  argued  that  the  word  '<  respectively'*  might  be 
rejected,  and  the  covenant  read  as  if  the  executing  cre- 
ditors were  trustees  for  the  whole  body  of  creditors ;  but 
the  very  object  of  the  deed  was  that  each  executing  cre- 
ditor should  have  the  right  to  sue  individually  for  his  share 
of  the  composition,  and  we  think  it  impossible  to  construe 
the  covenant  as  a  covenant  with  the  executing  creditors  to 
pay  them  and  the  non-assenting  creditors,  for  the  debtor 
covenants  with  each  executing  creditor  respectively;  and 
then  each  executing  creditor  respectively  for  himself  cove- 
nants with  the  debtor.  To  construe  this  as  a  joint  covenant 
so  as  to  make  the  executing  creditors  trustees  for  the  whole 
body  of  creditors  assenting  or  non-assenting,  would  be  in- 
consistent with  the  individual  right  of  each  assenting  cre- 
ditor to  sue.  It  could  never  have  been  intended  that  a 
changing  body,  like  assenting  creditors,  some  of  whom 
assent  long  after  others,  should  be  trustees  for  the  whole 
body  of  creditors.  Mr.  MelKsh  did  not  point  out  how  the 
individual  right  of  suit  could  be  enforced  by  the  individual 
non-assenting  creditors,  and  we  do  not  see  in  what  way 
it  can.  That  being  so,  and  the  non-assenting  creditors 
having  no  right  to  sue  on  the  covenant  which  is  a  substi- 
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te  for  the  cessio  bonorum,  we  think  the  deed  invalid  on        1864. 

b^t  ffround,  and  the  judsment  of  the  Court  below  must       i!^*'^*^ 
^  "     ^  Bbnham 

affirmed.  v. 

Bkoadhorst. 

Keating,  J. — I  did  not  hear  the  whole  of  the  argument, 
d  therefore  take  no  part  in  the  judgment. 

Judgment  afhrmed  (a). 

C^)  See  The  Chesterfield  and  Midland  Silhttone  Colliery  Company 
^^ETawAtfw,  post. 
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1866. 

Jan.  18.  BoOfiET  V.   WoOD. 

To  aD  action     JJeCLARATION  for  libel  published  of  and  concerain 

for  libel  it  ia 

a  good  plea       the  plaintiff  in  a  publication  of  the  defendant  called  '*The 

that,  after  the    ^.^^.n 
commeDce-         v/rcDeBiro. 

8iii^  the  plain-  Plea. — That  after  the  commencement  of  this  suit  the 
todanta«eed  pl**"^^^  ^^^  defendant  agreed  together  to  accept  certain 
^bU^^^^f   ™"'"^  apologies,   to  be   published   by  the  plaintiff  and 


mutual  apolo-    defendant  respectively  in  certain  weekly  journals  belong! 

g'es  in  satia-  ^     ^  *^ 

ction  and       to  and  published  by  the  plaintiff  and   defendant   respec- 

the  causes  of     tively,  in  full  satisfaction  and  discharge  of  all  the  causes  an 

mag^and        rights  of  action   in   the   declaration   mentioned,   and  al 

^^sudiapo-   d^inages  &D<^  <^<>8ts  sustained   by  the  plaintiff  in  respect 

^^SheA*       thereof.     And  the  defendant  says  that  thereupon  and  in 

pursuance  of  the  said  agreement  he  the  defendant  did,  to^-^ 

wit,  on  the  14th  day  of  December,  a.  d.  1864,  print  and^ 

publish  his  part  of  the  said  mutual  apologies  in  the  sud^ 

weekly  journal   belonging  to  and  published  by  him  the 

defendant,  and  so  agreed  upon  in  that  behalf  as  aforesaid^ 

that  is  to  say,  in  the  defendant's  weekly  journal  called  **  Th^ 

Orchestra/*  of  which  the  plaintiff  had  notice.     And  ther 

plaintiff  did  also,  after  the  making  of  the  said  agreemenC 

and  in  pursuance  thereof,  to  wit,  on  the  14th  day  of  May^ 

A.  D.  1864,  print  and  publish  his  part  of  the  said  mutual 

apologies   in  the   said  weekly  journal   belonging   to   and 
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iblisbed  by  him  the  plaintiff,  and  so  agreed  upon  in  that 
lialf  as  aforesaid,  that  is  to  say,  in  the  plaintiff's  weekly 

rnal  called  **  Boosey's  Musical  and  Dramatic  Review/' 
J)emurrer  to  plea,  and  joinder  therein. 


^aycey  in  support  of  the  demurrer. — The  plea  is  bad.     It 
:  arports  to  be  pleaded  by  way  of  accord  and  satisfaction 
^r  action  brought,  but  in  truth  amounts  to  an  accord  only, 
hout  satisfaction.     A  cause  of  action  having  accrued,  it 
only  be  released  by  deed,  but  the  defendant  seeks  by  his 
a  to  give  to  a  parol  agreement  the  effect  of  a  release* 
artin,  B. — The  plea  states  that  the  plaintiff  and  de- 
vidant  agreed  to  accept  the  publication  of  mutual  apologies 
satisfaction  and  discharge  of  all  causes  of  action,  damages 
od  costs,  and  that  they  published  mutual  apologies.     Why 
3  not  that  a  good  accord  and  satisfaction  ?]     The  plea  con* 
ains    no  averment  that   the  publication  of   the  mutual 
•pologies  was  accepted  in  satisfaction.     [Martin^  B. — I  am 
iftposed  to  think  that  if  the  apologies  had  been  by  word  of 
^^^outh,  that  would  not  have  amounted  to  a  good  accord  and 
tiafaction  ;  but  here  expense  has  been  incurred  in  printing 
^e  apologies.     In  Lane  v.  Applegate  (a),  where  the  plain- 
agreed  to  waive  his  action  for  words  imputing  a  crime 
^   consideration  that  the  defendant  would  destroy  certain 
^K^uments  in  his  possession  imputing  the  same  crime  to  the 
^^l^intiff.  Lord  Ellenborough  ruled  that  the  agreement,  when 
^ocuted  by  the  burning  of  the  papers,  was  a  bar  to  the 
^iioD,  as  an  accord  and  satisfaction.]    That  case  only  shews 
^^^t   the  execution  of  the  agreement,  not  the  averment 
^^elf,   may  be  pleaded  by  way  of  accord  and  satisfaction. 
^-^^artin,  B. — Lord  EUenborough  was  of  opinion  that  the 
S^^eement  was  a  bar  to  the  action  as  an  accord  and  satis- 
^tion.] 

{a)  1  Stark.  N.  P.  97. 
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Needham  appeared  in  support  of  the  plea,  but  was  not 
called  upon  to  argue. 

Martin^  B. — Lane  v.  Applegate  is  an  authority  in  supports 
of  this  plea.  That  case  is  reported  without  any  comments 
by  Mr.  Starhie^  who  was  particularly  well  skilled  in  thi^ 
branch  of  the  law  (a). 


Pollock,  C.  B.,  Channell^  B.,  and  PiqotTi  B.,  coi 
curred. 

Judgment  for  the  defendant 


(a)  Accord  and  satisfaction  is 
a  good  plea  in  all  actions  in  which 
damages  ordy  are  sought  to  be 
recovered,  it  may  also  be  pleaded, 
although  a  chattel  real  or  personal 


is  to  be  recovered,  as  in  detin 
of  charters,  of  a  horse,  or  ot 
personal  goods  :  Peytoe^t  Can 
liep.  79  h ;  Com.  Dig.  tit.  " 
cord"  (A   1). 


*^^^'  2^-  MOUNSET  V.  ISMAY. 

Adaimby        JJECLA RATION.— That    the    defendant    broke    and 
custom  for  the  _  .  *.    i         ■../«,.  « 

freemen  and  entered  a  certain  close  of  the  plaintin;  abutting,  &c,  and 

town,  on  a  broke  down,  prostrated  and  destroyed  the  fences  of  the 

SiS^hi^the  plaintiff  of  and  belonging  to  the  said  close  of  the  plaintiff, 

u^  a'close'  ^^^  divers  posts  and  rails  then  standing  and  being  in  and 

^^.'J^^P^^nJose  upon  the  said  close  of  the  plaintiff  and  affixed  thereto,  and 

horse  races  also  prostrated,  levelled  and  destroyed  a  bank  then  erected 

thereon,  is 
not  a  claim 
to  an  "  easement"  within  the  2nd  section  of  the  Prescription  Act,  2^3  Wm.  4,  c  71. 

That  section  points  to  a  right  belonging  to  an  individual  in  respect  of  his  land,  not  to  a 
class  such  as  freemen  or  citizens  claiming  a  riffht  in  gross  wholly  irrespective  of  land ;  and 
to  bring  the  right  within  the  term  *'  easement,'  in  that  section,  it  must  be  one  analo^us  to 
that  of  a  right  of  way  or  a  right  of  watercourse,  and  must  be  a  right  of  utility  and  benefit, 
and  not  one  of  mere  recreation  and  amusement. 

Sembht  that  an  easement  in  gross  is  within  the  Prescription  Act. 


\ 
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and  being  upon,  and  being  parcel  of,  the  said  close,  and        1865. 
pulled  op  and  destoyed  the  thorns  there  and  thereon  then 
growing :  Whereby  the  plaintiff  has  sustained  damage,  &c. 
Fifth  plea. — That  for  the  full  period  of  twenty  years 
next  before  this  suit,  on  a  certain  day  in  each  and  every 
year,  (to  wit)  on  Ascension  Day,  commonly  called   Holy 
Thursday,  horse  races  have   been  and  of  right  ought  to 
have  been  and  still  ought  to  be  holden  on  a  certain  piece 
of  land  in  the  extraparochial  hamlet  of  Kingsmoor,  in  the 
said  county  (being  in  the  neighbourhood  of  the  city  of 
Carlisle);  and  for  the  full   period   of  twenty  years  next 
before  this  suit  the  freemen  of  the  said  city  of  Carlisle,  on 
the  day  aforesaid  in  each  and  every  year,  have  during  all 
the  time  aforesaid  of  right  and  without  interruption  enjoyed 
and  claimed  to  enjoy,  as  a  custom,  a  certain  reasonable  and 
laudable  right  and  privilege,  that  is  to  say,  that  the  freemen 
of  the  said  city  of  Carlisle  on  the  day  aforesaid  in  each  and 
every  year  should  enter  into  and  upon  the  said  piece  of 
land  in  the  said  hamlet  for  the  purpose  of  holding  horse 
races  thereon,  and  the  said  freemen  of  the  said  city  of 
Carlisle  on   the  day  aforesaid   in   each  and   every  year, 
without  interruption,  have  during  all  the  time  aforesaid 
been  used  and  accustomed   to  enter,  and  of  right  have 
entered  and  ought  to  have  entered,  and  still  of  right  ought 
to  enter,  into  and  upon  the  said  piece  of  land  in  the  said 
bamlet  for  the  purpose  of  holding  horse   races   thereon. 
And  the  defendant  says  that  the  close,  &c.,  at  the  time 
when,  &c.,  was  parcel  of  the  said  piece  of  land  in  the  said 
hamlet,  wherefore  the  defendant,  being  one  of  the  freemen 
of  the  said  city  of  Carlisle,  broke  and  entered  the  said 
piece  of  land  and  the  said  close  in  the  declaration  men- 
tioned on  Ascension  Day,  a.d.  1862,  for  the  purpose  of 
holding  the  said  horse  races;  and  because  the  plaintiff,  a 
^hort  time   before   the   time  when,  &c.,  had   wrongfully 


488  EXCHEQUER  RBPORTS. 

1865.  placed  and  erected  fences,  posts,  and  rails,  and  a  bank  and 
thorns  upon  and  over  the  said  land  and  the  part  of  the  said 
land  where  the  said  horse  races  were  accustomed  to  be  held 
as  aforesaid^  and  continued  to  keep  the  same  there  placed 
and  erected  until  the  said  time  when,  &c.,  insomuch  that 
the  said  freemen  were  unable  to  hold  the  said  horse  races 
as  they  were  accustomed  and  of  right  entitled  to  do; 
wherefore  the  defendant,  being  one  of  the  freemen  of  the 
said  city  of  Carlisle,  for  the  purpose  of  enabling  the  said 
horse  races  to  be  held  as  aforesaid,  did  on  the  said  day 
remove  the  said  fences^  posts  and  rails,  and  the  said  bank 
and  thorns,  doing  no  more  damage  thereto  than  was  neces- 
sary for  the  purposes  aforesaid,  which  are  the  trespasses 
alleged  in  the  declaration. 

Sixth  plea. — The  defendant  repeats  all  the  allegations 
in  the  fifth  plea  contained,  substituting  a  period  of  forty 
years  for  that  of  twenty  years. 

Seventh  plea. — The  defendant  repeats  all  the  allegations 
in  the  fifth  plea  contained,  except  so  much  of  the  said 
plea  as  alleged  that  the  freemen  of  Carlisle  enjoyed  and 
exercised  the  said  right  and  privilege  as  a  custom,  and  the 
defendant  says  that  all  the  citizens  of  Carlisle,  instead  of 
the  freemen  of  Carlisle,  enjoyed  and  exercised  the  said 
right  and  privilege  as  a  custom,  and  that  the  defendant 
being  one  of  the  said  citizens,  committed  the  acts  in  the 
declaration  and  in  the  fifth  plea  mentioned. 

Eighth  plea. — The  defendant  repeats  all  the  allegations 
in  the  seventh  plea  contained,  and  all  the  allegations  in  the 
fifth  plea  which  are  incorporated  therein,  substituting  a 
period  of  forty  years  for  that  of  twenty  years. 

Ninth  plea. — That  for  the  full  period  of  twenty  yean 
next  before  this  suit,  on  a  certain  day  in  each  and  every 
year,  (to  wit)  on  Ascension  Day,  commonly  called  Holy 
Thursday,  horse  races  have  been,  and  of  right  ought  to 
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hire  beeD,«nd  still  of  right  ought  to  be,  holdeo  on  a  certain        1S65. 
piece  of  land  in  the  extraparochial  hamlet  of  Kingsmoor      ^T""^*^ 
in  the  said  city  (being  in  the  neighbourhood  of  the  city  of 
Carlisle),  and  for  the  full  period  of  twenty  years  next 
before  this  suit  the  freemen  of  the  said  city  of  Carlisle  on 
the  day  aforesaid  in  each  and  every  year  haTe,  during  all 
the  time  aforesaid,  of  right  and  without  interruption  enjoyed 
and  claimed  to  enjoy  as  a  custom  a  certain  reasonable  and 
laudable  right  and  pririlege,  that  is  to  say,  that  the  freemen 
of  the  said  city  of  Carlisle  on  the  day  aforesaid  in  each  and 
ewerj  year  should  enter,  without  any  interruption,  into  and 
upon  the  said  piece  of  land  in  the  said  hamlet  for  the 
purpose  of  holding  horse  races  thereon,  and  should  enter 
into  and  upon  the  said  piece  of  land  in  the  said  hamlet  at 
a  reasonable  time  before  the  holding  of  such  horse  races  in 
each  and  every  year,   for  the  purpose  of  preparing  and 
making  ready  the  said  piece  of  land  for  the  more  conve- 
niently holding  the  said  horse  races  on  such  day  as  afore- 
said ;  and  the  said  freemen  of  the  said  city  of  Carlisle  on 
the  day  aforesaid  in  each  and  every  year  have,  during  all 
the  time  aforesaid,  without   interruption,  been  used  and 
accustomed  to  enter,  and  of  right  have  entered,  and  ought 
to  have  entered  and  still  of  right  ought  to  enter,  into  and 
Dpon  the  said  piece  of  land  in  the  said  hamlet  for  the  pur- 
pose of  holding;  horse  races  thereon,  and  have  been  used 
and  accustomed  to  enter  and  of  right  have  entered,  and 
Doght  to  have  entered  and  still  of  right  ought  to  enter,  into 
and  upon  the  said  piece  of  land  in  the  said  hamlet  at  a 
reasonable  time  before  the  holding  of  such  horse  races  in 
each  and  every  year  during  all  the  time  aforesaid  for  the 
purpose  of  preparing  and  making  ready  the  said  piece  of 
land  for  the  more  conveniently  holding  the  said  horse  races 
on  such  day  as  aforesaid.     And  the  defendant  says  that 
the  said  close  in  which,  &c.,  at  the  said  time  when,  &c.. 
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Twelfth  plea. — Tbe  defendant  repeats  all  the  allegations 
in  the  elerenth  plea  contdned,  and  all  the  allegations  in  the 
i^inth  plea  which  are  incorporated  therein,  substituting  a 
period  of  forty  years  for  that  of  twenty  years. 

Demarrer  to  pleas  respectively,  and  joinder  in  demurrer. 

Further  replication  to  the  several  pleas. — That  there  was 
^ot,  before  or  at  the  commencement  of  the  said  period  of 
^ears  before  this  suit  in  each  of  those  several  pleas  respec- 
tively mentioned,  and  during  which  the  said  right  is  alleged 
Xo  have  been  enjoyed  as  therein  mentioned,  any  valid  or  legal 
^astom  such  as  is  therein  mentioned. 

Demurrer  to  replication,  and  joinder  therein. 

C  Huttan^  in  support  of  the  demurrer  to  the  pleas  (Janu- 
ary 18th). — It  has  been  decided  that  this  custom  is  good  as  an 
Smmemorial  custom :  Maunsey  v.  Ismay{a)\  and  the  question 
aaow  is,  whether  it  can  be  pleaded  as  an  easement  under  the 
IPrescription  Act,  2  &  3  Win.  4,  c.  71  ?     llie  1st  section, 
^^hich  relates  to  claims  to   rights  of  common  and  other 
profits  &  prendre,  uses  the  words  "  custom,  prescription  or 
^rant."     There  the  word  "custom**  has  reference  to  cases 
ctich  as  a  claim  by  a  copyhold  tenant,  as  against  his  lord,  to 
take  some  profit  or  benefit  out  of  land.     The  words  "  cus- 
tom, prescription  or  grant,"  are  repeated  in  the  2nd  section, 
which  relates  to  easements,  and  the  word  **  custom"  in  that 
section  has  the  same  meaning  as  in  the  1st     It  is  obvious 
that  the  word  "custom"  in  the  1st  section  must  have  the 
meaning  contended  for^  otherwise  the  Act  would  allow  any 
body  of  persons  to  claim  by  custom  an  interest  or  profit  a 
prendre  in  another  person's  soil.     But   at  common  law  a 
profit  a  prendre  cannot  be  claimed  by  custom,  but  only  by 
prescription  or  grant,  except  in  the  case  of  a  copyhold 
tenant  against  his  lord.     Prescription  must  be  in  a  que 

(a)  1  H.  &  C.  729. 
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1865.  estate,  as  in  the  name  of  a  certain  person  and  his  ancestors, 
or  those  whose  estate  he  hath,  or  in  bodies  politic  or  corpo- 
rate, or  their  predecessors:  Co.  Lit  113  b.  There  cannot 
be  a  custom  for  inhabitants,  as  such,  to  have  a  profit  a 
prendre  in  the  soil  of  another:  Oateward^s  Case{a)y  Can- 
iiable  ▼.  Nichobon  (b),  Blewett  y.  Tregofming  (c).  [Martin^ 
B. — What  easement  could  be  created  by  custom?]  If  a 
copyholder  for  twenty  years  used  a  particular  way  over  the 
land  of  his  lord,  or  took  his  cattle  to  drink  at  a  particular 
stream  of  the  lord.  .[Martin^  B. — In  Les  Termes  de  la 
Ley  it  is  said :  *'  Custom  differs  from  prescription,  because 
custom  is  common  to  many,  and  prescription,  by  the  opinion 
of  some,  is  particular  to  this  or  that  man."]  The  2nd 
section  of  the  Prescription  Act  only  applies  to  rights  claimed 
in  respect  of  some  tenement,  and  not  to  an  easement  in 
gross.  In  Bailey  y.  Stephens  (d),  fVilks,  J.,  said:  **  There 
is  no  doubt  an  easement  in  gross  could  not  be  claimed  by 
an  occupier  under  the  Prescription  Act,  because  under  the 
Prescription  Act,  as  has  been  pointed  out  already,  the  claim 
is  by  custom,  prescription  or  grant ;  and  there  is  no  doubt 
that  a  right  could  not  be  acquired  under  that  Act  by  twenty, 
thirty,  or  sixty  years  enjoyment,  according  as  it  might  be, 
whether  an  easement  or  a  profit  a  prendre,  except  it  was 
capable  of  being  annexed  to  land  within  the  rule  I  haye 
mentioned."  The  question,  whether  a  right  of  common  in 
gross  could  be  pleaded  under  the  5th  section  of  the  Pre- 
scription Act,  was  raised  in  Welcome  y.  Upton  («),  and 
Parkey  B.,  said,  that  if  it  had  been  the  only  question  the 
Court  would  probably  have  granted  a  rule  for  the  purpose 
of  giving  it  further  consideration,  ^*  although  we  might  be 
disposed  to  think  that  the  present  case  is  within  the  equity 

(a)  6  Rep.  59b.  {d)  12  C.  B.  N.  S.  91, 113. 

{h)  14  C.  B.  N.  S.  230.  (e)  6  M.  &  W.  536. 

(c)  3  A.  &  E.  554. 
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of  the  statute.*  Bat  that  section  proTides  that  In  all  plead- 
ings wherein,  before  the  Act,  •*  it  woald  have  been  necessary 
to  all^e  the  right  to  have  existed  from  time  immemorial, 
it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 
right  by  the  occupiers  of  the  tenement  in  respect  tchereof  the 
fam^  £f  claimed^  The  8th  section  also  shews  that  the  2nd 
does  not  apply  to  eyery  kind  of  prescription,  bat  only 
where  at  common  law  the  claim  would  be  in  respect  of  a 
que  estate.  That  view  is  supported  by  the  preamble  of  the 
Act.  [Martin^  B. — At  common  law  parishioners,  inhabit 
tants  and  churchwardens  were  not  capable  of  purchasing 

lands:  Ca  Lit  3a[c].]     Moreover,  the  right  claimed  is 

ziot  an  easement  but  a  mere  licence. 

Crompton^  in  support  of  the  pleas  (a). — The  right  claimed 
is  an  easement.  In  Gale  on  Easements,  p.  5,  3rd  ed.,  it  is 
said : — *^  An  easement  may  be  defined  to  be  a  privilege 
^^ithout  profit,  which  the  owner  of  one  neighbouring  tene- 
ment hath  of  another,  existing  in  respect  of  their  several 
tenements,  by  which  the  servient  owner  is  obliged  to  suffer 
^2r  not  to  do  something  on  his  own  land,  for  the  advantage 
«3f  the  dominant  owner."  If  that  be  a  correct  definition, 
^here  cannot  be  an  easement  in  gross.  But  the  late  editor 
^>f  Gale  on  Easements  treats  it  as  clear  that  an  easement  in 
^ross  may  exist  {b) ;  and  refers  to  the  authority  of  Welcome 
^^.  Upton.  [Martin^  B. — That  was  not  the  case  of  an 
basement  properly  so  called,  it  was  a  claim  to  a  profit  a 
X>i^Qdre  in  gross.  Pigott,  B. — In  a  case  of  Bland  v.  Lips* 
^sombe  (c).  Lord  Campbell  said  : — "  We  must  act  upon  that 
Salutary  law  which  distinguishes  between  a  mere  easement 

(a)  He  was  requested  bj  the  (h)  drd  ed^  p.  10,  note  (d)^ 

Ckmrt  to  confine  his  argument  to  p.  12,  note  (d). 
'the  question  whether  the  right         (c)  4  E.  &  B.  713,  note  («)• 
dauned  was  an  easement. 

VOL.  UI. — H.  &  C.  K   K  EXCH. 
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1865.  and  the  right  to  take  a  profit  It  is  a  good  custom  for  all 
the  inhabitants  of  a  parish  to  dance  in  a  paiticolar  spot,  or 
the  like:  but  a  custom  to  take  as  a  profit  what  is  valuable, 
would  be  very  injurious  to  the  owner  and  of  but  little 
benefit  to  the  inhabitants,  and  is  bad.*^  No  doubt  an 
easement  in  gross  cannot  be  claimed  by  an  occupier  under 
the  Prescription  Act:  per  fVilles,  J^  in  Baiky  v.  Stephefu{a); 
bnt  a  plea  of  a  grant  to  a  corporation  to  go  on  a  common  to 
hold  races  would  be  good,  and  there  is  no  difierence  between 
a  grant  to  a  corporation  and  an  individual  and  his  heirs. 
IMartin^  B. — It  cannot  properly  be  the  subject  of  a  grant; 
it  is  a  mere  licence :  as  if  a  man  grants  to  another  a  right  to 
walk  at  pleasure  in  his  park.]  The  law  will  not  regard  a 
grant  for  the  pleasure  of  an  individual,  but  a  grant  for  the 
benefit  of  the  community  would  be  good.  [P^ott,  B., 
referred  to  Dye  v.  Lady  James  Hay  (i).] 

CL  Button  replied. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  is  a  demurrer  to  pleas.  The  decla- 
ration is  trespass  for  breaking  and  entering  a  close  and 
breaking  down  the  fences,  &c. 

There  are  several  pleas  which  are  demurred  to.  These 
are  all  grounded  upon  the  Prescription  Act,  2  &  3  Wm.  4, 
c  71.  The  first  alleged  that,  for  the  full  period  of  twenty 
years  next  before  the  suit,  on  a  certain  day  in  every  year, 
viz..  Ascension  Day  or  Holy  Thursday,  horse  races  had 
been  of  right,  &c.,  holden  on  a  certain  piece  of  land, 
whereof  the  close  in  which,  &c.,  was  parcel,  and  for  the 
same  full  period  of  twenty  years  the  freemen  of  the  city  of 
(a)  12  C.  6.  N.  S.  lis.  (6)  1  Macq.  305. 
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Carlisle  had  of  rights  and  withaut  interruptian,  etgoyed  a  , 
custom  that  they  should  enter  upon  the  said  piece  of  land  for 
the  purpose  ofhclding  horse  races  thereon^  and  the  said  free- 
men had,  during  all  that  time,  need,  &c.  The  pleas  pro- 
ceeded to  justify  the  trespass  by  virtue  of  the  custom  in 
the  usual  manner. 

The  next  plea  was  the  same  alleging  the  user  of  the 
custom  for  forty  years. 

The  next  plea  was  similar  to  the  first  above  demurred 
to,  save  that  the  right  was  alleged  to  be  in  the  citizens  of 
Carlisle. 

The  next  was  similar  to  the  last,  save  that  the  user  was 
alleged  to  be  for  forty  years. 

The  four  pleas  following  were  substantially  the  same  as 
the  preceding,  and  one  objection  only  was  made  to  all  of 
them,  viz.,  that  the  custom  alleged  was  not  within  the 
Prescription  Act.  Some  short  time  ago  this  custom  was 
the  subject-matter  of  discussion  before  us.  It  was  then 
pleaded  as  a  custom  at  common  law,  and  we  were  of  opinion 
that  it  was  a  good  custom.  The  case  is  reported  in  1  H.  &  C. 
729.  T^e  present  pleas  have  been  added  since.  It  is 
perfectly  clear  that  such  a  right  as  is  here  set  up  can  only 
exist  by  custom,— a  grant  of  such  right  to  the  freemen  of 
Carlisle,  or  the  citizens  of  Carlisle,  would  be  void,  such 
indeterminate  bodies  as  the  freemen  of  a  city  or  the  citi- 
zens of  a  city,  not  being  themselves  a  corporation,  are 
incapable  of  being  grantees ;  and  there  is  probably  another 
objection  to  it  as  not  being  a  legal  subject  of  grant  but 
only  of  licence.  The  question  therefore  really  comes  to 
this^  assuming  that  the  owner  of  this  close  had,  forty-one 
years  before  the  commencement  of  the  suit,  by  parol  granted 
to  or  conferred  upon  the  freemen  of  Carlisle  or  the  citizens 
of  Carlisle  this  right,  and  that  they  had  during  the  forty 
jeaiB  preceding  the  suit  in  fact  exercised  it  as  a  right  and 
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1865.  •  witboat  intermptioDy  woold  the  opention  of  the  2iid  section 
of  the  statute  render  it  absolute  and  indefeasible  notwith- 
standing that  the  origin  of  it  could  be  clearljand  satiafiKnorilj 
proved,  and  that  it  began  shortly  before  the  eommencement 
of  the  period  of  the  fort  j  years  ?  The  occasion  of  the  enact- 
ment of  the  Prescription  Act  is  well  known.  It  had  been 
long  established  that  the  enjoyment  of  an  easement  as  of 
right  for  twenty  years  was  practically  conclusive  of  a  right 
from  the  reign  of  Richaid  the  First,  or,  in  other  words,  of  a 
right  by  prescription  (except  proof  was  given  of  an  impossi- 
bility of  the  existence  of  the  right)  from  that  period.  A  very 
common  mode  of  defeating  such  a  right  was  proof  of  unity 
cf  possession  since  the  time  of  legal  memory.  To  meet  this 
the  grant  by  a  lost  deed  was  invented,  but  in  progress  of  time 
a  difficulty  arose  in  requiring  a  jury  to  find  upon  their  oaths 
that  a  deed  had  been  executed  which  every  one  knew  never 
existed, — hence  the  Prescription  Act 

The  first  section  of  the  Act  relates  to  profits  a  prendre, 
and  the  respective  periods  therein  mentioned  are  thirty  years 
and  sixty  years.  The  present  case  b  not  alleged  to  be 
within  it.  The  pleas  are  all  grounded  upon  thc^second, 
which  enacts  that  no  claim  which  may  be  lawfully  made 
at  common  law  by  custom^  prescription,  or  grant,  to  any  way 
or  other  easementf  or  to  any  watercourse,  or  the  use  of  any 
water  to  be  enjoyed  upon  any  land,  &c.,  when  such  way  or 
other  matter  shall  have  been  actually  enjoyed  by  any  per- 
son  claiming  right  thereto  without  interruption  for  twenty 
years,  shall  be  defeated  or  destroyed  by  shewing  only  that 
such  viay  or  other  matter  was  first  enjoyed  at  any  time  fnoat 
to  such  period  of  twenty  years,  and  where  such  way  or  other 
matter  shall  have  been  so  enjoyed  for  the  period  of 
forty  years  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  it  was  enjoyed 
by  a  consent  or  agreement  by  deed  or  writing.     The  ques- 
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I  cweofli  far  the  fittwotTk  or  diwxts  of 
Cafiide,  aiMB  ^■^*— ^^m  Dit,  to  enter  opao  aaocber  mm  $ 
kad  far  rike  porpaoe  of  holding  bone  races  tbet^s  b  an 
lithm  the  aeoond  section.     To  be  «k  it  most  be 

pRsmpcioOy  or  gr^Qt  to  a  mj  or 
or  to  a  aateicuuree  or  tbe  ase  of  anv  vraicr 
tobe  cnjojed  opoolaod  of  aootber;  and  w  thiol  it  is  not« 

In  the  first  pIaee,wedo  not  think  this  custom  is  an  ease- 
Dent  at  alL  One  of  the  earliest  definitions  of  an  easement 
with  which  we  are  acquainted  is  in  the  **  Tennes  de  la  Ley/ 
and  it  is  "  a  pririlege  that  one  neighbour  hath  of  another 
by  writing  or  pfescription,  without  profit,  as  a  way  ora  sink 
thioogh  his  land.**  In  this  definition  custom  is  not  inentio»ed, 
prescription  is»  and  it  therefore  seems  to  point  to  a  priril^re 
bekmg^i^  to  an  indiridnal,  not  a  custom  which  appertains 
to  many  as  a  class.  Again,  in  Mr.  Gale  s  Book,  p.  5,  an 
casement  is  defined,  a  very  great  number  of  authorities  are 
collected,  and  it  b  stated  in  the  most  explicit  terms  that  to 
constitute  an  easement  there  must  be  two  tenements,  a 
dominant  one  to  which  tbe  right  belongs,  and  a  servient 
one  npon  which  the  obligation  is  imposed. 

We  further  think  that  the  second  section  itself  points  to  a 
r^t  belonging  to  an  individual  in  respect  of  his  land,  not  to 
a  class  such  as  fireemen  or  citizens  claiming  a  right  in  gross 
wholly  irrespective  of  land.  For  to  obtain  the  benefit  con* 
ferred  by  the  second  section,  it  roost  be  enjoyed  by  a  person 
claiming  right  thereto  for  the  fyll  period  of  twenty  years  or 
forty  years.  We  are  not  aware  of  any  case  or  expression  of 
opinion  by  any  Judge  contrary  to  this  view,  but  the  fifth 
section  of  the  Act  has  been  relied  on  as  establishing  it.  This 
section  relates  to  pleadings^  and  enacts  that  in  all  plead- 
ings to  actions  of  trespass  and  other  pleadings  wherein, 
before   the   passing  of   the   Act,    it    would    have    been 
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necemarj  to  allege  the  right  to  hsre  ezisled  fros  time 
ifmnemorial,  it  shall  be  soiBcieDt  to  aOege  the  eDJoyment 
thereof  as  of  right  hj  the  ooeupier  of  the  teneneot  io 
respect  whereof  the  same  is  daimed,  &e.  It  has  been  said 
that  thb  shews  that  an  easement  within  the  protection  of 
the  statute  most  be  an  easement  belonging  to  a  dominant 
tenement  We  think  it  affoids  an  aigument  and  illostfa- 
tion  as  to  what  the  legislatme  contemplated^  bdt  after 
what  fell  from  thb  Court  in  Wekome  ▼•  Upiem  (a),  and 
in  the  same  case,  6  M.  &  W.  536,  and  the  note  of  die 
late  Mr.  Henry  WUUm^  in  page  152  of  the  edition  of  G^ 
on  Easements  edited  by  him,  we  are  not  prepared  to  say 
that  the  statute  may  not  extend  to  easements  in  grosi^ 
althoagh  it  is  to  be  obsenred  that  all  which  Lord  WemAy* 
dale  sajs  in  the  last  report  of  the  case  is,  '*  We  might  be 
disposed  to  think  that  the  present  case  (an  alleged  ease- 
ment in  gross)  is  within  the  equity  of  the  statute;'*  and 
he  goes  on  to  add  that  the  question  was  there  immateriaL 
But,  however  this  may  be,  we  are  of  o[Hnion  that  to  bring 
the  right  within  the  term  ** easement**  in  the  second  section 
it  must  be  one  analogous  to  that  of  a  right  of  way  which 
precedes  it  and  a  right  of  watercourse  which  follows  it, 
and  must  be  a  right  of  utility  and  benefit,  and  not  one  of 
mere  recreation  and  amusement.  In  our  opinion,  there- 
fore, the  present  alleged  right  is  not  within  the  language  or 
meaning  of  the  Prescription  Act,  and  we  are  satisfied  that 
it  was  never  in  the  contemplation  of  Lord  Tenierden^  who 
framed  it  (per  Lord  fFemleydale,  5  M.  &  W.  404)^  to  include 
within  the  Act  such  customary  rights  as  entering  land  to 
enjoy  rural  sports,  as  in  MilUehamp  ▼•  Johneon  {b\  or  to 
dance  upon  a  green,  as  in  Abbot  ▼•  Weekly  (c),  by  analogy  to 
which  we  held  this  alleged  customary  right  to  run  horse 

(a)  5  M.  &  W.  398.  (h)  Willes,  205,  note  (6). 

(c)  1  Lev.  176. 
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Camm,  wl  Laxbbbt,  Wood&ali.  akb  Otbkbs^  ^'^  ^^ 


Trespass  fcr  fan»kiiv  and  eDteniu:  ceitmin  ckiflcs  or  T>  •>*«- 
pieors  of  hud  of  the  pijantiff,  and  pulling  up  and  destroj-  r***  't^**'^ 
nig  the  posts  and  nuk  of  the  plaintiff  standing  and  being  giktli^MVtt^ 

^Tbat  the  defendant,  John  Woodhall(a),  at  the  time  ^  ui'[^^^ 
'When  the  defendants  did  what  is  complained  of,  and  thcnCe  ]^^^'m^^ 
to  the  commencement  of  this  suit,  was  possessed  of  a  toft*  T^^^  ^^^  ^'^ 
ead,  the  occupiers  whereof  fi>r  thirtj  jears  next  before  c*^"^  ^^^^ 


and  couohMif 

suit  enjoyed  as  of  right  and    without  interruption  iipoiihi»u4t- 
^iiominon  of  pasture  over  the  said  closes  and  pieces  of  land  t^^uunt  th^rv^ia 
which,  &c,  for  all  their  cattle  levant  and  couchant  upon  ^«  <^j(pr<>«»ioii 
e  said  toftstead,  at  all  times  of  the  year,  as  to  the  said  ilnT^ruch^tTc* 
^oftstead  appertaining;    and  that  the  plaintiff  wrongfully  ^^1^"^^^* 
bstructed  the  said  John  Woodhall  in  the  enjoyment  of  the  ^^^"^  *"  ^* 
common  of  pasture,  by  putting  up,  and  at  the  said  ci*^f<f  main* 
when,  &c.,  wrongfully  keeping  the  said  posts  and  nitxluoe 
v^ls  on  the  said  closes  and  pieces  of  land  in  which,  &c.,  amount  of 
^>Ter  which  the  s^d  John  Woodhall  had  the  said  right  of  by  them  iv^^m 

tho  common, 
and  that  it 

"^vas  not  necessary  that  they  shotdd  have  been  actually  fed,  either  wholly  or  in  part,  (tora 

'UieprodQce  of  the  tofUtead. 

There  is  no  differenee  in  this  respect  between  a  plea  founded  on  the  Presoription  Aot| 

8  &  3  Wm.  4^  c.  71,  and  a  plea  grounded  on  prescription  properly  so  called* 

(a)  There  were  seven  defend,      tuting  his  name  for  that  of  John 
luits,  and   the    same  plea   was      Woodhall. 
pleaded  by  each  of  them,  sabsti- 
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common,  and  thereby  prevented  him  from  enjoying  the 
^  said  common  of  pasture  as  he  was  entitled  to  do,  so  that, 

«'.  without  pulling  up  and  destroying  the  said  posts  and  rails, 

the  said  John  Woodhall  could  not  enjoy  the  said  common 
of  pasture ;  and  that  the  alleged  trespasses  and  grieyances, 
&C.,  were  respectively  committed  by  the  said  John  Wood- 
hall  as  such  occupier  in  his  own  right,  and  by  the  other 
defendants  as  his  servants  and  by  his  command,  for  the 
purpose  of  removing  the  said  obstructions  and  preventions 
as  they  lawfully  might  for  the  cause  aforesaid,  doing  no 
unnecessary  damage  to  the  plaintiff  on  the  occasions 
aforesaid. 

Issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  last  York  Sum- 
mer Assizes,  the  following  facts  were  proved. — At  the  time 
of  the  alleged  trespasses  the  defendant,  John  Woodhall  (a), 
was  possessed  of  a  toftstead,  then  consisting  of  a  house  and 
stable,  and  nearly  two  acres  of  land,  cultivated  as  a  garden  and 
orchard.  About  fifty  years  before  the  commencement  of 
the  action,  these  two  acres  were  grass  land,  which  was 
depastured  by  the  cattle  of  the  occupiers,  and  afterwards 
the  grass  growing  on  the  part  then  planted  as  an  orchard 
was  from  time  to  time  mown  for  hay,  or  eaten  by  cattle 
turned  in  to  graze  there.  John  Woodhall  had  possessed 
at  one  and  the  same  time  two  horses  and  a  cow,  which  in 
winter  were  housed  in  his  premises,  and  in  summer  were 
kept  sometimes  in  his  orchard,  sometimes  in  the  closes 
mentioned  in  the  declaration,  and  sometimes  on  other  land 
in  his  occupation.  Two  acres  of  land  are  sufficient  for  the 
maintenance  of  five  or  six  yearling  beasts.  John  Wood- 
hall and  the  preceding  occupiers  of  his  land  and  premises 
had  for  more  than  thirty  years,  without  interruption,  and 
under  a  claim  of  right  of  common  of  pasture  as  appurtenant 

(a)  The  evidence  was  by  oonsent  of  counael  oonfined  to  the  cafe 
of  John  Woodhall. 
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to  their  toflstead,  turned  their  commonable  cattle  on  to  the 
closes  or  pieces  of  land  in  the  declaration  mentioned.  It 
was  not  proved  that  the  catile  were   maintained   on  the  r. 

produce^of  the  toftstead  during  the  winter,  but  it  was  not 
disputed  that  it  contained  sufficient  land  to  keep  some  of 
the  cattle  during  the  winter. 

On  this  evidence,  the  learned  Judge  suggested  that  the 
fact  seemed  clear    that    the    owners    of   these    different 
premises  had  as  of  right  turned  their  cattle,  housed  on  their 
premises  but  not  deriving  their  sustenance  therefrom,  on 
the  locus  in  quo  for  more  than  thirty  years,  and  that  the 
only  question  was  one  of  law,  viz.,  whether  such  a  right  of 
common   is  legal, — in  other  words,  if  such    cattle    were 
**  levant  and  cpuchant.*'    The  counsel  on  both  sides  assented, 
and  his  Lonlship  directed  a  verdict  for  the  plaintiff,  re- 
serving leave  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

Iteldf  in  the  following  Term,  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  the  evidence  disclosed  a  right  of 
c:ommon  in  John  Woodhall ;  against  which 

Macaulay  and  Kemplay  shewed  cause  (a). — The  defend- 
ants were  bound  to  prove  that  the  cattle,  in  respect  of  which 
the  right  to  depasture  the  plaintiff's  land  is  claimed,  were 
^Mevant  and  couchant"  upon  the  toftstead:  1  Wms.  Saund. 
346  c,  note.  But  they  were  not  in  law  "  levant  andcouchant/' 
:ffor  they  did  not  derive  their  sustenance  from  the  toftstead  {b). 
[AfoTfiii,  B. — The  question  is,  what  is  meant  in  this  plea 
l>y '' cattle  levant  and  couchant"?    Does  that  mean  cattle 
actually  fed  upon   the   produce  of  the  toftstead,  or  is  it 
merely  the  measure  of  the  right  claimed  by  the  number  of 

(a)  Jan.  11.    Before  Martin^  produce    of  the    toftstead    was 

B^  and  ChanneU^  6.  applied  to  feed  the  cattle  of  the 

{jb)  Throughout  the  argument  defendant  Woodhall. 
it  was  assumed  that  no  part  of  the 
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1865.        cattle  which  the  toftstead  is  capable  of  maintaining?]     It 
is  not  enough  that  the  cattle  might  be  fed  on  the  produce  of 
the  toftstead,  but  some  part  at  least  must  be  applied  to 
their  sustenance :    Rumsey  ▼•  Rawsan  {a).     [Martin,  6.— 
Assuming  that  the  defendants  have  a  right  of  common  of 
pasture  over  the  plaintiff's  land,  what  is  the  proper  mode 
of  pleading  it?]     As  a  right  existing  from   time  imme- 
morial.    In  the  case  of  a  distress  for  surcharge,  a  commoner 
must  prescribe  for  a  right  of  common  for  his  cattle  levant  and 
eouchant  on  his  land,  and  aver  that  these  cattle  being  levant 
and  eouchant  he  put  them  on   the  common:    1  Wms. 
Saund.  346  c,  note.     As  in  a  claim  of  turbary,  the  exer- 
ciue  of  the  right  must  be  connected  with  the  dominant 
tenement  in  respect  of  which  it  is  claimed.    A  right  of 
common  of  pasture  appendant  gives  a  right  to  turn  upon 
the  common  so  many  commonable  cattle  as  the  land  to 
which  the  right  is  appendant  will  maintain  by  its  produce 
through  the  winter;    and  they  are  termed  'Mevant  and 
eouchant^  upon  that  land :  SchoUs  v.  Hargreaves  (ft),  Cooke's 
Inclosure  Acts,  p.  10,3rd  ed»     [Martin,  6. — The  definition 
of  ''  levant  and  eouchant"  in  Les  Termes  de  la  Ley  is 
^when  the  beasts  or  cattle  of  a  stranger  are  come  into 
another  man's  ground,  and  there  have  remained  a  certain 
good  space  of  time  ;*'  but,  according  to  modem  authorities, 
the  cattle  must  be  '^  levant  and  eouchant "  on  the  land  in 
respect  of  which  the  right  of  common  is  claimed,  in  the 
sense  that  they  are  upon  the  place;   and,  further,  there 
must  not  be  more  of  them  than  the  land  can  sustain.]     In 
Cooke's  Inclosure  Acts,  p.  21,  3rd  ed.,  it  is  said  :  ^  A  right 
of  common  appurtenant  may  be  for  a  certain  limited  num- 
ber of  cattle,  and  it  would  appear  that  when  this  number  is 
once  certainly  ascertained,  the  right  may  be  attached  to  a 
dwelling-house  or  to  a  cottage  without  land."     Common  of 
pasture  for  a  limited  number  of  cattle  may  be  claimed  with- 
(a)  1  Vent.  18.  (6)  5  T.  R.  46. 
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out  arerriog  that   the  cattle  were  levant  and  couchant :        1865. 
Musgrave  v.  Cave  (a).     But  where  the  right  is  diaimed  for 
an  unlimited  number  levancj  and  couchancy  determines 
its  extent     Even  a  right  of  common  in  gross  is  limited  as 
to  number. 

Field  and  T.  P.  Thompson^  in  support  of  the  rule. — 
The  expression  **  cattle  levant  and  couchant "  denotes  the 
measure  of  the  number  which  the  toftstead  was  capable  of 
maintaining.  It  is  not  necessary  that  the  cattle  should  be 
actually  fed  on  its  produce, — it  is  enough  if  the  land  would 
keep  one  head  of  cattW.  [Martin^  B.—  Suppose  a  man  had 
land  which  he  depastured  with  cattle,  and  he  afterwards 
built  upon  the  land,  would  he  retain  his  right  of  com- 
mon?] Common  appendant  can  only  be  claimed  in 
respect  of  arable  land,  but  although  a  house  be  afterwards 
built  upon  the  land,  and  the  arable  converted  into  pasture^ 
the  common  remains  appendant:  TyrringhavCs  Case  (ft). 
[Martin,  B.,  referred  to  1  Wms.  Saund.  346  d,  note  (/).] 
There  Whitelockv.  Hutchinson  (c)  is  cited,  where  Parke,  B., 
said  that  in  one  set  of  cases  it  was  laid  down  that  the  term 
**  cattle  levant  and  couchant  upon  enclosed  land**  meant 
such  cattle  as  are  actually  used  for  the  purpose  of  manuring 
and  cultivating  the  enclosed  land ;  but  in  a  note  to  that 
case  it  is  pointed  out  that  the  expression  is  only  used  in  that 
sense  where  a  right  of  common  appendant  is  claimed,  that 
rightbeingcon6nedto  arable  land  :  Cheesmany,  Hardman  (d). 
Patrick  v.  Lowre  (e)  shews  that  it  is  not  necessary  that  the 
cattle  should  be  actually  fed,  either  wholly  or  in  part,  on 
the  produce  of  the  land.  There  in  trespass  the  defend- 
ant justified  for  that  he  was  seized  of  a  house  with  the 

(a)  Willes,  31D.  (d)  1  B.  &  Aid.  710,  711. 

(6)  4  R^.  37  b.  (e)  Brownl.,  part  2,  101. 

(c)  2  Moo.  &  Bob.  205. 
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1865,        appurtenances,  and   prescribed   to  have  common  in  the 
place,  &c.,  for  all  manner  of  beasts  levant  and  coachant 
upon  tbe  said  house,  and  that  was  held  a  good  prescription, 
for  ''  it  shall  be  intended  for  so  many  of  the  beasts,  which 
may  be  rising  and  lying  down  upon  the  said  house."    In 
Cok  V.  Foxman  (a)  it  was  agreed  *'  that  so  many  of  the 
cattle  that  the  land  to  which  the  common  is  appurtenant 
may  maintain  in  winter,  so  many  shall  be  said  levant  and 
couchant."  In  Rogers  v.  Benstead  (b),  Lord  Raymond,  C.  J., 
Sfud  that  'Mevancy  and  couchancy  is  a  stint  of  common  in 
contradistinction  to   common   sans  nombre,  and  signifies 
only  so  many  as  the  messuage  or  fann  will  by  its  produce 
maintain."     That  definition  was  recognised  by  Lee,  C  J., 
in  Ftdcher  v.   Scales  (c).     In   Scholes  v.   Hargreaves  (d), 
Lord  Kenyon  said: — ^'I  have  always  understood  that  the 
levancy  and  couchancy  must  be  proved  by  shewing  that 
the  party  claiming  the  right  was  in  possession  of  some  land 
whereon  tbe  cattle  might  be  levant  and  couchant     Levancy 
and  couchancy  are  a  mode  of  admeasuring  the  common.** 
In  Cheesman  v.  Hardham  {e\  Bailey,  J.,  said : — **  It  is  settled 
that  what  is  meant  by  cattle  levant  and  couchant  is  the 
number  of  cattle  which  the  land  in  respect  of  which  the 
common  is  claimed  will  maintain.** 

Cur.  adv.  vuH. 

The  judgment  of  the  Court  was  now  delivered  by 

CuANNELL,  B. — The  present  question  was  reserved  by 
my  brother  Blackburn,  at  the  trial  of  the  cause  at  York  at 
the  last  Assizes. 

(a)  Noy.  30.  (c)  1  Sel.  N.  P.  484, 12th  ed. 

lb)  1  Sel.  N.  P.  484,  12th  ed.,  (d)  5  T.  R.  46,  48. 

cited  bj  BayUy^  J.,  in  Cheesman  (e)  1  B.  &  Aid.  706.  711. 
y.  Hardham,  I  B.k  Aid  n\. 
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Hie  action  was  tiespam  qoare  claosam  firegit.  The  plea  of 
a  defendant,  John  Woodhall,  alleged  that  for  thirtj  years 
before  the  soit  he  had  enjojed,  as  of  right  and  without 
inteimpdon,  common  of  pasture  over  the  locos  in  quo  for 
his  cattle  levant  and  coochant  upon  a  toftstead  belonging 
to  him  as  appurtenant  thereto.     This  was  traversed. 

It  was  proved  at  the  trial  that  the  toftstead  was  a  dose 
of  about  two  acres  in  extent,  that  upon  it  there  was  a 
house  or  houses  which  had  been  used  for  stalling  cattle, 
but  that  the  cultivated  part  of  the  land  during  the 
thirty  years  was  occupied  as  garden  ground,  and  no  part 
of  its  produce  applied  to  feed  the  occupier's  cattle.  It 
was  further  proved  that  the  defendant  Woodhall  and  other 
defendants,  owners  of  small  pieces  of  land  in  the  neighbour- 
hood, had,  for  long  beyond  thirty  years,  turned  out  their 
cattle  to  graze  upon  the  locus  in  quo ;  and,  at  the  conchi- 
«on  of  the  case,  the  learned  Judge  stated  that  it  was 
clearly  established  that  the  owners  of  these  pieces  of  land 
(the  defendant  Woodhall  included)  had  as  of  right,  for 
upwards  of  thirty  years,  turned  their  cattle  housed  upon 
their  respective  pieces  of  land  to  use  the  common,  but 
that  the  cattle  had  not,  during  this  period,  derived  their 
sustenance  from  the  produce  of  the  pieces  of  land,  the 
alleged  dominant  tenements,  and  he  doubted  whether  such 
cattle  were  in  law  levant  and  couchant,  and  directed  a 
verdict  for  the  plaintiff^  giving  the  defendant  leave  to  move. 

A  rule  was  granted  last  Term  to  enter  the  verdict  for 
the  defendants  upon  the  issues  joined  on  the  pleas  raising 
the  question,  and  it  has  been  argued.  The  argument  was 
confined  to  the  case  of  Woodhall.  His  case  was  this : — He 
had  a  toftstead  or  close,  two  acres  in  extent.  He  had,  for 
thirty  years,  as  of  right,  and  claiming  to  have  a  right  of 
common  over  the  locus  in  quo  as  appurtenant  to  his  toft* 
stead,  turned  bis  cattle  upon  it.     The  cattle  bad  been  housed 
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upon  his  toftstead,  but  were  not,  at  any  time  during  the 
thirty  years,  fed  upon   the  produce  of  it,  all  their  food, 
V.  beyond  what  was  got  upon  the  common,  being  provided 

from  elsewhere  (a). 

The  right  claimed  by  the  plea  and  upon  the  facts 
is  for  common  appurtenant  and  not  for  common  append- 
ant No  question  of  surcharge  arises  such  as  has  been 
the  point  in  dispute  in  most  of  the  cases  where  the 
term  'Mevant  and  couchant'*  has  been  interpreted  and 
explained.  Here  the  number  of  cattle  put  upon  the  com- 
mon in  exercise  of  the  right  claimed  is  not  in  question ; 
and  the  only  point  we  have  to  determine  is  whether,  under 
the  circumstances  stated  to  us,  any  cattle  could  be  levant 
and  couchant  in  the  sense  required  to  make  the  right  of 
common  such  a  one  as  the  law  will  recognise.  We  think 
that  they  can.  The  term  levant  and  couchant  is  a  very 
old  legal  phrase,  and  in  its  primary  sense  means,  **  when 
the  beasts  or  cattle  of  a  stranger  are  come  into  another 
man's  ground,  and  there  have  remained  a  certain  good 
space  of  time."  This  is  the  definition  of  it  in  the  **  Termes 
de  la  Ley,"  p.  424 ;  but  it  is  clearly  establbhed  by  the 
authorities  (see  notes  to  Mettor  v.  Spateman  (&))  that 
as  used  in  this  plea  it  means  something  more,  viz.,  a 
measure  of  number,  and  that  it  implies  within  it  that  the 
number  of  cattle  which  are  alleged  to  have  used  the  com- 
mon are  such  as  the  winter  eatage  of  the  toftstead,  together 
with  the  hay  and  other  produce  obtained  from  it  during 
the  summer^  was  capable  of  maintaining. 

The  plea,  therefore,  when  expanded,  avers  that,  for  thirty 
years  before  the  suit,  the  defendant  had  enjoyed  common  of 
pasture  for  such  number  of  cattle  as  his  toflstead  could  main- 
tain by  its  produce  beyond  the  amount  of  food  obtained  by 
them  from  the  common,  and  the  real  question  is  whether  it 
(a)  See  note  (6),  antd  p.  ^01.  (b)  I  Wins.  Saund.  346. 
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fbrther  involves  that  the  cattle  must  haye  been  actually 
fed  either  wholly  or  in  part  from  the  produce  of  the  toft- 
stead.    We  think  it  does  not    All  the  cases  and  authorities 
bearing  upon  the  subject  were  cited  in  the  argument,  and 
there  is  in  none  of  them  a  distinct  statement  to  this  effect. 
The  cattle  must  be  *'  levant  and  couchant"  in  its  primary 
sense ;  and  their  number  is  to  be  such  as  the  produce  of 
the  dominant  tenement  would  suffice  to  feed  if  cultivated 
for  that  purpose.     But  no  authority  has  been  cited  which 
shews  that  the  cattle  must  actually  and  in  fact  be  fed  upon 
this  produce,  provided  the  test  can  be  applied  so  as  to 
ascertain  the  number.     Here  there  is  no  dispute  as  to  the 
number.     In  the  absence  of  express  autliority  we  should 
not  be  justified  in  holding  what  would,  in  effect,  restrict 
the  right  of  the  person  entitled  to  the  common  to  use  his 
dominant  tenement  in  such  manner  and  for  such  purposes 
as  he  may  deem  most  beneficial  to  him.    PrimS  facie,  it  is 
the  right  of  every  man  so  to  do ;  and,  in  the  absence  of  a 
clear  rule  of  law  to  the  contrary,  we  ought  to  uphold  it. 
The  aignment  for  the  plaintiff  was  that  the  dominant  tene- 
inent  must,  in  part  at  least,  be  used  for  the  purpose  of  the 
"production  of  food  for  the  commonable  cattle,  but  he  failed 
to  support  it  by  any  sufficient  authority.     We  therefore 
think  that  the  actual  consumption  of  the  produce  of  the 
toftstead  was  not  involved  in  the  averment  in  this  plea. 

It  was  alleged  that  the  plea  being  founded  on  the  Prescrip- 
tion Act,  2  &  3  Wm.  4,  c  71,  made  a  difference,  and  that, 
although  the  evidence  might  have  proved  the  averment  in 
«  plea  grounded  upon  prescription  properly  so  called,  it 
^id  not  when  contained  in  a  plea  grounded  upon  thirty 
gears'  actual  enjoyment.  Upon  consideration  we  think 
there  is  no  distinction.  The  defendant,  in  our  judgment, 
proved  that  he  actually  took  and  enjoyed  the  right  of 
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common  without  interruption  for  the  full  period  of  thirty 
years  before  the  suit,  which  is  all  that  the  statute  requires. 
The  rule  for  entering  the  verdict  for  the  defendant  will 
therefore  be  made  absolute. 

Rule  absolute. 


Jan,  16. 


A  deed  of 
composition 
by  which  a 
debtor  simply 
conveys  all 
his  estate  and 
effects  to  a 
trustee,  to  be 
applied  and 
administered 
for  thd  benefit 
of  his  credi- 
tors, as  if  he 
had  been  duly 
adjudged 
bankrupt, 
cannot  be 
pleaded  in  bar 
to  an  action 
by  a  creditor. 


Clarke  v.  Ishmael  Williams. 

Declaration  for  goods  sold  and  delivered,  &c. 

Plea. — That,  after  the  accming  of  the  plaintifTs  claim, 
and  after  the  11  th  of  October,  1861,  the  defendant  was 
indebted  to  the  plaintiff  and  divera  other  peraons;    and 
thereupon  a  deed  bearing  date,  &c,  was  made,  &c.,  in  the 
words  and  figures  following,  that  is  to  say : — This  deed,  made 
the  30th  of  January,  1 864,  between  Ishmael  Williams,  William 
Lewis,  Llewellyn  Lewis,  John  Lewis  and  John  Williams, 
all  of,  &c.,  coal  merchants,  of  the  one  part,  and  William 
William  Lewis,  of,  &c.,  mineral  surveyor,  on  behalf  and 
with  the  assent  of  the  undersigned  creditors  of  the  said 
Ishmael  Williams,  William  Lewis,  Llewellyn  Lewis,  John 
Lewis,  and  John  Williams,  of  the  other  part,  witnesseth  that 
the  said  Ishmael  Williams,  William  Lewis,  Llewellyn  Lewis, 
John  Lewis   and  John   Williams,  hereby   conveyed    all^ 
their  estates   and  effects   to   the    said   William    Williams 
Lewis  absolutely  to  be  applied  and  administered  for  th^ 
benefit   of   the   creditors  of  the   said   Ishmael    Williams^ 
William  Lewis,  Llewellyn  Lewis,  John  Lewis  and  Johcr= 
Williams,  in  like  manner  as  if  the  said  Ishmael  WilUam^s 
William  Lewis,  Llewellyn  Lewis,  John  Lewis  and  Job    " 
Williams    had   been,  at  the  date   hereof,  duly  adju< 
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bankrupts. — Averments,  that  a  majority  in  number  repre-        1865. 
senting  three-fourths    in  value  of   the  creditors  of   the 
defendants,  whose  debts  respective! v  amoimted  to  107.  and 
upwards,  did  in  writing  assent  to  and  approve  of  the  said 
deed,  and  the   said  trustee  appointed  by  the  said  deed 
executed  the  same,  and  the  execution   of  the  said  deed 
by  the  defendant  was  attested  by  an  attorney ;  and  within 
twenty-eight  days  from  the  day  of  the  execution  of  the 
said  deed  by  the  defendant  the  same  was  produced  and 
left,  having  been  first  duly  stamped,  at  the  oflSce  of  the 
Chief  Registrar  of  the  Court  of  Bankruptcy  for  the  pur- 
pose of  being  registered,  and  together  with  such  deed  there 
was  delivered  to  the  said  chief  registrar  an  aflSdavit  by  the 
defendant  that  a  majority  in  number  representing  tbree- 
fourths  in  value  of  the  creditors  of  the  defendant,  whose 
debts  amounted   to   10/.   and    upwards,   had    in   writing 
assented  to  and  approved  of  the  said  deed,  and  also  stating 
the  amount  in  value  of  the  property  and  credits  of  the 
defendafit  comprised  in  the  said  deed ;  and  the  said  deed 
did,  before  the  registration  thereof,  bear  such  ordinary  and 
ad  valorem  stamp  duties  as  were  provided  by  The  Bank- 
ruptcy Act,  1861,  in  that  behalf,  and  immediately  on  the 
execution  of  the  said  deed  by  the  defendants  possession  of 
all  the  property  comprised  thereof,  of  which  the  defendant 
could  give  or  order  possession,  was  given  to  the  said  trus- 
tees ;  and  at  the  time  of  the  execution  of  the  said  deed  the 
plaintiff  was  a. creditor  of  the  defendant  in  respect  of  the 
claim  herein  pleaded  to  within  the  meaning  of  The  Bank- 
ruptcy Act,  1861;  and  all  conditions  having  been  per- 
formed, and  all  things  having  happened  necessary  in  that 
behalf,  the  plaintiff  became  and  was  and  is  bound  by  the 
said  deed  as  if  he  had  been  a  party  thereto  and  had  duly 
executed  the  same. 

Demurrer,  and  joinder  therein. 

VOL.  Ill, — H.  &  a  L  L  BXCH. 
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Hanee^  in  support  of  the  demurrer.— The  plea  U  bad. 
The  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25 
Vict.  c.  134),  only  makes  a  deed  of  composition  as  valid 
and  effectual  and  binding  on  all  the  creditors  as  if  they 
were  parties  thereto,  and  had  duly  executed  the  same. 
But  this  deed  could  not  be  pleaded  in  bar  of  the  action 
even  if  the  plaintiff  had  executed  it,  for  it  contains  no  re- 
lease or  agreement  to  accept  the  assignment  in  satisfaction : 
Eyre  v.  Archer  {a).  [Channett,  B. — That  case  is  in  accord- 
ance v^ith  the  decision  of  this  Court  in  The  Ipsianes  Park 
Iran  Ore  Company  v.  Pattinsan  {by] 

The  Court  then  called  on 

Crompton^  to  support  the  plea. — This  plea  is  a  good  bar 
at  common  law  by  way  of  accord  and  satisfaction.  In  that 
respect  this  case  differs  from  Eyre  v.  Archer.  That  decision 
proceeded  on  the  ground  that  a  deed  in  the  form  prescribed 
by  the  200th  section  and  Schedule  D  was  not  pleadable  in 
bar,  as  it  contained  no  release.  But  a  release  is  not  neces- 
sary if  the  deed  operates  as  a  bar  at  common  law.  In  the 
case  of  an  ordinary  composition  deed  between  a  debtor  and 
his  creditors,  if  the  composition  money  is  paid  or  tendered 
the  debtor  is  discharged.  The  engagement  of  one  creditor 
to  accept  a  smaller  sam  in  satisfaction  of  his  debt  is  the 
consideration  for  engagement  of  the  others  to  do  the  same. 
When  the  requisite  majority  in  number  and  value  have 
executed,  or  assented  in  writing,  to  the  deed,  the  statute 
gives  it  the  same  effect  as  if  all  the  creditors  had  been 
parties  to  it  [Martin^  B. — The  plea  contains  no  averment 
that  there  was  any  property  whatever;  then  how  can  the 
deed  operate  as  a  satisfaction  of  the  debt?]    By  force  of  the 

(a)  16  C.  B.  N.  S.  638.  {h)  2  H.  &  C.  S2S. 
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statute  it  is  binding  as  an   ordinary  composition  deed.        1865. 
[CTuinnen,  B.,  referred  to  DingwaU  v.  Edwards  (a).] 

Hanee  maa  not  called  upon  to  reply. 

Pollock,  C.  B. — The  case  of  Eyre  v.  Archer  (&),  in  the 
Court  of  Common  Pleas,  and  TTie  Ipstones  Park  Iron  Ore 
Company  v.  Pattinson  (c),  in  this  Court,  seem  to  me  to  have 
decided  this  question.  Our  judgment  will,  therefore,  be 
for  the  plaintiff. 

Martin,  B. — I  am  of  the  same  opinion.  This  is  not  the 
case  of  an  ordinary  composition  deed.  The  only  way  in 
which  a  deed  of  this  kind  can  be  pleaded  as  a  bar  is  by 
shewing  that  the  statute  has  given  it  that  effect  and 
operation. 

Channell,  B.,  and  Pigott,  B.,  concurred. 

Judgment  for  the  plaintiff  (rf). 

(a)  4  B.  &  S.  738.  (d)  Affirmed  on  error  in  the 

(b)  16  C.  B.  N.  S.  638.  Exchequer    Chamber  :    Trinity 
(e)  2  U.  &  C.  828.  Vacation,  22nd  June,  1865,  post. 


Bbown    V.  The    Accrington    Cotton    Spinning     and      Jan.  30. 
Manufacturing  Company  (Limited). 

13 ECLARATION.— That  the  defendants,  before  and  at  A  person  who 

,         .  i.    ,  ,    .  ^    ,  .  o  erects  a  build- 

the  time  of  the  committing  of  the  grievances,  &c.,  were  ing  by  con- 
possessed  of  a  certain  unfinished  cotton  spinning  mill  and  employs  a 
premises  at  Accrington,  and  although  the  defendants  were  ^orkstosuper- 
wcU  aware  and  had  full  knowledge  that  the  foundations  of  i°*«^dthe 

°  erection,  is 

the  said  mill  and  the  pillars  which  were  intended  to  support  >">*  liable  for 

injury  occa- 

tbe  same  were  not  sufficiently  strong  to  support  an  extra  sioned  to  a 

workman  in 
the  building 
by  reason  of  its  negligent  construction,  unless  he  personally  interfered  or  negligently 
appointed  an  incompetent  clerk  of  the  works  with  knowledge  of  his  incompetency. 

J.   L   2 
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story  or  stories;  the  defendanfs  had  carelessly,  negligently 
and  improperly  built  and  erected,  and  had  caused  to  be 
built  and  erected,  an  extra  story  or  stories,  and  had  placed 
and  caused  the  same  to  be  placed  upon  the  said  mill  without 
increasing  the  support  of  the  said  mill,  and  had  carelessly, 
negligently  and  improperly  placed  a  weight  on  the  said 
pillars  too  great  for  the  said  pillars  and  foundations  to  bear, 
and  had  carelessly,  negligently  and  improperly  built  and 
erected  the  said  mill  and  premises  of  such  insufficient  mate- 
rials and  construction  that  the  same  was  dangerous  and  likely 
and  liable  to  fall  down,  and  to  fall  in  ;  and  the  plaintiff  was  a 
stonemason,  and  was  employed  as  such  by  the  defendants 
for  hire  and  reward.     And  the  defendants,  well  knowing  all 
tbc  premises,  and  the  danger  of  what  had  been  done,  as 
aforesaid,  and  the  danger  that  anyone  would  incur  and  be 
exposed  to  who  was  in  or  upon  the  said  mill  and  premises, 
extra  story  or  stories,  wrongfully,  carelessly,  negligently 
and  improperly  ordered,  and  directed,  and  induced  and 
permitted  the  plaintiff  to  go  up  into  the  said  mill  and  pre- 
mises, and  into  the  said  extra  story  or  stories,  and  work 
there  as  a  stonemason  in  his  said  employment,  and  did  not 
give  the  plaintiff  any  warning  or  notice  of  the  premises 
and  of  the  danger  of  being  in  the  said  mill  and  premises, 
and   in   the  said   extra  story  or  stories,   and  carelessly, 
negligently  and  improperly  neglected  to  take  any  precau- 
tions against  accidents,  and  for  the  safety  and  protection  of 
persons  lawfully  in  and  upon  the  said  mill  and  premises. 
And  the  plaintiff  thereupon,  in  obedience  to  the  said  order 
and  direction,  and  not  knowing  the  premises,  and  believing 
that  there  was  no  danger  in  obeying  the  said  order  and 
direction,  did  go   into   the  said  mill   and  premises,  and 
did  go  up  into  the  said  extra  story  or  stories,  and  did  work 
there  as  a  stonemason  in  his  said  employment ;  and  whilst 
the  plaintiff  was  so  working,  as  aforesaid^  in  the  said  mill 
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and  prembeSy  and  in  the  said  extra  story  or  stories,  and 
whibt  he  nvas  fulfilling  hb  duty  and  the  said  order  and 
direction  of  the  defendants,  and  without  any  negligence  or 
defisLult,  or  knowledge  or  want  of  care  on  his  part,  and  by 
means  of  the  said  careless,  negligent  and  improper  conduct 
of  the  defendants  in  that  behalf,  and  not  otherwise,  the  said 
mill  and  premises  fell  down  and  fell  in,  and  by  means 
thereof,  and  of  the  careless,  negligent,  and  improper  conduct 
of  the  defendants  in  that  behalf,  the  plaintiff  was  precipi- 
tated down  and  was  greatly  and  permanently  wounded, 
mjiurcd,  and  damaged. — The  second  count  alleged  that 
''the  defendants  carelessly,  negligently  and  improperly 
induced,  invited  and  permitted  the  plaintiff'^  to  enter  into 
the  said  mill  and  premises. 

Plea :  Not  guilty. — Issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  Lancashire  Win- 
ter Assizes,  1864,  the  following  facts  appeared: — The 
pbintiff,  who  was  a  stonemason,  sought  to  recover  com- 
pensation for  injury  sustained  by  him  inconsequence  of  the 
fiklling  of  a  floor  in  the  defendants'  mill  whilst  he  was 
working  in  it.  The  defendants  were  a  Company,  con- 
sbting  principally  of  operatives,  who  were  incorporated 
under  the  Joint  Stock  Companies  Acts  for  cotton  spinning. 
In  the  year  1862  they  commenced  building  a  mill  according 
to  plans  and  specifications  which  had  been  prepared  for 
them.  The  work  was  done  by  contract  with  different 
persons  for  the  several  portions  of  it,  such  as  the  stone- 
work, brickwork,  ironwork,  &c.,  and  the  defendants  ap- 
pointed a  person  of  the  name  of  Dean  as  clerk  of  the 
works,  to  superintend  the  building  and  see  that  the  con- 
tracts were  performed.  A  part  of  the  mill  consisted  of  a  * 
boilding  which  was  originally  intended  to  be  two  stories 
high,  with  one  fire-proof  floor  and  a  fire-proof  roof,  and 
to  rest  upon  ashlar  foundations.      Dean   directed   rubble 
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foundations    to  be  substituted  for  the  ashlar,  and   two 

additional  stories  to  be  added  to  the  building,  which  was 

*.  completed  with  three  fire-proof  and   one   wooden   story. 

AccmiHOToii    x^     ,      -   ,      ^  ,  , 

CotToa  Co.     Each  of  the  floors  was  supported  upon  arches  springing 

from  iron  girders,  supported  in  the  centre  by  iron  pillars. 

All  the  outside  work   was    completed  and   the  building 

covered  in  in  November^  1862,  and  in  March,  1863,  whilst 

the  plaintiff,  who  was  employed  by  Dean,  was  working  in  the 

third  story,  the  floor  fell,  and  he  sustained  the  injury  for  which 

the  action  was  brought.     It  did  not  distinctly  appear  what 

was  the  immediate  cause  of  the  accident;  but  there  was 

evidence  that  the  arches  of  the  floors,  which  ought  to  have 

been  segmental,  did  not  rise  regularly,  but  were  too  flat  at 

the  bottom  ;  that  three  of  the  pillars  were  put  up  not  quite 

*'  plumb,"  and  they  were  shifted,  and  that  the  rubble  foun« 

dations  were  not  sufficient  to  support  the  additional  weight 

put  upon  them.     There  was  no  evidence  that  the  defendants 

ever  interfered  in  any  manner  with  the  building. 

At  the  close  of  the  plaintiflTs  case,  the  defendants'  counsel 
submitted,  first,  that  they  were  not  responsible,  inasmuch 
as  there  was  no  evidence  that  they  knew  of  any  defect  in 
the  building,  nor  any  evidence  they  had  not  used  due  care 
in  employing  competent  persons  to  construct  it ;  secondly, 
that,  assuming  the  accident  was  caused  by  the  negligence 
of  Dean,  the  plaintifi^  could  not  recover,  since  he  was  a 
fellow  servant  engaged  in  the  same  common  employment. 

The  learned  Judge  reserved  leave  to  the  defendants  to 
enter  a  nonsuit,  if  there  was  no  sufficient  evidence  of  negli- 
gence to  be  submitted  to  the  jury  (the  pleadings  to  be 
amended  in  any  way  the  Court  might  think  fit),  and  his 
'lordship  left  it  to  the  jury  to  say,  first,  whether  there  was 
negligence  in  any  of  the  servants  of  the  Company,  par- 
ticularly Dean,  occasioning  the  accident;  secondly,  whether 
there  was  negligence  in  the  Company  in  appointing  Dean 


Id  do  dK  imi  iie  i9«s  ^ktraotBd  to  do,  wh\€Ak  iris  tat  i^h^) 
Mid  mmt  depend  on  I>ean's  x^^mpetency,  And  wImii  line 
defendsnts  br  their  ^ecreuunc  or  other  mamger  knew  4si  his 
competency.     Tbc  jury  faavii^  foond  «  ^erdiei  far  libe    Cmwk<9^ 
piainuff  with  500L  dami^tes, 

Tat^Wb,  in  the  pmcnt  Texm*  obtainod  «  nilc  iiiii  1^ 
enter  Ji  nonsuit,  or  for  «  new  irial  on  xbe  {fixuind,  Atsi,  4InjI 
there  WK,  no  evidence  of  n^ligencc ;  «econd)y,  if  iInm 
irss»  ii  was  negligence  ior  which  ibe  defendants  wi»st  WA 
liable,  viz^  negligence  of  «  aeraou,  the  plaintiff  baii|g  m 
l^liow  acrvanu 

Edmard  James  and  JSolker  shewed  catt9e(4{).^-^The  de<^ 
faidanis  are  respon^blc.  There  was  aufiiciem  primfi  Ak^ 
eridencc  of  negligence  to  cast  on  the  defendants  the  onus 
of  proving  thai  they  had  employed  a  person  of  competem 
sl^ill  and  care  to  superintend  die  building.  ll\4hrk,  C  & 
— If  a  person  is  walking  along  a  public  street,  and  a  house 
in  the  couxsc  of  building  &lls  down  and  iryures  him,  that 
is  evidence  of  ncg]ig<»icc,  for  which  the  owner  of  the  house 
is  primi  iade  liable ;  but  he  may  shew  that  he  employed 
a  competent  boilder,  and  that  the  accident  was  caused  l^ 
the  negligence  of  a  servam  of  the  builder.  Af<artm»  B.*^ 
That  is  the  case  of  a  nuisance.]  There  is  no  diffiNrence  in 
principle  between  that  case  and  the  case  of  a  person  who 
enters  a  building  for  the  purpose  of  doing  the  wortc  whi<^ 
he  has  been  employed  to  do.  The  rule  that  a  master  is 
not  res^ponsible  for  injoi^  done  to  a  workman  by  the  m^lt^ 
gcnce  of  a  fellow  workman  in  the  coiiise  of  their  common 
employment,  is  subject  to  this  qualification,  thai  the  master 
has  used  ordinary  care  in  employing  competent  workmen^ 
As  regards  injiu^  to  workmen  from  defective  hoistiim(« 
tackle  in  mines,  ii  has  been  held  that  the  owner  of  a  mine 

(a)  Jun.  24  and  S6.  Before  PoUtfck,  C.  B^  Jfarfiis  B^  Okrane^  B., 
and  P^ott.'B. 
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is  bound  to  exercise  ordinary  care  and  vigilance  to  keep  tbe 
shaft  of  the  mine  in  a  safe  state,  and  the  machinery  for  lifting 
.      ••  people  fit)m  the  mine  and  lowerinff  them  into  it  in  safe  con- 

CoTTOM  Co.  dition :  Brydon  v.  Stewart  (a).  So,  a  master  is  bound  to 
provide  secure  scaffolding  and  ladders  for  his  workmen: 
Roberts  v.  Smith  (i),  Melhrs  v.  Shaw  (c),  Addison  on 
Torts,  p.  156.  [Martin^  B,— Suppose  a  man  negligently 
built  a  house,  and  continued  to  occupy  it  knowing  the 
defect,  and  ten  years  afterwards  he  employed  a  workman  in 
it,  when  it  fell  in  consequence  of  the  original  defect,  would 
the  owner  of  the  house  be  liable?]  He  would,  because 
his  negligence  caused  the  injury.  The  cases  relating  to 
injury  occasioned  by  the  falling  of  houses  or  chimneys  are 
collected  in  Addison  on  Torts,  p.  147 ;  and  the  same  rule 
applies  whether  the  house  abuts  on  a  highway  or  not, 
the  only  question  being  whether  the  person  injured  was 
lawfully  on  the  premises.  Though,  as  between  landlord 
and  tenant,  there  may  be  no  obligation  to  keep  a  house  in 
a  safe  condition,  a  landlord  is  responsible  to  the  public  and 
to  the  owners  and  occupiers  of  the  adjoining  property  if  he 
demises  houses  which  are  in  a  ruinous  state  and  dangerous 
to  the  neighbourhood,  either  from  original  faulty  construc- 
tion or  want  of  proper  and  timely  repair :  Todd  v.  Flight  (rf). 
A  person  who  buys  a  house  is  not  responsible  for  injury 
caused  by  an  original  defect  in  its  construction,  unless  he 
knew  of  the  defect  and  was  bound  to  repair.  But  here  the 
defendants  wilfully  and  negligently  built  their  mill  in  such 
a  defective  manner  that  it  fell  and  injured  a  person  lawfully 
within  it.  Suppose  the  boiler  of  a  steam  engine  had  a 
crack  in  it,  and  the  owner,  instead  of  employing  a  com- 
petent engineer,  repaired  it  himself  in  so  careless  a  manner 
that  upon  the  slightest  pressure  it  burst  and  injured  a 
stranger,  would  he  not  be  responsible  ?  Or,  suppose  a  person 

(a)  2  Macq.  30.  (c)  1  B.  &  S.  437,  444. 

(h)  2  H.  &  N.  213.  id)  9  C.  B.  N.  S.  377. 
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negligently  made  a  ladder  of  rotten  wood,  and  one  of  his 
servants  in  using  it  fell  and  was  injured.  [Ptffott,  B. — 
That  position  is  supported  by  Mellon  v.  Shaw  {a). 
Pollock^  C.  B. — What  evidence  is  there  that  the  defendants 
directed  Dean  to  make  the  alterations,  or  that  they  were 
aware  that  the  alterations  had  been  made?]  A  jury 
would  be  justified  in  presuming  that  the  alterations  were 
made  with  the  sanction  of  the  defendants.  [Martin^  B.^- 
It  is  necessary  to  shew  either  personal  negligence  on  the 
part  of  the  defendants  or  the  workmen  acting  under  their 
orders,  or  that  the  defendants  employed  workmen  whom 
they  knew  to  be  unskilful.  The  plaintiff  must  establbh 
this,  that  if  persons  building  a  house  employ  a  man  to 
superintend  the  works,  and  allow  them  to  be  completed 
without  their  personal  superintendance,  and  many  months 
afler  the  negligent  act  is  done,  the  owners  not  being  aware 
of  it,  the  house  falls  and  injures  a  person  whom  they 
employed  to  work  there,  they  are  responsible.  That  can- 
not be  done  without  shewing  some  contract  or  warranty  to 
the  person  employed  that  the  state  of  the  house  was  such 
that  it  was  safe  for  him  to  work  in  it.]  The  defendants 
are  responsible  in  either  of  three  events :  first,  if  they  were 
personally  guilty  of  negligence :  Askworth  v.  Stanwix  (A), 
Roberts  v.  Smith  (c),  Mellors  v.  Shaw  (a) ;  secondly,  if  the 
injury  was  caused  by  the  negligence  of  Dean,  their  servant, 
unless  the  plaintiff  was  his  fellow  servant:  Addison  on 
Torts,  p.  324 ;  thirdly,  if  the  defendants  employed  incom« 
petent  workmen,  knowing  their  incompetency.  {^Martin^ 
6. — What  evidence  is  there  that  the  defendants  knew  that 
Dean  was  incompetent  ?]  The  defendants  must  have  seen 
that  two  additional  stories  had  been  added  to  the  building. 
[Channell,  B. — It  does  not  follow  that  they  were  aware 

(a)  1  B.  &  S.  437.  (b)  30  L.  J.  Q.  B.  183. 

(c)  2  U.  &  N.  213. 
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that  the  foundation  was  insufficient  Martin,  B.— If  a  person 
builds  a  house  in  a  negligent  manner,  and  two  years  after- 
wards employs  a  workman  in  the  bouse,  or  hires  a  ser\'ant, 
who  is  injured  by  the  house  falling  in  consequence  of  its 
defective  construction,  is  there  any  authority  that,  under 
such  circumstances,  the  owner  of  the  house  is  liable  ?]  In 
the  case  of  The  Bartomhill  Coal  Company,  app.,  v.  Reid, 
resp^  (a),  it  is  laid  down  that  it  is  the  duty  of  a  master  to 
use  reasonable  care  that  his  servants  do  not  incur  any 
unnecessary  risk.  [^Martin,  B. — The  question  in  that  case 
was  whether  a  master  was  liable  for  injury  to  a  servant 
caused  by  the  negligence  of  a  fellow-servant.  In  all  the 
cases  in  which  a  master  has  been  held  liable  for  injury 
to  a  servant  there  has  been  a  want  of  reasonable  care  at  the 
very  time  the  accident  happened,  and  which  immediately 
and  directly  caused  it;  here  it  is  sought  to  go  far  back,  and 

• 

I  do  not  see  the  limit;  it  might  be  fifty  years  after  the 
house  was  improperly  built.]  The  accident  was  occasioned 
by  the  negligence  of  Dean ;  and  therefore  the  defendants 
are  responsible,  unless  tliey  bring  the  plaintiff  within  the 
category  of  a  fellow  servant.  They  cannot  do  that,  because 
the  plaintiff  came  into  their  employ  long  after  Dean  had 
committed  the  negligent  act. 


Temple  and  •/"•  Kay,  in  support  of  the  rule. — There  was 
no  evidence  of  personal  negligence  on  the  part  of  the 
Company,  for  no  member  interfered  directly  or  indirectly 
with  the  construction  of  the  building.  The  plaintiff  must 
therefore  establish  that  Dean,  who  directed  the  alteration 
in  the  building,  was  an  incompetent  person,  and  that  the 
defendants,  knowing  his  incompetency,  negligently  employed 
him;  Potti  v.  The  Port  Carlisle  Railway  Company  (i). 
But  there  is  no  evidence  that  Dean  was  incompetent,  or 
(a)  3  Macq.  266,  288.  (6)  Q.  B.,  E.  T.  1860. 
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that  the  accident  was  occasioned  by  his  negligence.     The        1865. 

presumption  is  that  the  defendants  used  due  care,  for  as      ^-^^^-^ 

Buowv 

they  were  about  to  expend  a  large  sum  of  money  in  build-  v. 

ing  the  miU^ .  they  had  a  direct  interest  in  appomting  a  ck>TTOH  Co. 
competent  person  to  see  that  the  contracts  were  properly 
performed.  Even  assuming  that  the  accident  was  occa- 
sioned by  the  negligence  of  Dean,  the  plaintiff  cannot 
recover,  for  he  was  a  fellow-workman  with  Dean.  In  this 
respect  the  case  is  not  distinguishable  from  Lovegrove  v. 
The  Londouy  Brighton  and  South  Coast  Railway  (a), 
and  Gallagher  v.  Piper  (b). 

Cur.  adv,  vulL 

Pollock,  C.  B.,  now  said. — In  this  case  the  plaintiff 
sought  to  recover  compensation  for  injury  sustained  by  him 
in  consequence  of  the  falling  of  one  of  the  floors  of  the 
defendants'  mill  whilst  he  was  working  in  it. 

We  are  of  opinion  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendants  or  their  servants 
to  render  them  liable.  The  learned  Judge  at  the  trial 
reserved  leave  to  enter  a  nonsuit,  and  we  think  the  rule 
ought  to  be  absolute. 

Since  the  plaintiff  may,  if  he  thinks  fit,  bring  another 
action,  and  present  bis  case  in  a  different  light  before 
another  jury,  we  think  it  not  right  to  give  a  minute  detail 
of^he  circumstances,  or  reason  upon  them,  so  as  to  create 
a  prejudice  upon  a  future  inquiry.  It  is  enough  to  say  that 
our  judgment  is  founded  on  this,  that  there  was  no 
evidence  of  personal  negligence  on  the  part  of  the  Company 
or  anv  of  the  members  of  it ;  nor  was  it  shewn  that  there 
was  negligence  on  the  part  of  any  person  acting  as  their 
servant,  or  under  their  orders,  for  which  they  are  responsible, 

(«)  16  C.  B.  N.  S.  669.  {h)  16  C.  B.  N.  S.  669. 
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either  by  having  given  specific  directions  as  to  the  mode  in 
which  the  work  should  be  done,  or  by  having  any  reason  to 
suppose  that  the  person  to  whom  they  entrusted  the  duty  of 
seeing  that  it  was  properly  performed  was  not  a  person  of 
ordinary  competence. 

Rule  absolute  to  enter  a  nonsuit. 


Jan.  12. 


Campbell  v.  Loader. 


A  landlord,  JL  HE  declaration  stated  that  the  defendant,  on  divers  days, 

hia  tenant  and  &c.,  broke  and  entered  the  premises  of  the  plaintiff,  &c. 

a  week's  (describing  them),  and  ejected  the  plaintiff  from  his  pos- 

entewd*a^  session  thereof,  and  kept  him  so  ejected  and  expelled  for  a 

Sem^i^Jsr**  ^^"8  titnef  and  during  that  time  took  and  received  to  the 

the  fiCHh  sec-  ^ge  of  the  defendant  all  the  issues  and  profits  and  beneficial 

tion  of  the  *^  ^ 

10  &  20  Vict,  use  and  occupation  thereof,  whereby  the  plaintiff,  during  all 

reooTer  pos-  that  time,  not  only  lost  the  issues  and  profits  of  the  same 

■eeeion  of  the 

premises,  and  premises,  but  Was  prevented  from  letting  the  same,  and 

the  County  •  *  ^  .  .        ^,  •  «•  -i_ 

mcurred  great  expense  m  recovering  the  possession  of  the 


same,  &c 

Plea:  Not  guilty. — Issue  thereon. 

At  the  trial  before  Martin^  B.,  at  the  Middlesex  sittings 
in  last  Michaelmas  Term,  it  appeared  that  one  Harriet  Eltis, 
who  was  tenant  to  the  plaintiff  of  the  premises  in  question. 


Court  Jucige 
ordered  that 
oossesaion  bo 
aeliTered  up 
on  adaj 
named,  which 
was  done. 
The  landlord 
afterwards 
sued  the  sub- 
tenant in  a 
superior  Court, 

and  declared  in  the  form  of  an  action  for  mesne  profits,  to  which  the  defendant  pleaded  not 
guiltj. — Hddy  first,  that  the  order  of  the  County  Court  Judee  was  not  conclusire  as  to  the 
plaintiiTs  right  to  possession,  but  it  was  competent  for  the  sub-tenant  to  prove  that  the  term 
of  the  tenant  was  a  quarterly  holding,  and  had  not  been  determined  by  a  proper  notice  to 
quit. 

Secondbr,  that  an  order  of  a  County  Court  Judge,  under  the  50th  section  of  the  19  &  20 
Vict.  0.  1U8,  is  not  analogous  to  a  judgment  in  ^ectment,  so  as  to  entitle  a  landlord  to 
maintain  an  action  for  mesne  profits. 

Thirdly,  that  the  sub-tenant  was  not  a  trespasser  by  remaining  in  possession  during  the 
period  intervening  between  the  determination  of  his  term  by  the  notice  to  quit,  and  the 
giving  up  posseasioo  of  tho  premisee  under  the  ocder  of  the  County  Court  Judge. 


HILARY  TERM,    28    VICT.  621 

underlet  a  portion  of  them  to  the  defendant  at  the  rent  of  15s.  1865. 
a  week.  Rent  being  due  from  Ellis  to  the  plaintiff,  on  the 
26tb  of  Aprils  1864^  be  gave  her  and  the  defendant  a  week's 
notice  to  quit,  which  expired  on  the  4th  of  May.  Ellis 
and  the  defendant  having  continued  in  possession,  on  the 
25th  of  May  the  plaintiff  entered  a  plaint  gainst  them  in 
the  Westminster  County  Court  to  recover  possession  of  the 
premises.  The  plaint  was  heard  on  the  20lh  of  June,  when, 
Ellis  not  appearing,  her  name  was  struck  out,  aild  the 
County  Court  Judge  made  an  order,  by  consent,  that  the 
defendant  should  give  up  possession  of  the  premises  to  the 
plaintiff  on  the  27th  of  June.  The  defendant  accordingly 
gave  up  possession  on  that  day.  The  plaintiff,  who  had 
received  no  rent  from  Ellis  since  the  25th  of  December, 
1863,  brought  this  action  to  recover  the  mesne  profits  from 
the  4th  of  May  to  the  27tb  of  June. 

The  case  on  the  part  of  the  defendant  was  that  Ellis  was 
a  quarterly  tenant  to  the  plaintiff,  and,  as  that  tenancy  bad 
not  been  determined  by  a  proper  notice  to  quit,  the  plaintiff 
had  not  such  a  possession  as  enabled  him  to  maintain  the 
action.  Amongst  other  evidence,  the  defendant  relied  on 
the  receipts  given  by  the  plaintiff  to  Ellis,  which  were  all 
for  a  quarter's  rent. 

It  was  submitted^  on  behalf  of  the  plaintiff,  that  the  order 
of  the  County  Court  Judge  was  analogous  to  a  judgment 
in  ejectment,  and  was  conclusive  as  to  the  plaintiff's  title  in 
this  action.  The  learned  Judge  was  of  opinion  that  there 
was  evidence  of  a  quarterly  tenancy ;  and  that  this  was  not 
an  action  for  mesne  profits,  but  an  action  of  trespass,  pro- 
perly so  called,  and  his  lordship  left  to  the  jury,  first, 
whether  Ellis  was  a  quarterly  or  a  weekly  tenant  to  the 
plaintiff^  telling  them  that  the  order  of  the  County  Court 
Judge  was  not  conclusive  as  to  the  plaintiff's  title ;  Secondly, 
whether  the  defendant  had  committed  any  trespass  between 


Campbell 

9. 
LOAOEB. 
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the  4th  of  May  and  27th  of  June.     The  jury  having  found 
a  verdict  for  the  defendant^ 

Morgan  Lloyd^  in  the  same  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  in  leaving  the 
question  of  tenancy  to  the  jury,  and  directing  them  that 
the  judgment  of  the  County  Court  was  not  conclusive  as  to 
title,  and  in  not  directing  the  jury  as  to  what  was  in  issue 
under  **  not  guilty/ 


Pearce  now  shewed  cause. — First,  the  plaintiflF  is  not 
entitled  to  recover  mesne  profits.  By  the  50th  section  (a) 
of  the   19  &   20  Vict.  c.  108,  where  the   interest  of  a 


(a)  Sect.  50. — Wlien  the  term 
and  interest  of  the  tenant  of  any 
corporeal  hereditament,  where 
neither  the  value  of  the  premises 
nor  the  rent  payable  in  respect 
thereof  shall  have  exceeded  fifly 
pounds  by  the  year,  and  upon 
which  no  fine  or  premium  shall 
have  been  paid,  shall  have  expired, 
or  shall  have  been  determined 
either  by  the  landlord  or  the 
tenant  by  a  legal  notice  to  quit, 
and  such  tenant,  or  any  person 
holding  or  claiming  by,  through, 
or  under  him,  shall  neglect  or 
refuse  to  deliver  up  possession 
accordingly,  the  landlord  may 
enter  a  plaint,  at  his  option,  either 
against  such  tenant  or  against 
such  person  so  neglecting  or  re- 
fusing, in  the  County  Court  of 
the  district  in  which  the  pre- 
mises lie  for  the  recovery  of  the 
same,  and  thereupon  a  summons 
shall  issue  to  such  tenant  or  such 
person  so  neglecting  or  refusing; 
and  if  the  defendant  shall  not,  at 
the  time  named  in  the  summons, 
shew  good  cause  to  the  contrary, 


then,  on  proof  of  his  still  neglect- 
ing or  refusing  to  deliver  up 
possession  of  the  premises,  and  of 
the  yearly  value  and  rent  of  the 
premises,  and  of  the  holding,  and 
of  the  expiration  or  other  deter- 
mination of  the  tenancy,  with  the 
time  and  manner  thereof,  and  of 
the  title  of  the  plaintiflf  if  such 
title  has  accrued  since  the  letting 
of  the  premises,  and  of  the  ser- 
vice of  the  summons  if  the  de- 
fendant shall  not  appear  thereto, 
the  Judge  may  order  that  posses- 
sion of  the  premises  mentioned  in 
the  plaint  be  given  by  the  de- 
fendant to  the  plaintiff,  either 
forthwith  or  on  or  before  such 
day  as  the  Judge  shall  think  fit 
to  name;  and  if  such  order  be 
not  obeyed,  the  registrar,  whether 
such  order  can  be  proved  to  have 
been  served  or  not,  shall  at  the 
instance  of  the  plaintiff*  issue  a 
warrant  authorizing  and  requiring 
the  high  bailiff  of  the  Court  to 
give  possession  of  such  premises 
to  the  plaintiff. 


\ 
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tenant  has  expired  or  been  determined  by  notice  to  quit,  1865. 
and  be  or  any  person  claiming  under  bim  bas  refused  to 
give  up  possession,  the  landlord  may  enter  a  plaint,  at  bis 
option,  either  against  the  tenant  or  such  person,  and  the 
Judge  may  order  possession  of  the  premises  to  be  given  up 
either  forthwith  or  on  a  certain  day.  By  the  51st  section  (a), 
in  any  such  plaint  against  a  tenant,  the  plaintiff  may  add  a 
claim  for  rent  or  mesne  profits.  Therefore,  the  plaint  may 
be  entered  either  against  the  tenant  or  any  under-tenant ;  but 
mesne  profits  can  only  be  recovered  against  the  tenant- 
Secondly,  there  was  no  misdirection.  Assuming  that  mesne 
profits  were  recoverable,  it  was  essential  that  the  jury  should 
have  evidence  of  the  nature  of  the  tenancy  to  enable  them 
to  assess  the  mesne  profits.  The  documents  produced 
shewed  a  quarterly  tenancy,  so  that  at  the  time  this  action 
was  brought  the  term  had  not  been  determined  by 
notice  to  quit.  IMartin^  B. — The  County  Court  Judge 
made  an  order  which  the  defendant  complied  with,  then 
how  is  he  a  trespasser?]  If  this  be  an  action  for  mesne 
profits,  properly  so  called,  it  is  clearly  not  maintainable;  if  it 
be  considered  as  an  ordinary  action  of  trespass,  the  plaintiff 
had  no  possession  to  enable  him  to  maintain  it. 

Morgan  Lloydy  in  support  of  the  rule. — First,  the  only 
plea  being  "  not  guilty,"  the  pluintiff*s  title  was  not  in 
issue,  and  the  verdict  should  have  been  entered  for  him 
with  nominal  damages.     Upon  this  record,  the  only  ques- 

(a)    Sect.  51. — In    any    such  the  hearing,  or  to  anj  preceding 

plaint  against  a  tenant  as  in  the  day  named  in  the   plaint,  so  as 

last  preceding  section  is  specified  the  same  shall  not  exceed  fifly 

the  plaintiff  may  add  a  claim  for  pounds  and  any  misdescription  iq 

rent  or  mesne  profits,  or  both,  the  nature  of  such  claim  may  be 

down  to  the  day  appointed  for  amended  at  the  trial. 
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1866,        ^5on   was,   whether  the  defendant  entered   the  plaintifTs 

V'^"^'^*^      premises  —  rightfully   or    wrongfully    was    not    in    issue. 
Campbell      ^  o  j  e>       j 

».  [Martin^  B. — **  Not  guilty  ^  means  that  the  defendant  is 

hot  guilty  of  the  alleged  trespasses.']     It  is  sufficient  for  the 
plaintiff  to  prove  an  entry  by  the  defendant,  and  he  must 
shew  a  defence  by  pleading  leave   and   licence  or  **not 
possessed.''    [Channelly  B. — Proceedings  under  the  19  &  20 
Vict.  c.  108,  s.  50,  are  not  like  the  ordinary  action  of 
ejectment.     Martin,  B. — The  action  for  mesne  profits  is 
ancillary  to  the  action  of  ejectment]     The  question  left 
to  the  jury  was  not  whether  the  defendant  entered,  but 
whether  he  was,  rightfully  in  possession,  and  that  was  not 
open    upon    these    pleadings. — Secondly,    assuming    the 
proper  plea,  "  not  possessed,*'  to  have  been  on  the  record, 
the  order  of  the  County  Court  Judge  is  conclusive  as  to 
the  plaintiff's  title.     In  the  ordinary  action  of  trespass, 
where  the  question  is  raised  on  the  record,  the  plaintiff 
must  prove  that  he  was  in  possession  at  the  time  of  the 
trespass  complained  of;  but  in  trespass  for  mesne  profits, 
after  the  right  of  possession  had  been  determined  by  eject- 
ment, the  judgment  in  that  action  is  conclusive  as  to  the 
plain tiff^s  title,  and  relates  back  to  the  day  on  which  the 
jury  have  found  that  he  was  entitled  to  possession.     The 
19.  &  20  Vict,  c  108,  s.  50,  empowers  a  County  Court 
Judge,  upon  proof  (amongst  other  things)  of  the  expiration 
or  determination  of  the  tenancy,  to  order  possession  of  the 
premises  to  be  given  up.     [^Martin,  B. — Justices  had  a 
similar  power  under  the  1  &  2  Vict.  c.  74.]     The  order  of 
the  County  Court  Judge  is  conclusive  as  to  the  determina- 
tion of  the  tenancy  and  other  facts  necessary  to  give  him 
jurisdiction ;    otherwise  his  decision  would  be  subject  to 
review  in   a  proceeding  by  prohibition.     [Channell,  B., 
referred  to  the  forms  of  the  summons  and  order  for  the 
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tecovery  of  tenements  (a).  Martin^  B, — The  order  of  the 
County  Court  Judge  is  not  a  judgment.]  It  is  conclusive 
evidence  that  the  defendant  was  wrongfully  in  possession ;  v. 

and,  if  pleaded  in  bar,  would  be  an  estoppel :  Vooght  ▼• 
Winch  (J),  Doe  v.  Huddart  (c).  A  tenant  is  concluded  by 
a  judgment  in  ejectment  and  cannot  controvert  the  title* 
Consequently  he  cannot  controvert  the  plaintiff's  possession, 
because  his  possession  is  part  of  his  title :  AsUnv.  Parkm{d). 
— He  also  referred  to  Doe  v.  fVright(e\  and  Smith's  Lead. 
Cas.,  voL  2,  p.  672,  5th  edit. 

Channell,  B. — I  am  of  opinion  that  the  rule  should 
be  discharged.  It  is  argued  that  the  order  of  the  County 
Court  Judge  is  conclusive  that  the  defendant  was  a  tres- 
passer; and  with  that  is  blended  another  argument,  in 
substance  the  same,  namely,  that  the  pleadings  merely  put 
in  issue  the  fact  of  an  entry  upon  the  plaintiff's  premises, 
and  that,  "not  guilty"  being  the  only  plea,  the  plaintiff's 
title  b  admitted.  But  still  it  is  clear  that  in  order  to 
recover  the  plaintiff  must  prove  a  trespass.  Now,  a  great 
deal  of  argument  has  been  addressed  to  us  for  the 
purpose  of  shewing  that  proceedings  in  a  County  Court  to 
recover  possession  of  premises  are  in  all  respects  analo- 
gous to  the  action  of  ejectment  in  the  superior  Courts.  I 
do  not  agree  with  that  view.  I  think  that  the  County 
Court  Judge  is  rather  in  the  position  of  a  magistrate  having 
a  statutable  authority  to  order  the  possession  of  premises  to 
be  delivered  up.  If  the  County  Court  order  had  not  been 
in  evidence,  there  would  have  beenf|i()^ase  on  the  part  of  the 
plaintiff;  and  if  any  efficacy  is  to  be  attributed  to  that  order, 

(a)  Forms  92  and  93,  annexed  (h)  2  B.  &  Aid.  662. 

to  "The   County  Court  Rules,  (e)  2C.  M.&R.  316. 

1857."      Pollock    and    Nichol's  (d)  2  Burr.  665.  668. 

County  Court  Practice,  151,  5th  (<?)  10  A.  &  E.  763. 

€d. 

VOL.  in. — H.  &  C.  MM 
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1865.       >'  *^^  ^7  ^^^^^  ®f  *®  statute  19  &  20  Vict,  c-  108,  s-  50, 

^-'■^'^^      under  which  it  was  made.     That   statute    empowers  a 
Campbxll  , 

t^.  County  Court  Judge,  in  certain  cases,  to  order  the  posses- 

sion of  premises  to  be  given  up,  and  provides  for  enforcing 
such  order,  if  not  obeyed.  When  a  tenant  has  been  sum- 
moned before  a  County  Court  Judge,  and  an  order  has 
been  made  on  him  to  deliver  up  possession  of  premises, 
which  order  he  has  obeyed  both  in  letter  and  spirit,  re- 
taining possession  only  so  long  as  he  was  warranted  in 
doing,  and  giving  up  possession  when  he  had  no  longer 
any  authority  to  retain  it,  it  seems  contrary  to  justice  and 
common  sense  that  he  should  be  treated  as  a  trespasser. 

Our  attention  has  been  called  to  the  difference  between 
the  dOth  and  51st  sections  of  the  19  &  20  Vict.  c.  108.  The 
50th  provides  for  a  certain  class  of  cases  in  which,  when  a 
tenancy  has  expired,  or  been  determined  by  notice,  a  land- 
lord requiring  possession  may  enter  a  plaint  in  the  County 
Court  either  against  the  tenant  or  any  person  holding  or 
claiming  through  or  under  him.  By  the  51st  section, 
when  the  landlord  proceeds  against  the  tenant,  he  is  at  liberty 
to  add  a  claim  for  rent  or  mesne  profits,  or  both.  I  think 
both  were  probably  mentioned  in  order  to  obviate  any 
subtle  distinction  before  the  County  Court  Judge  between 
what  is  strictly  rent  and  damages  recoverable  as  mesne 
profits.  But  a  landlord  has  no  right  to  add  a  claim  for 
rent  or  mesne  profits^  when  he  is  proceeding,  not  against 
his  own  tenant^  but  a  person  in  possession  under  him. 
There  is  a  marked  distinction  between  the  two  sections; 
and  I  think  it  would  be  strong  measure  to  hold  that,  where 
a  County  Court  Judge  has  ordered  an  undertenant  to  give 
up  possession  of  premises,  that  order  is  conclusive  evidence 
against  him  in  an  action  for  mesne  profits^  when  none  could 
have  been  recovered  against  him  in  the  original  plaint  in 
the  County  Court.  On  these  grounds  I  think  that  the 
rule  ought  to  be  discharged. 
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PxGOTT,  B. — I  agree  with  the  judgment  pronounced  by 
my  brother  Channell 

Martin,  B. — I  am  also  of  opinion  that  the  rule  ought  to 

be  discharged.     It  is  plain  to  my  mind  that  this  action  has 

been  misconceived.     It  is  not  an  action  for  mesne  profits, 

properly  so  called,  but  an  action  of  trespass.     I  agree  with 

my  brother  Channell^  that  where  proceedings  have  been 

taken  in  a  County  Court  against  an  undertenant,  and  the 

Judge  has  ordered  him  to  give  up  possession  on  a  certain 

day,  which  order  he  has  obeyed,  it  is  revolting  to  one's 

notion* of  right  and  justice  that  he  should  be  treated  as  a 

trespasser  for  continuing  in  possession  up  to  the  time  fixed 

for  his  departure. 

Rule  discharged  (a). 


(a)  As  observed  by  MartirL,  B., 
thb  is  not  an  action  for  mesne 
profits,  but  an  action  of  trespass 
properly  so  called.  Originally  a 
lessee  who  was  evicted  had  no 
remedy  except  under  the  old 
writ  of  covenant,  by  which  he 
recovered  both  the  term  and 
damages.  In  the  reign  of  Edw.  3 
the  writ  of  ejectione  firms  was 
invented,  but  as  that  was  consi- 
dered in  its  nature  an  action  of 
trespass,  damages  only  could  be 
recovered,  not  the  term,  and  the 
measure  of  damage  was  the  profits 
of  the  land  accruing  during  the 
tortious  holding :  44  Edw.  3,  22, 
26;  33  Hen.  6,  42,  19;  GoodtiOe 
V.  Toombs^  3  Wils.  120.  In  the 
reign  of  Hen.  7  it  was  adjudged 
that  a  plaintifi  in  ejectione  firmss 


should  recover  the  possession  of 
the  land  if  his  term  be  not  ex- 
pired, and,  if  it  be  elapsed,  da- 
mages :  See  1  A.  &  E.  756,  note. 
In  course  of  time  the  proceedings 
in  ejectment  became  altogether 
fictitious,  and  as  the  plaintiff  was 
merely  nominal,  the  damages  be- 
came nominal  also.  But  as  a 
party  by  bringing  ejectment 
treated  the  defendant  as  a  tres- 
passer, the  Courts  allowed  the 
mesne  profits  to  be  recovered  in 
an  action  of  trespass  vi  et  armis. 
It  is  evident,  therefore,  that  the 
action  for  mesne  profits,  as  dis- 
tinguished from  the  action  of 
trespass,  is  wholly  consequent 
upon,  and  supplemental  to,  a 
recovery  in  the  action  of  eject- 
ment. 


1865. 

Campbxll 

r. 
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Jan,  26. 


An  order, 
under  the 
20  &  21  Vict. 
c.  85,  8.  21, 
protecting  the 
eaminni  of  a 
married 
voman  de- 
serted by  her 
husband,  is 
confined  to 
money  or 
property  ac- 
quired Dy  her 
lawful  in- 
dustry, and 
does  not  ex- 
tend to  pro- 
perty acquired 
by  keeping  a 
brothel 


Mason   and    Another,  Administrators  of   Mary   Wild, 

deceased,  v.  Mitchell. 

^OUNTS  in  trespass,  trover,  and  for  money  had  and 
received. — Pleas:  not  guilty;  a  denial  of  the  plaintiffs 
property ;  and  never  indebted. 

At  the  trial,  before  Blackburn^  J.,  at  the  last  Liverpool 
Winter  Assizes,  it  appeared  that  the  action  was  brought  by 
the  plaintiffs,  as  administrators  of  Mary  Wild,  to  recover 
from  the  defendant  the  value  of  certain  furniture  sold  by 
him  under  the  following  circumstances.  —  The  deceased, 
Mary  Wild,  was  the  wife  of  one  Anthony  Wild,  whom  she 
married  in  the  year  1847.  In  the  year  1857,  she  voluntarily 
left  her  husband's  house,  and  from  that  time  until  her  death 
she  kept  a  brothel,  cohabiting  with  different  men.  On  the  9th 
of  November,  1 860,  she  applied  to  a  magistrate  for  an  order 
of  protection  imder  the  21st  section  of  the  20  &  21  Vict, 
c.  85  {a)j  alleging  that  on  and  since  the  7th  June,  1857,  she 


(a)  Sect.  21.—"  A  wife  deserted 
by  her  husband  may  at  any  time 
afler  such  desertion,  if  resident 
within  the  Metropolitan  District, 
apply  to  a  police  magistrate,  or 
if  resident  in  the  country  to  jus- 
tices in  Petty  Sessions,  or  in 
either  case  to  the  Court,  for  an 
order  to  protect  any  money  or 
property  she  may  acquire  by  her 
own  lawful  industry,  and  pro- 
perty which  she  may  become 
possessed  of,  afler  such  desertion, 
against  her  husband  or  his  cre- 
ditors, or  any  person  claiming 
under  him ;  and  such  magistrate 


or  justice  or  Court,  if  satisfied  of 
the  fact  of  such  desertion,  and 
that  the  same  was  without  rea- 
sonable cause,  and  that  the  wife 
is  maintaining  herself  by  her  own 
industry  or  property,  may  make 
and  give  to  the  wife  an  order 
protecting  her  earnings  and  pro- 
perty acquired  since  the  com- 
mencement of  such  desertion, 
from  her  husband  and  all  credi- 
tors and  persons  claiming  under 
him,  and  such  earnings  and  pro- 
perty shall  belong  to  the  wife  as 
if  she  were  a  feme  sole  :  Provided 
always,  that  every  such  order,  if 
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bad  been  deserted  by  her  husband  without  reasonable  cause, 
and  was  maintaining  herself  by  her  own  industry.  The 
magistrate  made  an  order  in  which  those  facts  were  recited, 
and  the  order  was  duly  registered  as  required  by  the  Act. 
The  expenses  of  the  order  were  defrayed  by  a  man  with 
whom  she  was  then  cohabiting.  Upon  her  death  in  July, 
1864,  her  husband  went  to  the  house  in  which  she  had 
lived,  and  took  possession  of  the  furniture  and  effects  there, 
and  employed  the  defendant  to  sell  them  by  auction.  The 
sale  realized  52L  Is.  2rf.,  the  balance  of  which,  after  deduct- 
ing rent,  taxes,  and  expenses  of  sale,  was  handed  over  by 
the  defendant  to  the  husband.  Two  months  afterwards,  the 
plaintiffs,  who  were  brothers  of  the  deceased  wife,  obtained 
a  grant  of  letters  of  administration  limited  to  the  effects  of 
the  deceased  acquired  after  the  alleged  desertion,  and 
brought  this  action. 

It  was  submitted  on  behalf  of  the  defendant  that  under 
these  circumstances  the  action  was  not  maintainable.  The 
learned  Judge  was  disposed  to  think  that  the  order  was 


Haeok 
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made  by  a  police  magistrate  or 
justice  at  Petty  Sessions  shall, 
within  ten  days  after  the  making 
thereof,  be  entered  with  the  re- 
gistrar of  the  County  Court 
within  whose  jurisdiction  the  wife 
is  resident;  and  that  it  shall  be 
lawful  for  the  husband,  and  any 
creditor  or  other  person  claiming 
under  him,  to  apply  to  the  Court, 
or  to  the  magistrate  or  justices 
by  whom  such  order  was  made, 
for  the  discharge  thereof:  Pro- 
yided  also,  that  if  the  husband, 
or  any  creditor  of  or  person 
claiming  under  the  husband,  shall 
seize  or  continue  to  hold  any 
property  of  the  wife  after  notice 
of  any  such  order,  he   shall   be 


liable  at  the  suit  of  the  wife 
(which  she  is  hereby  empowered 
to  bring),  to  restore  the  specific 
property,  and  also  for  a  sum 
equal  to  double  the  value  of  the 
property  so  seized  or  held  afler 
such  notice  as  aforesaid :  If  any 
such  order  of  protection  be 
made,  the  wife  shall,  during  the 
continuance  thereof,  be  and  be 
deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like 
position  in  all  respects,  with 
regard  to  property  and  contracts, 
and  suing  and  being  sued,  as  she 
would  be  under  this  Act  if  she 
obtained  a  decree  of  judicial 
separation/* 


V, 
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1865.  ysMd  until  discharged ;  and,  in  answer  to  questions  left  by 
^Jp*^^  his  lordship  to  the  jury,  they  found  that  the  deceased  wife 
had  not  been  deserted  by  her  husband ;  that  the  order  for 
protection  had  been  obtained  by  fraud;  and  that  the  property 
of  the  deceased  had  been  acquired  by  unlawful  means. 
A  verdict  was  then  entered  for  the  plaintiffs,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Edward  JameSy  in  the  present  Term,  obtained  a  rule  nisi 
accordingly,  on  the  grounds,  first,  that  the  order  was  frau- 
dulently obtained ;  secondly,  that,  even  if  it  were  not,  it  did 
not  protect  goods  which  were  not  the  proceeds  of  lawful 
industry ;  against  which 

Quoin  now  shewed  cause. — First,  the  magistrate  having 
adjudicated  upon  a  matter  within  his  jurisdiction,  his 
decision  is  conclusive  as  to  the  facts  stated  in  the  order, 
and  they  cannot  be  controverted  by  evidence  in  this  Court ; 
but  application  should  have  been  made  to  him  to  dischai^e 
the  order,  as  provided  by  the  20  &  21  Vict.  c.  85,  s.  21  (a). — 
On  this  point  the  following  authorities  and  statutes  were  refer- 
red to  (J) :  Brittain  v.  Kinnaird  (c),  Aldridge  v.  Haines  {d\ 
1  Smiths  Lead.  Cas.  658,  note,  5th  ed.;  1  &  2  Vict. c.  110, 
8. 3;  Moore  V.  Bowmaker  {e)]  1  Wms.  Saund.  92  b,  note  (/); 
21  &  22  Vict.  c.  108,  s.  6 ;  27  &  28  Vict.  c.  44,  s.  1 ;  24  & 
25  Vict.  c.  86,  s.  1 ;  Paley  on  Convictions,  389,  4th  ed. ; 
Fullers  v.  Fotch  {f\  Meddoweroft  v.  Huguenin  (ff)y  Perry  v* 
Meddowcroft  (A),  Shedden  v.  Patrick  (»),  1  Wms.  Exors., 
476,  5th  ed. ;  Thompson  v.  Ingham  (Jk\  Tarry  v.  NeW'' 
man  (/). 

(a)  Ante,  p.  528.  (e)  7  Taunt.  97. 

(ft)  The  Court  having  abstained  (/)  Holt.  287. 

from  pronouncing  any  judgment  (jg)  4  Mod.  F.  C.  386. 

on  this   point  the   argument  is  (A)  10  Beay.  122. 

omitted.  (i)  1  Macq.  535. 

(c)  I  B.  &  B.  432.  (A)  14  Q.  B.  710. 

(d)  2  B.  &  Ad.  395.  (/)  15  M.  &  W.  645. 
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Secondly,  the  finding  of  the  jury  thi^t  the  property  was 
obtained  by  unlawful  means  does  not  affect  the  case.     The 
20  &  21  Vict.  c.  85,s.  21  (a),  enables  a  wife  deserted  by  her 
husband  to  apply  to  a  magistrate  **  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  own  lawful 
industry^  and  property  which  she  may  become  possessed  of 
after  such  desertion^  against  her  husband ;"  and  the  magis- 
trate, if  satisfied  of  certain  facts,   may  make   '*an  order 
protecting  her  earnings  and  property."     [^Polloch,  C.  B.— 
The  word  "  lawful"  being  used  in  the  former  part  of  the 
section^  the  word  '*  earnings"  in  the  latter  part  must  mean 
'*  lawful    earnings.**      The    language    seems   selected    to 
prevent  a  wife  who  acquires  property  by  licentious  means 
from  obtaining  an  order  of  protection.]     The  21st  section 
declares  that  whilst  the  order  continues  the  wife  shall  be  in 
the  same  position  as  if  she  had  obtained  a  decree  of  judicial 
separation.     Then,  by  the  25th  section  (b\  whilst  the  sepa- 
ration continues,  the  wife  shall  **  be  considered  as  a  feme 
sole  tvitfi  respect  to  property  of  every  description  which  she 
may  acquire  or  which  may  come  to  or  devolve  upon  her. 
Reading  the  21st  section  in  connection  with  the  25th,  the 
order  of  protection  extends  to  this  property.    The  language 
of  the  21  &  22  Vict.  c.  108,  s.  6,  is  similar  to  that  of  the 
20  &  21  Vict.  c.  85,  s.  21 ;  but  in  the  Act  relating  to  Scot- 


1865. 


(a)  Ante,  p.  528. 

(h)  Sect.  25. — "  In  every  case 
of  a  judicial  separation,  the  wife 
shall,  from  the  date  of  the  sen- 
tence and  whilst  the  separation 
shall  continue,  be  considered  as  a 
feme  sole  with  respect  to  property 
of  every  description  which  she 
may  acquire,  or  which  may  come 
to  or  devolve  upon  her;  and 
such  property  may  be  disposed 
of  by  her  in  all  respects  as  a 
feme  sole,   and  on  her  decease 


the  same  shall,  in  case  she  shall 
die  intestate,  go  as  the  same 
would  have  gone  if  her  husband 
had  then  been  dead;  provided 
that  if  any  such  wife  should  again 
cohabit  with  her  husband  all  such 
property  as  she  may  be  entitled 
to  when  such  cohabitation  shall 
take  place  shall  be  held  to  her 
separate  use,  subject,  however,  to 
any  agreement  in  writing  made 
between  herself  and  her  husband 
whilst  separate.** 
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1805^  land,  24  &  25  Vict.  c.  86, 8. 1,  the  word  «Mawfur  i8  omitted. 
At  aU  events,  the  goods  were  the  wife's  lawful  property, 
although  they  may  have  been  purchased  with  money 
acquired  by  unlawful  means. 

Edward  James  (Holker  with  him),  in  support  of  the 
rule  (a). — The  object  of  the  legislature  was  to  protect 
married  women  deserted  by  their  husbands,  and  to  enable 
them  to  enjoy  property  lawfully  acquired  by  their  honest 
labour,  and  property  which  they  might  become  possessed 
of.  In  respect  of  such  property  only  the  wife  is  placed  in 
the  position  of  a  feme  sole.  The  woM  "  lawfu V  in  the 
first  part  of  the  21st  section,  governs  the  whole.  There  is 
no  pretence  for  saying  that  any  of  the  property  had 
devolved  upon  the  wife ;  it  was  all  acquired  by  her  exer- 
tions in  an  occupation  not  only  immoral  but  indictable. — He 
was  then  stopped  by  the  Court« 

Pollock,  C.  B. — Whatever  difficulty  there  may  be  in 
construing  for  the  first  time  an  act  of  parliament  which  has 
altered  the  law  as  to  the  relation  of  husband  and  wife,  and 
under  certain  circumstances  placed  the  wife  in  the  same 
position  as  if  she  had  obtained  a  judicial  separation,  so  that, 
as  respects  property  which  she  may  acquire  or  which  may 
devolve  upon  her,  she  has  the  same  rights  and  privileges 
as  a  feme  sole,  I  am  of  opinion  that  the  legislature  inten- 
ded to  confer  that  protection  only  on  the  lawful  fruits  of 
her  lawful  industry.  It  seems  to  me  that  the  legislature 
has  studiously  avoided  extending  that  protection  to  pro- 
perty acquired  by  licentiousness  and  immorality.  If  it 
were  not  so,  it  would  be  holding  out  an  incentive  to  a  wife 
deserted  by  her  husband  to  indulge  in  vicious  and  immoral 

(a)  He  was  requested  by  the  Court  to  confine  his  argument  to  the 
second  point. 
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propensities.    On  this  ground  I  think  that  this  property  is  not  1865. 

protected  by  the  order.     It  therefore  becomes  unnecessary  ^jT^^IT' 
to  express  any  opinion  upon  the  other  point ;  and  the  rule  •• 

will  be  absolute  to  enter  a  nonsuit. 

Channell,  6. — I  am  of  the  same  opinion,  and  for  the 
reasons  given  by  my  Lord.  I  desire  to  confine  myself  to 
the  second  point,  viz.,  that  the  property,  not  being  the 
proceeds  of  the  wife's  lawful  industry,  is  not  protected  by 
the  order.  As  to  the  other  point,  it  is  not  necessary  to 
pronounce  any  judgment  It  is  sufficient  to  say  that  the 
order  does  not  protect  goods  acquired  by  a  wife's  earnings 
as  keeper  of  a  brothel,  and  not  the  fruits  of  her  lawful 
industry. 

PiGOTT,  B. — I  entirely  agree.  Upon  the  first  point  I 
express  no  opinion.  As  to  the  second  point,  it  is  clear  to 
my  mind  that  the  legislature  did  not  intend  to  protect  the 
unlawful  earnings  of  a  wife  who  was  deserted  by  her  hus* 
band,  but  only  to  prevent  him  from  taking  from  her  whatever 
she  lawfully  earned.  The  protection  is  not  in  respect  of 
any  property  tohatever  which  the  wife  may  acquire  after  her 
desertion,  but  only  in  respect  of  property  of  which  she  may 
become  possessed,  or  which  she  may  acquire  by  her  lawful 
industry.  That  distinction  would  have  been  unnecessary 
if  the  legislature  had  intended  to  afford  protection  to  all 
property,  however  acquired.  Here  the  property  was  ac- 
quired, not  by  lawful  industry,  but  by  licentiousness  and 
immorality. 

Rule  absolute. 
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Jan,  31.  Nicholson  v.  The  Lancashire  and  Yorkshire 

Railway  Company. 

The  plaintifi;  J.  HE  declaration  stated  that,  at  the  time  of  the  commit- 
by  the  de-  ting  of  the  grievances  hereinafter  mentioned,  the  defendants 
way,  was  set"  ^^^^  carriers  of  passengers  for  hire  from  Wakefield  to 
^twdark^'on  Thomhill  Lees  in  carriages  on  a  railway,  and  used  a 
the  side  of  the  certain  station  at  Thornhill  I-.ees  aforesaid  for  the  use  and 

line  opposite 

to  the  station    accommodation  of  their  said  passengers  there,  and  the  said 

and  place  ,  ^  it  c- 

of  egress.  Station  was  then  in  the  possession  and  under  the  manage- 
detained  more  ment  of  the  defendants  for  the  purpose  aforesaid :  Yet  the 
minutes  at  T.,  defendants  negligently  managed  the  said  station  and  car- 
fength  WoSed  ^iagcs,  and  omitted  to  light  the  said  station  in  a  proper  and 
up  the  ordi-      suflBcient  manner  for  the  use  and  accommodation  of  their 

nary  crossing 

^wt  ?^*^°^  ^^^  passengers  there,  and  to  provide  proper  and  sufficient 
the  level.  The  accommodation  for  their  said  passengers  to  depart  safely 

ticket  collector  j.  ,  .  ,  .  i  i  •  i  • 

stood  near  the  from  the  said  carriages  on  their  arrival  at  the  said  station  ; 
a  light,  telling  ^^d  negligently  left  hampers  in  the  way  of  their  said 
ger^^they  psssengers  departing  from  the  said  carriages  at  the  said 
tiiltT^*^^  station ;  whereby  the  plaintiff,  having  been  received  and 
T^^^la^  tiff  ^^"^^^  ^y  ^^  defendants  as  a  passenger  in  the  said  car- 
passed  down     riages  on  the  said   railway  from    Wakefield  aforesaid  to 

the  train  to  .  ... 

cross  behind     Thomhill  Lees  aforesaid,   and  being  in  the   act,  on  his 

it,  and  from  •     i         i.  •  i   i 

the  want  of      arrival  at  the  said  last  mentioned  place,  of  departing  from 

light  stumbled  ^i  .  j  .  ,  . ,  .  r  «  i  .1 

oyer  some        ^^^  ^^u  camages  at  the  said  station,  fell  over  the  said 

our^^e^^      hampers,  and  was  thrown  down,  &c« 

^<l  J«       Plea.-Not  guilty—Issue  thereon.       . 

practice  of  pa8-      At  the  trial,  before  Blacilum,  J.,  at  the  West  Riding  of 

sengers  had  '  '      '  ^ 

been  to  cross 

behind  the  train,  when  long,  without  interference  from  the  railway  Company. — HiHd\ 
that  these  fiicts  disclosedeyidence  for  the  jury  of  negligence  on  the  part  of  the  Company. 
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Yorkshire  Summer  Assizes,  1864,  the  following  facts  ap- 
peared:—Thomhill  Lees  is  a  station  on  the  defendants' 

line  of  railway,  the  buildings  of  the  station  and  the  prin-  v. 

LufCAsniBi 
cipal  platform  being  on  the  north  side  of  the  line.     On  the         and 

south  side  there  is  also  a  raised  platform  formed  out  of  the  Bailwat  Co. 
embankment ;  but  to  enable  a  passenger  set  down  there  to 
quit  the  line  it  is  necessary  that  he  should  cross  to  the  north 
side.  The  west  end  of  the  north  platform  is  opposite  the 
east  end  of  the  south  platform,  and  between  these  points 
the  railway  Company  provide  a  crossing  on  the  level. 
Trains  arriving  from  Wakefield  and  other  places  east  of 
Thornhill  Lees  deposit  their  passengers  at  the  south  plat* 
form.  The  plaintiff  arrived  at  Thornhill  Lees  from  Wake- 
field by  one  of  the  defendants'  trains,  and  was  set  down 
after  dark  on  the  south  platform.  The  train  remained 
there  for  ten  minutes  or  a  quarter  of  an  hour,  the  carriages 
at  the  back  of  the  train  meanwhile,  owing  to  its  length, 
blocking  up  the  crossing  to  the  north  platform,  and  extend- 
ing some  distance  behind  the  crossing.  The  ticket  col- 
lector stood  to  collect  the  tickets  at  the  east  end  of  the 
south  platform  with  a  light,  telling  the  passengers,  as  they 
gave  up  their  tickets,  to  "  pass  on.''  The  plaintiff  gave  up 
his  ticket,  and  passed  down  the  train,  with  the  intention  of 
crossing  behind  it,  but  in  the  darkness  stumbled  over  a 
hamper  that  had  been  put  out  of  the  train  and  sustained 
the  injuries  for  which  this  action  was  brought.  Evidence 
was  also  given  that  it  bad  been  the  constant  practice  of 
passengers,  when  the  ordinary  crossing  was  blocked  by  the 
length  of  their  train,  to  pass  down  and  cross  behind  it,  an4 
that  this  practice  had  never  been  interfered  with  on  the 
part  of  the  railway  Company. 

Overendy  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  on  the  ground  that  there  was  no  evi« 
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1865.       dence  for  the  jury  of  the  defendants*  negligence ;  against 

J'*''*"^*^      which 
N1CHOL8OH 

^"^AlnT'*"        Maniaty  and  Kemplay  shewed  cause  {a),  contending  that 

YoRKSHiRx    ^jjg  fm»jg  above  detailed  amounted  to  an  invitation  on  the 
Bailwat  Co. 

part  of  the  railway  Company  to  the  plaintiff  to  go  where 
be  did  for  the  purpose  of  crossing  behind  the  train,  and 
that,  under  these  circumstances,  there  was  evidence  that 
the  mischief  was  caused  by  the  railway  Company's  negli- 
gence. 

Overend  and  Mauk,  in  support  of  the  rule,  contended 
that  the  mere  circumstance  that  the  railway  Company,  on 
previous  occasions,  had  not  prevented  passengers  from  cross- 
ing behind  the  train  was  no  evidence  that  they  had  sanc- 
tioned that  practice ;  and  that,  inasmuch  as  a  regular  way 
was  provided  by  the  railway  Company  where  the  line 
tnight  be  crossed,  passengers  who,  for  their  own  conve- 
nience, chose  to  substitute  another  way  must  take  the 
substituted  way  with  all  its  incidents. — They  cited  Comman 
v.  The  Eastern  Counties  Railway  Company  {h)  and  Wilkin-- 
son  v.  Fairrie  (c),  relying  on  the  latter  case  as  closely 
resembling  the  present  case  in  its  facts. 

Pollock,  C.  B.,  now  said. — This  was  a  case  tried  at 
Leeds,  before  my  brother  Blackburn,  when  the  jury  found 
a  verdict  for  the  plaintiff,  the  learned  Judge  reserving 
to  the  defendants  leave  to  move  to  enter  a  nonsuit  if  the 
Court  should  think  there  was  no  evidence  of  the  defendants' 
negligence,  the  defendants  not  to  appeal  without  the  leave 
6f  the  Court 

(a)  Nov.  17th,    1864,   coram  (b)  4  II.  &  N.  781. 

PioUaek,    C.    B.,    Bramwell,  B.,  (c)  1  H.  &  C.  633. 

Chamellf  B.,  and  Pigott,  B. 
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The  accident  appears  to  have  happened  as  follows: —        1866. 

When  the  train   in  which  the  plaintiff  was  a  passenger     -^'^^'^ 

arrived  at  Thornhill  Lees,  the  train  owins;  to  its  length  tr. 

^  "        Lahoabhibii 

blocked  up  that  part  of  the  line  where  the  railway  Company         ahd 

provide  a  level   crossing   for  passengers    to  cross   to  the   Railway  Co. 

principal  platform,  and  so  reach  the  place  of  egress  from 

the  station.     In  that  position  the  train  remained  for  ten 

minutes  or  a  quarter  of  an  hour.     As  this  had  happened 

before,  passengers,  on  being  set  down,  had  acquired  the 

habit  of  walking  along  the  line  and  crossing  behind  the 

train.     Evidence  was  given  that,  on  this  occasion,  when 

the  passengers  reached  the  crossing,  which  was  blocked  by 

the  train,   their   tickets  were  taken  and    they  were   told 

by  the   ticket   collector  to  "go  on;"  and  certainly  there 

was  no  way  of  going  on  except  by  going  along  the  train 

and  round  behind  it.     The  plaintiff  went  on,  and,  there 

being  no  light,  stumbled  over  a  hamper  which  had  been 

put  out  of  the  train,  and  sustained  considerable   injury. 

Under  these  circumstances  we  are  all  of  opinion  that  there 

was  evidence  of  negligence  for  the  jury. 

I  own  it  appears  to  me  to  be  some  evidence  of  negligence, 
if  for  ten  minutes  or  a  quarter  of  an  hour  after  a  train  has 
arrived  and  set  down  its  passengers  there  is  an  obstacle  to  im« 
pede  those  passengers  from  reaching  the  platform.  And  for 
mischief  thence  arising,  and  not  attributable  to  the  plaintiff's 
negligence,  I  think  the  defendants  are  responsible.  The 
Court  all  think  the  facts  of  this  case  disclose  evidence  of 
negligence ;  consequently  the  rule  to  enter  a  nonsuit  most 
be  discharged. 

Rule  discharged. 
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Jm,  30.  Whitmore  v.  Wakerley. 

Where  a  HeSLEY  bad  obtained  a  rule  calling  on  tbe  plaintiff 

made  a  com-  to  sbew  cause  wby  tbe  sheriff  of  Middlesex  should  not 

underUie  forthwith  withdraw  from  possession  of  tbe  defendant's  goods 

5|Jr^{*^  seized  under  the  execution  issued  in  this  cause, 

was  sued  by  j^  appeared  by  the  affidavits  that  tbe  writ  of  summons 

a  non-assent-  **  •' 

ing  creditor      issued  on  the  24tb  of  November,  1864.     On  tbe  6tb  of 

and  suffered 

judgment  by      December  a  deed  of  composition  under  the  Bankruptcy 

default,  the  *  ,«^,  111  •  .  ... 

Court  refused  Act,  1861,  was  executed  by  the  requisite  majonty  m 
sherifftowith-  number  and  value  of  tbe  creditors  of  the  defendant.  The 
sessiorofSe'  Plaintiff  bad  notice  of  tbe  deed,  and  it  contained  a  clause 
und^^^^*fe^  of  release.  On  the  9tb  of  December  the  deed  was  regis- 
issuedontho     tered,  and  a  certificate  of  its  filing  and  registration  was 

judgment.  ,  &  fo 

given  to  the  defendant.  On  the  13tb  of  December  the 
plaintiff  obtained  a  Judge's  order,  that  three  days  after 
service  tbe  plaintiff  be  at  liberty  to  proceed  in  tbe  action 
as  if  personal  service  of  tbe  writ  of  summons  bad  been 
effected  on  tbe  defendant  No  appearance  having  been 
entered,  judgment  was  signed  on  the  20tb  of  December ; 
and  on  tbe  22nd  tbe  sheriff  seized  the  defendant's  goods 
under  a  writ  of  fieri  facias.  A  similar  application  bad  been 
made  to  Martin^  B.,  at  Chambers  and  refused,  whereupon 
the  present  rule  was  obtained ;  against  which 

Hayes^  Seijt.,  now  shewed  cause.  —  Tbe  question  is, 
whether  a  defendant  who  has  bad  an  opportunity  of  plead- 
ing a  release  in  a  deed  of  composition  under  tbe  Bankruptcy 
Act,  1861,  and  has  omitted  to  do  so,  is  entitled  to  have  his 
goods  protected  from  an  execution  issued  on  a  valid  judg- 
ment against  him.     \^Martin,  B. — It  is  a  well  established 


k 


Wbitmobi 


HILARY  TBBM,   28   VICT. 

rule  that  where  a  party  has  an  opportunity  of  pleading  a 
defence^  he  is  bound  to  plead  it  ?]    The  foundation  of  relief 
on  motion  is  that  the  defendant  has  had  no  opportunity  ^^    ^    ^'  ^^^ 
pleading  a  matter  which,  if  pleaded,  would  have  afforded  a 
defence  to  the  action. 

The  Court  then  called  on 

C.  Pollock  (Besky  with  him)  to  support  the  rule.-^To 
allow  laches  on  the  part  of  the  defendant  to  be  'set  up 
would  be  contrary  to  the  spirit  of  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134).     The  198lh  section  provides 
that,  after  notice  of  the  filing  and  registration  of  the  deed, 
no  execution  against  the  debtor's  property  or  goods  shall 
be  available  to  any  creditor,  without  leave  of  the  Court ; 
and  that  the  certificate  of  the  filing  and  registration  of  the 
deed  shall  be  available  to  the  debtor  for  all  purposes  as  a 
protection  in  bankruptcy.     If  a  debtor  is  to  be  deprived 
of  the  benefit  of  that  enactment  because  he  has  neglected 
to   plead  the   composition   deed,  encouragement  will  be 
given  to  fraudulent  debtors  by  enabling  them  to  give  a 
preference  to  a  particular  creditor.     [Pollock^  C.  B. — That 
may  possibly  be  the  result,  but  nevertheless  we  cannot  alter 
the  law.] 

Per  Curiam  (a). — We  are  all  of  opinion  that,  as  the  defend- 
ant did  not  plead  the  deed  when  he  bad  the  opportunity, 
he  cannot  avail  himself  of  it  now.  The  rule  most  therefore 
be  discharged. 

Rule  discharged  (6). 

(a)  PoOock,  C.  B^  Martin^  B^      Trinitj  Term,   1Se5,   19  C  B. 
ChaxuU^  B^  and  Pigott,  B.  (N.  S.) ;  SkilUm  ▼.  Symmds^  18 

(6)    See    HartUy    r.    Mace,      C.  B.  (N.  S.),  418. 
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Jan,  14. 


A  defendant 
may  interro- 
gate a  plain- 
tiff for  the 
purpose  of 
ascertaining 
the  damage 
he  has  sus- 
tained, so  as 
to  enable  the 
defendant  to 
pay  the  real 
amount  into 
Court 


Wright  v.  Goodlake  and  Another. 

X  HIS  was  an  action  against  the  printer  and  publisher  of 
the  Times  Newspaper  for  an  infringement  of  the  plaintiff's 
copyright  in  a  pamphlet  entitled  "  The  History  and  Con- 
struction of  the  Clifton  Suspension  Bridge."  The  plaintiff 
complained  that  the  most  valuable  part  of  his  pamphlet, 
relating  to  the  construction  and  engineering  of  the  bridge, 
was  copied  verbatim  in  the  columns  of  the  Times  News- 
paper, without  any  acknowledgment,  on  the  20th  of  Sep- 
tember, 1864,  the  day  before  that  fixed  for  the  visit  to  the 
bridge  of  the  members  of  the  British  Association,  on 
which  occasion  the  plaintiff  expected  to  sell  a  large  number 
of  copies.  After  declaration,  the  defendants,  with  the  view 
of  paying  money  into  Court,  took  out  a  summons  at  Cham- 
bers for  leave  to  administer  to  the  plaintiff  the  following 
interrogatories : — 

How  many  copies  of  the  said  book  were  sold  during  the 
two  months  next  preceding  the  20th  of  September  last  ? 

How  many  during  the  two  months  next  following  the 
said  20th  day  of  September  ? 

Also,  how  many,  if  any,  were  sold  on   the  said  20th 
day  of  September  ? 

The  summons  was  heard  before  Martin^  B.,  who  made 
an  order  accordingly. 


Wxlles  now  moved  to  rescind  the  order  of  Martin^  B. 
-—The  defendants,  who  have  committed  a  wrong,  ought 
not  to  be  allowed  to  interrogate  the  plaintiff  for  the  pur- 
pose of  ascertaining  how  little  money  they  may  safely 
pay  into  Court.  Substantially,  this  is  an  application  to 
inspect  the  plaintiff's  books,  and  if  that  application  had 
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been  made,  on  the  ground  that  the  defendants  were  wrong-        1865. 
doers  it  would  have  been  refused.     {^Channell^  B. — Lord      *^^^^ 
Tenterden  said  that  a  bona  iide  desire  to  meet  a  plaintiff's     _     v. 

GOODLAXE. 

claim  by  payment  of  money  into  Court  shewed  an  honest 
intention  on  the  part  of  a  defendant.  Martin^  B. — The 
defendants  can  only  obtain  the  necessary  .information  by 
interrogating  the  plaintiff,  and  I  cannot  see  how  be  will  be 
prejudiced  by  their  doing  so.  Pigotty  B. — The  defendants 
admit  that  they  are  in  the  wrong,  and  the  only  question  is, 
what  damage  has  the  plaintiff  sustained ;  then  why  should 
he  not  afford  the  defendants  the  information  necessary  to 
enable  them  to  pay  it  ?] 

Pollock,  C.  6. — There  seems  to  me  no  reason  why 
these  interrogatories  should  not  be  administered. 

Martin,  B. — It  is  quite  reasonable  that  the  defendants 
should  have  leave  to  administer  these  interrogatories. 

Channell,  B.,  and  Pioott,  B.,  concurred. 

Rule  refused. 


Stone  o.  Strange.  Jan.  31. 

Jtl^  T.  COLE  bad  obtained  a  rale  calling  on  the  plain-  In  an  action 

tiff  to  shew  cause  why  the  defendant  should  not  be  at  promiM  of 

liberty  to  inspect  and  take  copies  of  the  letters  written  by  OwS^Sl 

him  to  the  plaintiff,  or  why  the  plaintiff  should  not  answer,  Se^drfSdlnt 

on  aflSdavit  to  be  filed  at  the  Rule  OflSce,  stating  what  ^tj^2to^t& 

documents  she    had    in    her  possession   relatinsr  to  the  plamtiffwiit- 

^  ten  between 

aeoertained 
periods,  upon  affidavit  that  the  letters  relate  to  the  matters  in  question  in  the  caose,  and  an 
in  the  plaintifTs  custody,  and  that  the  defendant  is  advised  and  betieres  that  be  has  ft  good 
defence  on  the  merits,  and  that  the  prodoction  of  the  letters  is  matiTiaJ  and  ncfoaaiijr  to 
support  his  ease. 

TOL.  in. — H.  &  C.  H  II  Kxca. 
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1865.       matters  in  dispute,  or  what  she  knew  as  to  the  custody 

^"IT"'^^      such  documents  were  in,  and  whether  she  objected  to  their 
Stoke  ^  '  •' 

V.  production,  and  if  so  on  what  grounds. 

Steak  QE. 

The  declaration  was  for  the  breach   of  a  promise  to 

marry  the  plaintiiF  within  a  reasonable  time. 

The  defendant's  application  was  supported  by  bis  own 
affidavit,  and  by  that  of  his  attorney.  The  defendant  deposed 
that  the  action  was  brought  for  the  breach  of  an  alleged  pro- 
mbe  of  marriage:  that  between  October,  1862,  and  July, 
1864,  he  had  written  several  letters  to  the  plaintiff  of  which 
be  had  no  copies :  that  he  was  advised  and  believed  that  it 
was  material  and  necessary  for  him,  in  order  to  support  his 
case  at  the  trial  and  to  prepare  for  trial,  to  have  such  letters 
produced  and  copies  thereof  furnished  to  him ;  and  that 
be  should  derive  material  advantage  and  support  from  their 
production  :  that  he  believed  the  said  letters  to  be  in  the 
possession  or  power  of  the  plaintiff:  and  was  advised  and 
believed  that  he  had  a  good  defence  on  the  merits.  The 
defendant's  attorney  deposed  that  he  believed  the  defend- 
ant had  good  cause  to  defend  the  action  and  a  good 
defence :  that  he  bad  been  informed  and  believed  that  the 
plaintiff  had,  in  the  possession  or  power  of  herself,  her 
attorney,  or  agent,  certain  letters  written  by  the  defendant 
to  the  plaintiff  between  December,  1862,  and  July,  1864, 
inclusive,  relating  to  the  matters  in  question  in  this  cause  : 
and  that  he  believed  it  to  be  material  and  necessary  for  the 
defendant  to  have  liberty  to  inspect  and  have  copies  of 
such  letters  before  pleading,  and  unless  the  defendant  were 
allowed  such  inspection  and  copies  his  defence  would  in 
his  (the  deponent's)  belief  be  prejudiced. 

Prideaux  now  shewed  cause. — The  application  is  framed 
in  the  alternative ;  for  inspection  of  the  defendant's  letters, 
or  for  discovery.     Inspection  is  sought,  as  it  is  presumed, 


\ 


under  tbe  14  &  15  Vku  c  99*  s.  6 ;  deicovcxT,  under  the 
17  k  IS  Vict,  c  125,  &  5a  The  dcfeDdani  is  not  cnmk^d 
to  SDcoeed  in  eiiher  branch  of  his  mpplicaiion.  The  iiifi* 
dftiits  are  loo  vague.  Thej  do  not  suggest  that  tbe  de* 
fendant's  letteis  will  assist  him  to  establish  anv  defence 
to  the  action.  The  principle  is  well  settled  that 
neither  inspection  nor  discovery  will  be  granted  to  enable 
the  applicant  to  find  flavs  in  his  opponent's  case,  but  only 
to  supfKUt  his  own.  In  Wigrani  on  DiscoveiT,  Snd  ed«» 
p.  261,  the  principle  acted  upon  in  Courts  of  equity  is 
thus  stated: — ^The  right  of  a  plaintifF  in  equity  to  the 
benefit  of  the  defendant's  oath  is  limited  to  a  discoveiy  of 
such  material  facts  as  relate  to  the  plaintiflTs  case^  and 
does  not  extend  to  a  discovery  of  the  manner  in  which 
the  defendant*s  case  is  to  be  established***  Here  the  de* 
fendant  is  obviously  seeking  to  fish  out  whether  or  not  bis 
letters  contain  any  promise  of  marriage.  It  is  true,  indcedi 
that  if  the  affidavits  shewed  the  action  to  be  founded  on 
the  letters,"^  the  defendant  might  be  entitled  to  ins{HK;tion 
at  common  law.  That,  however,  is  not  suggested  by  tho 
affidavits.  In  Sneider  v.  Manffino  (a)  the  language  of  the 
affidavits  was  substantially  the  same  as  herci  but  the  Court 
considered  it  too  vague,  and  refused  to  grant  the  inspection 
there  sought  for.  [PoUock^  C.  B. — The  application  there 
made  was  not  for  inspection  of  the  applicant's  own  letters.] 
In  Shadwell  v.  Shadwell  {b)  the  application  was  to  inspect 
the  applicant's  own  letters,  but  the  Court  of  Common  Pleas 
refused  to  accede  to  it.  [Pigott^  B. — Ilere^  if  tho  letters 
form  the  evidence  of  the  contract  relied  on,  you  admit  the 
defendant  would  be  entitled  to  see  them.  If,  on  the  other 
hand,  the  letters  negative  the  existence  of  such  a  contract^ 
then  they  support  the  defendant's  case.]     The  defendant's 

(a)  7  Exch.  229.  {h)  0  C.  B.,  N.  8. 679. 

N  N  2 
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letters  may  contain  a  promise  of  marriage,  and  yet  the 
plaintiff  may  not  intend  to  rely  on  it. 

H.  T.  Cole  appeared  to  support  the  rule,  and  cited  Price 
T.  Harrison  (a),  but  was  not  called  upon  to  argue. 


The  Court  (5)  intimating  that,  if  the  defendant's  counsel 

were  content,  he  might  take  the  rule  absolute  in  the  first 

alternative. 

Rule  accordingly. 

(a)  8  C.  B.  N.  S.  617. 

(6)  PoUock,  C.B.,  ChanneU,  B.,  and  Pigott,  B. 


t/sii*  iv. 


Interrog^' 
tories  in  an 
action  of  libel, 
pointing  to 
the  publica- 
tion of  the 
alleeed  libel 
by  3ie  defend- 
ant in  a  news- 
paper as  to 
which  no  de- 
claration had 
been  regis- 
tered in  pur- 
suance of  the 
6  &  7  Wm. 
4,0.76, 
88.  6,  7|  at  the 
Stamp  OfRce, 
disallowed — 
as  tending  to 
shew  that  the 
party  inter- 
rogated had 
committed  a 
criminal 
offence. 


Baker  v.  Lane. 

JlLOLL  had  obtained  a  rule  to  shew  cause  ^hy  the  plain* 
tiff  should  not  be  at  liberty  to  deliver  to  the  defendant 
interrogatories  in  writing  pursuant  to  the  Common  Law 
Procedure  Act,  1854,  and  why  the  defendant  should  not 
within  ten  days  answer  the  same  in  writing  by  affidavit,  to 
be  filed  at  the  Rule  Office. 

The  declaration  was  for  a  libel  on  the  plaintiff's  conduct 
as  the  editor  of  a  newspaper,  and  in  other  respects;  such 
libel  being  alleged  to  have  been  published  in  the  form  of 
a  letter  (which  the  declaration  set  out)  in  another  news- 
paper, called  **  The  Universe." 

Plea:  Not  guilty. — Issue  thereon. 

The  interrogatories  which  it  was  proposed  to  administer 
were  as  follows: — 

1.  Did  you,  on  the  14th  of  November,  1863,  or  at  any 
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Other  and  what  time,  carry  on  bj  jourself  or  jour  agents 
any  and  what  trade  or  business  at  No.  43,  Lambs  Conduit 
Street,  London? 

2.  Have  you  ever  in  any  capacity,  whether  as  editor, 
proprietor,  publisher,  or  printer,  or  how  otherwise,  been 
concerned  in  the  publication  of  a  newspaper  or  newspapers, 
and  if  yea,  state  the  name  or  title  of  such  newspaper  or 
newspapers^  and  the  period  during  which  you  were  so  con- 
cerned with  the  same  ? 

3.  Have  you  ever  in  any  way  been  engaged  in  or  con- 
nected with  the  ownership,  editing,  writing,  printing,  pub- 
lishing or  sale  of  a  newspaper  called  **  The  Universe,  or 
Catholic  Standard,"  and  if  yea,  in  what  capacity  or  capa- 
cities, and  state  during  what  period  of  time  you  were  so 
engaged  in  or  connected  with  the  same  ? 

4.  Were  you  the  proprietor,  printer,  or  publisher  of  the 
said  newspaper  on  Saturday,  November  ]4th,  a.  d.  1863, 
and  did  you  print  or  publish  it  on  that  day? 

5.  Have  you  ever  received  monies  or  made  any  payments 
arising  from  or  on  account  of  or  in  any  way  connected  with 
the  said  newspaper ;  and  if  yea,  state  the  period  during 
which  and  in  what  capacity  you  received  or  made  the  same  ? 

6.  Did  you  ever  authorize  the  affixing  of  the  printed 
name  D.  Lane  or  Denis  Lane  to  the  published  copies  of 
the  said  newspaper?  If  not,  did  you  know  of  its  being 
so  affixed,  and  what  steps,  if  any,  did  you  take  with  respect 
thereto  ? 

7.  Did  you  write,  or  were  you  in  any  way  connected 
with  the  composition,  printing,  or  publication  of  a  letter 
containing  the  libel  complained  of  in  the  declaration  in  the 
said  cause,  and  signed  *^  A  Stock tonian,**  which  appeared  in 
the  number  of  the  said  newspaper  published  on  November 
the  14th,  1863. 

8.  Do  you  know,  and  if  yea,  state  who  was  the  proprietor 


546  EXCHEQUER  REPORTS. 

1866.  ^^  ^ho  were  the  proprietors,  and  who  were  the  publisher  or 
publishers  of  the  said  newspaper  called  "  The  Universe," 
on  the  13th,  14th  and  15th  days  of  November,  1863, 
respectively  ? 

In  support  of  the  application  the  plaintiff  and  his  attorney 
deposed  that  the  action  was  for  a  libel  contained  in  a  news- 
paper called  "The  Universe,"  printed  and  published  by 
the  defendant,  and  dated  the  14th  of  November,  1863 ;  and 
that  in  their  belief  the  plaintiff  would  derive  material  benefit 
in  the  transaction  from  the  discovery  sought  by  the  inter- 
rogatories, and  had  a  good  cause  of  action  on  the  merits. 
The  plaintiff's  attorney  further  deposed  that  he  had  searched 
at  the  proper  office  in  Somerset  House,  where  newspapers 
are  iiled>  and  that  although  there  were  several  numbers  of 
the  said  newspapers  filed  there,  bearing  dates  prior  and 
subsequent  to  the  14th  of  November,  1863,  and  all  signed 
"  D.  I^ane,"  yet  he  had  been  unable  to  find  any  copy  of  the 
newspaper  dated  the  14th  of  November,  1863,  and  that 
be  was  informed  by  a  clerk  in  the  said  office,  having  the 
care  and  custody  of  newspapers  filed  there,  that  notwith- 
standing he  had  made  numerous  applications  to  the  defendant 
at  the  publishing  office  in  the  Strand  for  such  copy,  and 
that  promises  had  been  from  time  to  time  made  to  the  said 
clerk  that  a  copy  of  the  said  newspaper  dated  the  14th 
November,  1863,  should  be  filed,  no  such  copy  had  ever 
yet  been  delivered  at  Somerset  House :  that  he  had  also 
searched  at  Somerset  House  at  the  Registry  of  Declarations 
of  Ownership  of  Newspapers,  and  found  that  no  declaration 
of  ownership  of  the  said  Universe  Newspaper  had  been  regis- 
tered  there. 

Bullen  shewed  cause  (a). — The  objection  to  these  inter- 

(a)  Nov.  8,  1864.  Coram  Pollock,  C.  B.,  BramweU,  B.,  ChanruU,  B., 
»nd  Pigott,  B. 
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law  have  no  power  to  allow  interrogatories  in  cases  where  a 
Court  of  equity  would  not  compel  discovery  by  bill.  Nor, 
if  the  power  exbted^  would  it  be  desirable  to  deviate  from 
the  practice  established  in  those  Courts  from  which  the 
system  of  administering  interrogatories  has  been  intro- 
duced. In  equity  a  defendant  may  demur  to  so  much 
of  a  bill  as  requires  an  answer  which  may  subject  him  to 
penal  consequences.  In  Courts  of  common  law  the 
practice  hitherto  has  not  been  uniform.  A  difference  of 
opinion  appears  to  exist  among  the  Judges  on  the  question 
whether  the  Court  should  interpose  to  prevent  interro- 
gatories framed  so  as  to  elicit  criminative  answers  from 
being  administered  at  all,  or  should  cast  on  the  defendant 
the  burden  of  objecting  to  them  on  oath.  On  this  point 
Tupling  v.  Ward  (a),  in  this  Court,  where  interrogatories 
were  disallowed  in  an  action  of  libel,  seems  to  some 
extent  at  variance  with  Bartlett  v.  Lewis  {b),  in  the  (yourt 
of  Common  Pleas.  But  in  Bartlett  v.  Lewix  (ft),  JErk, 
C.  J.,  in  his  judgment  expressly  relied  on  this  distinction-— 
that  none  of  the  interrogatories  there  administered  directly 
charged  the  defendant  with  an  indictable  offence.  The 
present  case  in  its  circumstances  closely  resembles  Thiplinff 
V.  Ward  (a),  and  the  interrogatories  sought  to  be  adminis- 
tered directly  charge  the  defendant  with  an  indictable 
offence.  ^BramtDeU,  6. — Can  we  say  that  the  answers  to 
these  interrogatories  would  tend  to  criminate  the  defendant? 
Are  we  to  assume,  for  instance,  that  he  would  have  no  jus- 
tification to  an  indictment  for  libel  ?  His  defence  to  such 
an  indictment  might  be  that  the  matter  was  true,  and  that 
its  publication  was  for  the  public  benefit.]  In  the  present 
action  there  is  no  justification  pleaded.  But  at  all  events, 
under  the  6  &  7  Wm.  4,  c.  76,  ss.  6  and  7,  the  defendant 
would  be  liable  to  be  proceeded  against  for  penalties,  if 
(a)  6  H.  &  N.  749.  (b)  12  C.  B.  N.  S.  249. 


^ 
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not  to  an  indictment  The  6th  section  of  that  Act  pro-  18G5. 
hibits  the  printing  or  publishing  of  any  newspaper  until  the 
deckration  thereby  required  to  be  delivered  at  the  Stamp 
Office  has  been  so  delivered.  Here  the  affidavit  of  the 
plaintiff  shews  that  no  declaration  has  been  delivered. 
The  7th  section  imposes  a  penalty  of  50/.  for  any  violation 
of  the  above  prohibition.  Reliance  may  be  placed  on  an 
obiter  dictum  oiAlderson^  6.^  in  OsbamY.  The  London  Docks 
Company {a)j  that  the  same  rules  are  applicable  to  inter- 
rogatories as  to  the  examination  of  a  witness  at  Nisi  Prius. 
But  in  Whateley  v.  Crowter  (i).  Lord  Campbell  expressly 
disapproves  that  dictum.  At  Nisi  Prius  it  is  undoubtedly 
true  that  a  witness  cannot  refuse  to  be  sworn  on  the  ground 
that  his  answers  will  tend  to  criminate  him ;  for  by  the 
practice  of  Nisi  Prius  till  the  witness  is  sworn  no  question 
can  be  put  to  him^  and  it  cannot  be  presumed  before  he  is 
sworn  that  all  the  questions  to  be  put  will  be  inadmissible. 
But  where  interrogatories  are  to  be  administered^  the 
party  to  be  interrogated  is  not  put  on  oath  till  with  the 
sanction  of  a  Judge  the  whole  of  the  questions  have  been 
ascertained.  In  Stern  v.  Sevastopulo^c),  the  Court  of 
Common  Pleas  refused  to  allow  interrogatories  in  an 
action  of  slander;  and  Erie,  C.  J.,  in  delivering  judg- 
ment said  that,  before  he  would  consent  to  allow  inter- 
rogatories in  an  action  of  slander,  he  must  be  satisfied 
that  there  were  very  peculiar  circumstances  of  griev- 
ance and  oppression  to  justify  so  novel  a  proceeding. 
Here  no  such  circumstances  exist.  There  is  nothing  to 
shew  that  the  plaintiff  cannot  obtain  the  required  infor- 
mation by  the  ordinary  means  of  subpoena.  M'Mahon 
\,  Ellis  (d)   is  a  distinct   authority   that  where  from  the 

(a)  10  Exch.  698.  (d)  10  Irish  Com.  Law  Rep., 

(b)  5E.  &  B.  709.  C.B.,  120. 
(c;  14C.  13,  N.S.  737,742. 
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1865.  interrogatories  themselves  it  appears  that  the  answers,  if 
in  the  affirmative,  would  tend  to  criminate  the  party 
interrogated  he  may  decline  to  answer  without  pledging 
his  oath  that  they  would  have  that  effect.  Monahan^ 
C.  J.,  there  said : — "  With  respect  to  the  objection  that 
the  plaintiff  should  by  affidavit  have  stated  the  ground  for 
excusing  himself  from  answering  we  are  quite  aware  that 
such  a  rule  properly  exists  where  the  objection  does  not 
appear  from  the  interrogatories  per  se ;  but  we  do  not 
think  that  any  such  rule  should  or  does  exist  where  the 
interrogatories  are  exhibited  in  support  of  a  pleading  the 
object  of  which  is  to  shew  that  a  misdemeanor  has  been 
committed."  And  the  Court  accordingly  refused  to  compel 
the  party  interrogated  to  state  on  oath  that  he  was  relying 
on  that  ground  of  objection.  Simpson  v.  Carter  is  no 
authority  for  allowing  these  interrogatories,  since,  from 
the  note  in  6  Hurlstone  and  Norman,  p.  751,  it  appears 
that  the  plaintiff  there  consented  to  answer  the  proposed 
interrogatories. 

Holly  in  support  of  the  rule. — The  interrogatories  which 
it  is  proposed  to  administer  disclose  nothing  on  their  face 
which  directly  tends  to  shew  that  the  defendant's  answers 
will  criminate  him.  The  rule  in  such  cases  is  that  the 
defendant,  if  he  object,  must  object  to  the  particular  ques- 
tion, and  pledge  his  oath  that,  if  he  answer,  his  answer  will 
have  that  tendency.  First,  as  to  the  6  &  7  Wm.  4,  c.  76. 
It  has  not  been  contended  that  under  that  statute  the  in- 
terrogatories per  se  point  to  any  criminal  offence,  but  only 
when  read  in  connection  with  the  affidavit  of  the  plaintifTs 
attorney  that  no  declaration  has  been  delivered  at  the 
Stamp  Office.  A  specific  penalty  being  provided  by  the 
7th  section,  the  offence  at  which  that  section  strikes  is  at 
all  events  not  the  subject  of  indictment.     Next,  as  to  the 
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more  general  question  of  libel  That  the  Court  has  the  1865. 
power  to  allow  interrogatories,  although  there  appears  a 
possibility  that  the  answers  may  tend  to  criminate  the  party 
interrogated,  is  established  by  a  series  of  decisions.  Osbom 
▼.  771^  London  Docks  Company  (a)  decided  that  the  juris* 
diction  conferred  by  the  51st  section  of  the  17  &  18  Vict, 
c.  125  is  not  limited  to  the  cases  in  which  a  bill  of  discovery 
would  lie,  but  that  the  party  interrogated  is  in  the  same 
position  as  a  witness  at  Nisi  Prius.  At  Nisi  Prius  a  witness 
cannot  refuse  to  be  sworn  on  the  ground  that  his  answers 
will  tbnd  to  criminate  him :  Boyle  ▼.  Wiseman  {b).  In 
Chester  v.  Worthy  (c)  the  Court  of  Common  Pleas  re- 
cognised and  acted  on  the  authority  of  Osbom  v.  The 
London  Docks  Company  (a),  holding  that  the  objection 
must  come  from  the  party  interrogated  after  he  has  been 
sworn,  and  that  to  each  particular  question  he  must  state  the 
grounds  of  his  objection.  Bartlett  v.  Lewis  (</)  is  a  strong 
authority  to  the  same  effect,  since  the  Court,  while  allowing 
the  interrogatories,  expressly  admitted  that  they  bore  upon 
matter  which  might  render  the  defendant  liable  to  be  pro- 
ceeded against  criminally.  And  Tupling  v.  Ward  {e)  was 
there  distinguished  as  a  decision  based  entirely  on  the  pecu- 
liar circumstances  of  the  case.  [Cftanne//,  B. — During  a 
portion  of  the  argument  in  Tupling  v.  Ward  {e)  I  was 
present.  The  Court  in  that  case  had  no  intention  of  over- 
ruling the  'decision  in  Osbom  v.  The  London  Docks  Com" 
pany  (a).  Pollock^  C.  B. — The  question  for  consideration 
is,  whether  the  Court,  in  the  execution  of  the  power  dele- 
gated by  the  Common  Law  Procedure  Act,  1864,  ought  to 
allow  these  interrogatories?  When  death  results  from 
negligence,  the  party  whose  act  it  is  is  in  general  guilty 

(a)  10  Exch.  698.  (d)  12  C.  B.  N.  S.  249. 

(6)  10  Exch.  647.  (e)  6  H.  &  N.  749. 

(c)  17  C.  B.  410,  426. 
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1865.  ^^  manslaughter.  Suppose  in  such  a  case  an  action  were 
brought  under  the  9  &  10  Vict.  c.  93,  would  the  Court 
be  justified  in  allowing  interrogatories  to  be  administered 
for  the  purpose  of  shewing  that  the  mischief  was  caused 
by  the  defendant's  negligence?]  It  would  be  competent 
for  the  Court  to  disallow  the  interrogatories  under  the 
special  circumstances  of  the  case.  But  here  the  question 
is  whether  the  Court  is  prepared  to  hold  that  in  an  action 
of  libel  interrogatories  are  in  no  case  admissible.  Special 
reasons  exist  for  allowing  interrogatories  in  this  case.  The 
provisions  of  the  6  &  7  Wm.  4,  c.  76,  having  been  violated 
by  the  omission  to  make  the  required  declaration,  the 
ordinary  means  of  proving  the  publication,  which  that 
statute  provides,  are  not  available.  Incidentally,  no  doubt, 
these  interrogatories  may  disparage  the  defendant,  but  that 
is  not  their  object  Their  object  is  to  discover  whether  the 
defendant  was  concerned  in  the  publication  of  the  alleged 
libeL  [Piffottf  B. — Their  object  is  to  discover  that  he  was, 
not  that  he  was  not]  The  knowledge  that  he  was  not 
would  unquestionably  be  a  boon  to  the  plaintiff;  for  he 
would  be  relieved  from  the  expense  of  useless  litigation. 
In  Stem  v.  Sevastopulo  (a),  where  interrogatories  were 
disallowed  in  an  action  of  slander,  the  form  of  the  inter- 
rogatories was  in  itself  sufficient  reason  for  not  permitting 
them  to  be  adminbtered.  Peppiatt  v.  Smith  {b)  only  shews 
that  a  party  cannot  interrogate  as  to  matters  which  do  not 
form  part  of  his  own  case,  or  are  merely  the  subject  of 
cross-examination.  JiPMahon  v.  Ellis  (c)  was  decided  on 
the  ground  that  the  objection  distinctly  appeared  on  the 
face  of  the  interrogatories.  That  case,  however,  is  not  in 
accordance  with  the  general  current  of  English  authorities. 

Cur.  adv.  vult, 

(a)  14  C.  B.  N.  S.  737.  (6)  3  H.  &  C.  129. 

(c)  10  Irish  Com.  Law  Rep.,  C.  B.,  120. 


HILARY  TEKM^   28   VICT.  553 

Pollock,  C.  B.,  now  said. — In  the  case  of  Baker  ▼.  Leme^  1865. 
argued  last  Term,  where  the  question  was  whether  certain 
interrogatories  which  the  plaintiff  sought  to  administer  to 
the  defendant  ought  to  be  allowed,  the  objection  being 
made  that  some  of  them  tended  to  shew  that  the  defendant 
had  committed  a  criminal  offence,  we  are  of  opinion  that 
the  interrogatories  ought  not  to  be  allowed. 

Rule  dischai*ged. 


Chandler  v.  Doulton  and  Another.  j-^^  21. 

JJECLARATION  for  an  excessive  distress. — Plea :  Not  in  an  action 

•!  for  an  exce«- 

gUUiy.  g£yg  diatress 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  ^e^^^ 
after  last  Michaelmas  Term,  it  appeared  that  the  plaintiff,  ^^^^  ^*^ 
a  miller,  was  tenant  to  the  defendants  of  a  steam-mill  and  dama«e«,  al- 

thouffh  he  has 

premises  in  Broad  Street,  Lambeth.     The  plaintiff^  being  failed  to  proTo 

.  ,  any  actual 

in  arrear  for  six  quarters  rent,  amounting  to  121/.  15«.  6i£,  damage. 
on  the  13th  June,  1863,  the  defendants  distrained  the 
plaintiff's  com  and  flour  in  the  mill  of  the  value  of  200/. 
for  the  arrears  of  rent  The  broker  remained  in  possession 
until  the  20th  of  June,  when  the  plaintiff  paid  the  amount 
of  the  rent  and  costs,  and  resumed  possession  of  his  com 
and  flour.  The  plaintiff  was  not  prevented  from  carrying 
on  his  business  as  before,  except  so  &r  as  the  circumstance 
of  the  broker  being  on  the  premises  was  an  impediment ; 
and  there  was  no  evidence  that  he  had  sustained  any 
actual  damage. 

llie  learned  Judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  sustained  any  real  damage,  telling  them  that  if 
they  were  of  opinion  that  he  had  not,  they  should  find  a  ver- 
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1865.        ^^^^  ^o^  t^^  defendants.     The  jury  foubd  that  the  plaintiff 
y^^'^^^^      had  sustained  no  real  damage ;  whereupon  the  learned  Judge 

v/B  AN  DLX& 

V,  directed  a  verdict  for  the  defendants,  reserving  leave  to  the 

DOOLTON.  . 

plaintiff  to  move  to  enter  a  verdict  for  1/.  (being  the  amount 
agreed  upon  between  the  parties),  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  nominal 
damages. 

Lazton,  in  the  present  Term  (Jan.  13),  obtained  a  rule 
nisi  to  enter  the  verdict  accordingly,  on  the  ground  that 
the  plaintiff  was  entitled  to  some  damages,  without  proving 
actual  damage ;  against  which 

Edward  James  and  J.  S.  Hodgson  now  shewed  cause. — 
The  plaintiff,  having  sustained  no  real  damage,  is  not  en- 
titled to  a  verdict  for  nominal  damages.  The  Statute  of 
Marlebridge  (52  Hen.  3,  c.  4,)  enacts  that  '^  distresses  shall 
be  reasonable,  and  not  too  great  And  they  that  take  great 
and  unreasonable  distresses  shall  be  grievously  amerced  for 
the  excess  of  such  distresses.*'  The  words  '<  grievously 
amerced**  import  that  the  tenant  has  sustained  some  damage. 
In  Piggott  v.  BirtUs  (a)  Parke^  B,,  in  delivering  the  judg- 
ment of  the  Court  said :  '<  But  whether  the  duty  to  make 
a  reasonable  distress  be  created  by  the  common  law  or  by 
the  statute,  an  action  will  equally  lie,  if  there  be  a  breach 
of  that  duty^  and  damage  thereby  arise  to  the  person  on 
whose  goods  the  distress  is  made."  .  •  •  '<If  there  be  a 
breach  of  duty  and  damage  thereby^  the  case  falls  within 
the  established  principle,  though  the  quantum  of  compen- 
sation will  of  course  vary  if  the  damage  be  less."  [Pigott, 
B.,  referred  to  Proudlove  v.  Twemlow  (i).]  There  the 
question  arose  under  the  11  Geo.  2,  c.  19,  s.  19,  which 
provides  that  a  party  committing  an  unlawful  act  after  a 
lawful  distress  shall  not  be  deemed  a  trespasser  ab  initio, 
(a)  1  M.  &  W.  441.  (6)  1  C.  &  M.  826. 
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but  the  party  grieved  shall  recover  such  damage  as  be  shall 
have  sustained,  aud  no  more.  [Mirftn,  B. — Boaers  v. 
Parker  (a)  decided  that  the  11   Geo.  2,  c.  19,  s.'a9,  only      _    »• 

....  DOULTOW. 

entitles  a  tenant  to  recover  for  any  irregularity  in  dealing 
with  a  distress  where  actual  damage  is  proved.]  Where  a 
tort  is  committed  the  law  implies  some  damage,  but  where 
a  person  having  a  legal  authority  to  distrain  takes  an 
excessive  distress,  the  foundation  of  an  action  is  damage. 
[Pigott,  B. — In  Bayliss  v.  Fisher  (i),  where  the  defendants 
wrongfully  distrained  the  plaintiffs'  goods,  and  placed  a 
man  in  possession  of  them  for  some  days,  it  was  held  that 
the  owner  might  recover  damages  although  he  had  the 
use  of  the  goods  all  the  time.]  According  to  the  plaintiffs 
contention,  a  right  of  action  would  accrue  in  the  case  of 
an  excessive  distress,  although  the  goods  were  relinquished 
five  minutes  afterwards ;  and  a  Judge  would  be  bound  to 
tell  the  jury  to  find  some  damage,  notwithstanding  they 
were  satisfied  that  none  had  been  sustained.  In  Rogers  v. 
Parker  (c),  Jervis,  C.  J.,  observed  that  the  form  of  the 
rule  in  Proiidlove  v.  Ttoemlow  {d)  compelled  the  Court  to 
decide  as  they  did. — They  also  referred  to  Williams  v. 
Mostgn  {e). 

Laxton  appeared  in  support  of  the  rule,  but  was  not 
called  upon  to  argue. 

Pollock^  C.  B. — I  am  of  opinion  that  the  rule  must 
be  absolute  to  enter  the  verdict  for  the  plaintiff.  In  the 
case  of  Piggott  v.  Birtles  (/)  Parke,  B.,  in  delivering  the 
judgment  of  the  Courts  put  several  instances  in  which  a 
tenant  may  sustain  inconvenience  from  his  landlord  taking 

(a)  18  C.  B.  112.  (d)  1  C.  &  M.  326. 

lb)  7  Bing.  153.  (e)  4  M.  &  W.  145. 

(c)  18  C.  B.  112.  125.  (/)  1  M.  &  W.  441. 
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1865.        too  large  a  distress,  though  in  most  of  them  the  damage 
^^j^[^^     would  be  merely  nominal     Here  the  question  is  whether 
^'  the  continuing  the  distress  for  a  week  was  a  subject  of 

damage  which  ought  to  have  been  submitted  to  the  jury. 
In  my  opinion  the  plaintiff  is  either  entitled  to  a  new  trial 
or  to  have  the  verdict  entered  for  I/.  The  evidence  dis- 
closed facts  resembling  those  in  Piggott  v.  Birtles  (a),  and  the 
verdict  ought  not  to  stand,  there  having  been  an  excessive 
distress  and  the  broker  having  remained  in  possession  of 
the  plaintiff's  goods  for  nearly  a  week.  If,  indeed,  the 
goods  had  been  immediately  relinquished  the  case  might 
have  been  different ;  but,  in  Piggott  v.  Birtles  (a),  Parkey  6., 
points  out  the  true  and  just  sources  of  damage  in  a  case 
like  this,  and  I  think  the  jury  should  have  found  some 
damage.  The  rule  will  therefore  be  absolute  to  enter  the 
verdict,  according  to  the  arrangement  at  the  trial,  for  \L 

Martin,  6. — I  am  of  the  same  opinion.  The  circum- 
stances are  these : — The  defendants  distrained  the  plain- 
tiff's com  and  flour  for  arrears  of  rent.  It  was  obviously 
an  excessive  distress,  for  the  goods  seized  were  worth 
nearly  double  the  amount  of  the  rent  due.  The  broker 
remained  in  possession  for  a  week,  and  withdrew  on  being 
paid  the  rent  and  costs.  The  question  then  is,  whether  I 
ought  to  have  told  the  jury,  **  If  you  think  there  was  an 
excessive  distress,  you  must  find  a  verdict  for  the  plaintiff 
with  some  damages."  I  am  of  opinion  that  would  have  been 
the  proper  direction.  It  seems  to  me  that  the  case  of  Piggott 
V.  Birtles  (a)  is  conclusive  upon  the  matter,  and  that  there 
must  have  been  some  damage  consequent  upon  the  act  of 
the  defendant. 

It  has  been  contended  that  a  landlord  would  not  be 
liable  in  damages,  if  he  distrained  a  much  larger  quantity 

(fl)  1  M.  &  W.  441. 
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of  goods  than  was  necessary  to  satisfy  the  rent  in  arrear^ 

but  within   a  short  time   afterwards,  or  immediately   he 

ascertained  that  the  distress  was  excessive,  offered  to  give  t;. 

.  Douwow. 

up  all  the  goods  except  those  which   would    realize  the 

amount  of  rent  and  costs.     That  is  not  this  transaction.    It 

seems  to  me  that  the  judgment  of  Farke,  B.,  in  PiffottY* 

Birtles,  conclusively  shews  that   the  plaintiff  must  have 

sustained  some  damage.     The  amount  agreed  upon^  IL^  is 

probably  too  much,  but  I  named  that  sum  as  I  did  not  wish 

to  throw  discredit  on  the  plaintiff's  case. 

I  may  add  that,  when  the  rule  was  moved,  my  brother 

Channell  was  of  opinion  that  the  proper  direction  in  an 

action  for  an  excessive  distress  is  to  tell  the  jury  that  they 

must  find  some  damage.    > 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  jury  have 
found  that  the  distress  was  excessive,  and  it  is  impossible  to 
say  that  the  plaintiff  has  not  sustained  some  damage  for  which 
the  defendants  are  responsible.  It  may  be  substantial  or 
merely  nominal,  for  no ,  doubt  the  amount  may  vary  con- 
siderably. If  a  man's  goods  are  seized  and  kept  for  a  week 
how  can  it  be  said  that  he  has  not  suffered  some  incon- 
venience ?  The  case  of  Baylis  v.  Fisher  was  not  so  strong 
as  the  present,  but  there  the  Court  held  that  the  damages 
were  excessive. 

Rule  absolute. 
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1865. 


Jan,  16,  18. 

The  defend- 
ant agreed  to 
\}My  from  th© 
pluntiffa 
quantity  of 
cotton,  **  to 
be  delivered 
at  BeUer's 
option  in 
August  or 
September, 
18o4;  pay- 
ment within 
ten  days  from 
datecH  in- 
Toice."    The 
plaintiff  after- 
wards gave 
notice  to  the 
defendant  that 
tiie  cotton 
was  ready  for 
delivery  on  a 
certain  day  in 
August,  and 
that  the  in- 
voice would 
be  dated  from 
that  day. — 
Hdd,  that  the 
plain  tifi, 
navine  exer- 
cised his 
option,  was 
bound  to 
deliver  the- 
cotton  in 
August;  and 
that  the  non* 
deUvery  in    . 
that  month 
was  a  good 
equitable  de- 
fence to  an 
action  against 
the  defend- 
Mit  for  not 
accepting 
the  cotton. 


Gath  v.  Lees  and  Another. 

Declaration.— That,  by  an  agreement  made  by 
and  between  the  plaintiff  and  the  defendants,  the  plaintiff 
agreed  to  sell  to  the  defendants  and  the  defendants  agreed 
to  buy  from  the  plaintiff  certain  goods,  to  wit,  500  piculs 
China  cotton  at  19  pence  farthing  per  pound,  guaranteed 
fair,  to  be  delivered  at  seller's  option  in  August  or  Sep- 
tember, 1864.  The  said  cotton  to  be  taken  from  the 
warehouse  with  customary  allowance  of  tare  and  draft,  and 
the  invoice  to  be  dated  from  the  date  of  notice  of  the 
cotton  being  ready  for  delivery.  Payment  within  ten  days 
from  date  of  invoice,  or  before  delivery  if  required,  equal 
to  cash  in  ten  days  and  three  months. — Averment,  that  the 
plaintiff  did  all  things,  &c.,  to  entitle  him  to  a  performance 
by  the  defendants  of  the  said  agreement. — Breach,  that  the 
defendants  did  not  nor  would  accept  or  receive  the  said 
cotton,  or  any  part  thereof. 

Plea,  upon  equitable  grounds. — That  after  the  making  of 
the  said  agreement  and  before  any  breach  thereof,  and 
during  the  said  month  of  August  in  the  declaration  men- 
tioned, the  plaintiff  exercised  the  option  given  to  him  by 
the  said  agreement  and  elected  that  the  said  cotton  should 
be  delivered  in  August,  1864,  by  giving  and  sendii^  to 
the  defendants  on  a  certain  day  in  the  said  month  of 
August  a  certain  notice  that  the  said  cotton  was  ready  for 
delivery  to  the  defendants  from  the  warehouse  on  that  day, 
and  that  the  invoice  of  the  same  would  be  dated  from  that 
day,  and  the  defendants  received  and  accepted  the  said 
notice  on  the  said  day,  and  assented  thereto  and  to  the 
delivery  of  the  said  cotton  to  them  in  August,  and  thereby 
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they  became  and  were  entitled  to  have  the  said  cotton        1865. 
delivered  to  them  in  the  said  month  of  August,  and  after- 
wards and   in  the  said   month  of  August   they  made   a 
certain  sub-contract  for  the  sale  and  delivery  of  the  said 
cotton  in  the  said  month  of  August  to  certain  other  per- 
sons.    And   the  defendants  further  say,   that  they   were 
ready  and  willing  to  accept  and  receive  the  said  cotton  on 
the  day  aforesaid,  and  always  continually  during  the  rest  of 
the  said  month  of  August,  and  continually  during  such 
time,  applied  to  the  plaintiff  to  deliver  the  said  cotton  to 
them,  and  the  defendants  further  say,  that  after  the  said 
notice  had  been  sent  and  received  as  aforesaid,  and  before 
the  expiration  of  the  said  month  of  August,  a  reasonable 
time  for  such  delivery  had  elapsed,  and  the  plaintiff  could, 
might  and  ought  to  have  delivered  the  said  cotton  to  the 
defendants  during  the  said  month  of  August,   and   the 
defendants  further  say,  that  they  had  done  everything  on 
their  part  to  be  done,  and  that  all  things  existed  and  times 
elapsed  to  entitle  the  defendants  to  have  the  said  cotton 
delivered  in  the  said  month  of  August  according  to  the 
terms  of  the  said  agreement,  option  and  notice,  and  the 
defendants  say  that  the  plaintiff  did  not  deliver  the  said 
cotton  to  the  defendants  on  the  said  day  or  during  the  said 
month  of  August",  and  always  continually  during  the  said 
month   made  default   in  delivering  the   said   cotton,  and 
wholly  refused  to  deliver  the  same,  and  the  defendants  say, 
that  they  were  thereby  unable  to  fulfil  the  said  sub-contract 
or  deliver  the  said  cotton  to  the  said  persons  during  the 
month   of  August,  and   were   compelled   and  obliged  to 
cancel  the  said  sub-contract,  and  have  become  liable  to  pay 
heavy  damages  for  the  breach  thereof.    And  the  defendants 
further  say,  that  after  the  lapse  of  the  said  month  of  August, 
and   not   before,  the  plaintiff  was  ready   and   willing  to 
deliver,  and  offered  to  deliver,  to  the  defendants  the  said 

o  o  2 
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1805.  cotton  as  in  the  declaration  alleged,  which  cotton  the 
defendants  then,  as  they  well  might  do,  refused  to  accept 
or  receive. 

Demurrer,  and  joinder  thereon. 

MellUh  {Cohen  with  him),  in  support  of  the  demurrer. — 
The  plea  is  not  good  as  a  legal  or  equitable  defence.  It  is 
based  on  a  misconstruction  of  the  agreement,  viz.,  that  the 
seller  has  the  option  of  electing  whether  he  will  deliver  the 
cotton  in  August  or  September,  so  that  when  he  has 
elected  to  deliver  in  the  one  month  he  cannot  deliver  in 
the  other.  But  the  true  construction  of  the  agreement  is, 
that  the  seller  may  deliver  at  any  time  duriug  the  whole 
period  of  the  two  months.  [Pd/focA,  C.  B.— Could  he 
divide  the  time,  and  deliver  part  of  the  cotton  in  August 
and  part  in  September?]  He  could,  for  he  is  to  determine 
at  what  part  of  the  two  months  he  will  deliver  it.  The 
plaintiff  having  the  whole  of  the  two  months  for  the  deli- 
very of  the  cotton,  does  the  circumstance  of  his  having 
given  the  defendant  notice  that  he  was  ready  to  deliver  it 
in  August,  and  having  failed  to  do  so,  absolve  the  de- 
fendant from  his  contract?  [^Martin^  B. — Your  construction 
gives  no  meaning  to  the  words  **  at  seller's  option."]  The 
plea  merely  amounts  to  this :  '^  Tou  have  given  notice  that 
the  cotton  was  ready  for  delivery,  but  you  did  not  deliver 
it  within  a  reasonable  time  afterwards."  l^Pigott^  B. — The 
plaintiff  gave  the  defendant  notice  that  the  invoice  would 
be  dated  from  the  day  on  which  the  cotton  was  ready  for 
delivery,  so  that  the  defendant  was  bound  to  be  ready  with 
the  money  within  ten  days  from  that  time.] 

Lush  {Crompton  with  him),  contr^. — The  seller  reserves 
to  himself  the  right  to  deliver  the  cotton  at  any  time  in 
August  or  September,  but  he  is  to  give  notice  to  the 
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buyer  when  it  is  ready  for  delivery,  and  the  latter  is  to  pay 
for  it  within  ten  days.     When  the  plaintiff  exercised  his       ^^ 
option,   and  gave    notice   that  the  cotton  was  ready  for  *• 

delivery  on  a  certain  day  in  August,  the  contract  became  a 
contract  to  deliver  in  August. 

Cohen,  in  reply. — Upon  these  pleadings  it  must  be  in- 
ferred that  the  plaintiff  revoked  the  notice  that  the  cottpn 
was  ready  for  delivery  in  August.  There  is  no  statement 
in  the  plea  that  the  notice  was  acted  upon  so  as  to  render 
it  irrevocable.  It  is  not  alleged  that  the  defendantSi  relying 
on  the  notice,  made  the  sub-contract  with  the  other  persons. 
A  notice  of  that  kind  can  only  operate  by  way  of  estoppel. 
[Martin,  B. — The  seller  could  not  give  two  notices*  When 
the  notice  was  given  the  buyer  was  bound  to  be  ready  with 
the  money,  which  he  might  have  had  difficulty  in  getting, 
then  is  the  seller  to  say,  **  I  will  not  deliver  the  cotton 
according  to  my  notice,  but  will  put  you  off  until  next 
month.*'] — He  referred  to  Thornton  v.  Simpson  (a). 

Pollock,  C.  B.— We  are  all  of  opinion  that  the  de- 
fendants are  entitled  to  judgment. 

Martin,  B.,  Channell,  B.,  and  Pioott,  B.,  concurred. 

Judgment  for  the  defendants. 

(a)  6  Taunt.  656. 
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Where,  in 
pursuance  of 
the  13  &  14 
Vict  c.  97,  B. 
8,  arnle  nisi  for 
the  payment 
of  asTim  0^ 
mone^  to  the 
Receiver 
Oeneral  of 
Inland  Ee- 
Tenue  as 
legacy  duty 
has,  on  no 
cause  being 
shewn,  been 
made  absolute 
against  the 
person  with- 
nolding  such 
duty,  and 
both  rules 
have  been 
personally 
served,  the 
Court  will 
grant  a  rule 
for  an  attach- 
ment absolute 
in  the  first 
instance. 


Id  the  matter  of  Robert  Evans,  GentlemaD,  and 

In  the  matter  of  the  duty  on  the  residue  of  the  estate 

and  effects  of  Jane  Stansfield,  deceased. 

X  HIS  was  an  application  on  behalf  of  the  Commissioners 
of  Inland  Revenae  for  an  attachment  absolute  in  the  first 
instance  against  Robert  Evans  for  his  contempt  of  this 
Court  in  not  obeying  a  rule  of  the  12th  of  January^  1865, 
ordering  him  to  pay  over  to  the  Receiver  General  of  Inland 
Revenue  the  sum  of  24/.  4«.  \d.,  and  the  costs  of  all  the 
proceedings  herein. 

It  appeared  that  in  Michaelmas  Term^  1864,  a  rule  had 
been  obtained,  pursuant  to  the  13  &  14  Vict  c.  97,  s.  8  (a^ 


(a)  Sect.  8  eaacts  :  "  That,  if 
anj  person  shall  have  received 
or  gotten  into  his  hands,  or  shall 
receive  or  get  into  his  hands  anj 
sum  or  sums  of  money  as  and  for 

the  stamp  duty or  the 

duty  upon  or  in  respect  of  any 
legacy  or  residue,  and  shall  im- 
properly neglect  or  omit  to  ap- 
propriate such  sum  or  sums  of 
money  to  the  due  payment  of 
such  duty,  or  shall  otherwise  by 
or  under  any  other  means  or 
pretence  whatsoever  improperly 
withhold  or  detain  the  same, 
every  such  person  shall  be  ac- 
countable for  the  amount  of  such 
duty,  or  sum  or  sums  of  money, 
and  the  same  shall  be  a  debt 
from  such  person  to  Her  Majesty, 
her  heirs  and  successors,  and  re- 
coverable as  such  accordingly; 
and  it  shall  be  lawful  for  the  Barons 
of  Her  Majesty's  Court  of  Ex- 
chequer in  England,  Scotland  or 
Ireland  respectively,  upon  appli- 
cation to  be  made  for  that  pur- 
pose on  behalf  of  the  Commis- 


sioners of  Inland  Revenue,  upon 
such  affidavit  as  to  such  Court 
may  appear  sufficient,  to  grant  a 
rule  requiring  such  person,  or  his 
executor  or  administrator,  to  shew 
cause  why  he  should  not  deliver 
to  the  said  Commissioners  an 
account  upon  oath  of  all  such 
duties  and  sums  of  money  as 
aforesaid,  and  why  the  same 
should  not  be  forthwith  paid  to 
the  Receiver  General  of  Inland 
Revenue,  or  to  such  person  as 
the  said  Commissioners  shall  ap- 
point or  otherwise  to  receive  the 

same and   it  shall   be 

lawful  for  such  Court  to  make 
absolute  any  such  rule  as  afore- 
said in  every  case  in  which  the 
same  may  appear  to  such  Court 
to  be  proper  and  necessary,  and 
to  enforce  by  attachment  or 
otherwise  the  payment  of  any 
such  duties  or  sums  of  money  as 
on  such  proceedings  shall  appear 
to  such  Court  to  be  due,  together 
with  the  costs  of  all  such  pro- 
ceedings. 
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on  behalf  of  the  Commissioners  of  Inland  Revenue,  calling 

on  Robert  Evans  to  shew  cause,  on  the  11th  of  January, 

1865,  why  he  should  not  forthwith  pay  over  to  the  Receiver        Evaks. 

General  of  Inland  Revenue  the  sum  of  24/.  4^.  Id.,  as  or 

on  account  of  the   duty   on   the  residue  of  the  personal 

estate  of  Jane  Stansfield,  deceased,  then  in  his  hands,  and 

the  costs  of  all  the  proceedings  therein,  &c  Personal  service 

of  this  rule  was  effected  on  the  29th  November,  1864,  and 

(no  cause  having  been  shewn)  the  rule  was,  on  the  12th  of 

January,  I860,  made  absolute  for  peremptory  payment  to 

the  Receiver  General  of  Inland  Revenue  on  or  before  the 

25th  of  January,  1865.     The  rule  absolute  was  personally 

served  on  the  16th  of  January,  1865. 

C  Hutton,  in  support  of  the  motion. — The  rule  may  be 
absolute  for  an  attachment  in  the  first  instance.  A  specific 
sum  having  been  demanded  by  rule  as  prescribed  by  the 
13  &  14  Vict.  c.  97,  s.  8,  and,  no  cause  having  been 
shewn  against  it,  the  delay  and  expense  of  a  second  rule 
nisi  are  unnecessary.  The  proceedings  under  the  16  &  17 
Vict.  c.  51,  ss.  47,  48,  where  the  rule  for  an  attachment  is 
a  rule  nisi,  which  makes  itself  absolute,  are  entirely  different. 
The  present  proceeding  rather  resembles  an  attachment  for 
non-payment  of  costs  on  a  Master's  allocatur,  which  is  abso- 
lute in  the  first  instance.  That  being  the  rule  between 
subject  and  subject,  a  fortiori,  the  same  rule  should  apply 
in  favour  of  the  Crown. 

Per  Curiam  (a). — We  think  you  are  entitled  to  a  rule 
for  an  attachment  absolute  in  the  first  instance. 

Rule  accordingly. 

(a)  PoOock,  C.  B.,  Martin,  B.,  CharmeU,  B.,  and  Pigott,  B. 
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Th«  exemp- 
tion from  toD, 
granted  by 
Sedft4 
Vict  c.  88, 
8.  1,  to  poHoe 
eonttables 
paBsingwith 
horeee,  &a, 
along  any 
**  turnpike 
road  or 
bridge*'  ex- 
tends to  a 
road  and 
bridge  made 
and  erected  by 
a  Company  of 
proprietors 
under  the 
86  Geo.  3, 
c  94. 


LoNOLAND  V.  Andrews. 
LoNGLAjn)  V.  Doling. 

X  HESE  were  cases  stated,  withont  pleadings,  by  consent 
and  order  of  a  Judge  under  the  Common  Law  Procedure 
Act,  1852.  The  only  difference  in  the  cases  was  that  the 
former  related  to  the  bridge,  and  the  latter  to  the  road 
hereinafter  mentioned. 

The  actions  were  for  money  receired  by  the  defendant 
for  the  use  of  the  plaintiff. 

The  plaintiff  is  a  constable  and  superintendent  of  the 
Southampton  Division  in  the  Police  Force  for  the  county 
of  Southampton,  established  under  the  Acts  hereinafter 
mentioned.  The  defendant  is  a  toll  keeper  in  the  service 
of  a  Company  called  *'The  Company  of  Proprietors  of 
Northam  Bridge  and  Roads,**  and  appointed  to  take  toll 
from  persons  passing  along  the  bridge  hereinafter  men- 
tioned. 

In  the  year  1796  certain  persons  (incorporated  by  the 
above  name)  obtained  an  act  of  parliament,  36  Geo.  3, 
c.  94,  (which  is  to  be  considered  as  part  of  this  case)  to 
enable  them  to  build  and  maintain  a  bridge  over  the  river 
Itchen,  at  or  near  Northam,  within  the  liberties  of  the  town 
of  Southampton,  to  the  opposite  shore,  at  or  near  Bitteme 
Farm,  in  the  county  of  Southampton,  and  to  make  and 
maintain  a  certain  road,  with  a  footway  by  the  side  thereof, 
from  the  town  of  Southampton  to  the  end  of  the  said 
bridge  at  or  near  Northam,  and  a  certain  other  road  from 
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the  end  of  the  said  bridge  on  the  opposite  shore  at  or 
near  Bitteme  Farm,  to  a  gate  called  Botley  Turnpike  Gate 
in  the  said  county* 

By  the  2nd  section  of  the  Act  the  Company  of  Pro- 
prietors are  directed  to  build  or  cause  to  be  built  a  good 
and  substantial  bridge  at,  near  or  from  Northam,  within 
the  liberties  of  the  town  and  county  of  the  town  of  South- 
ampton,  oTer  and  across  the  river  Itchen  to  the  opposite 
shore,  at  or  near  Bitteme  Farm,  in  the  parish  of  South 
Stoneham,  in  the  county  of  Southampton,  with  a  proper 
ascent  or  approach  to  the  said  bridge  at  each  end  thereof^ 
and  fit  and  proper  for  the  passage  of  travellers,  cattle  and 
carriages,  with  proper  foot  or  causeways  over  the  said 
bridge ;  and  also  one  or  more  toll  house  or  toll  houses  at 
the  end  or  ends  of,  on  or  near  to  the  said  bridge,  with  bars, 
gates,  and  other  proper  conveniences  for  the  collection  of 
tolls ;  and  that,  after  the  said  bridge  should  be  built  and 
completed,  the  same  should  for  ever  be  and  remain  a  public 
bridge,  and  all  persons,  horses,  cattle  and  carriages  should 
have  free  liberty,  upon  payment  of  the  respective  tolls 
thereinafter  mentioned  and  granted,  to  pass  over  the  same 
without  any  hindrance  or  interruption  of  or  by  any  person 
or  persons  whomsoever. 

By  the  8th  section  it  is  enacted  that  in  case  the  said 
bridge  should  at  any  time  become  impassable  and  unsafe 
for  travellers  or  carriages  the  said  Company  of  Proprietors 
and  their  successors  should,  and  were  thereby  required  to 
cause  the  same  to  be  forthwith  rebuilt  or  repaired,  and 
made  safe  and  commodious  for  the  passage  of  travellers, 
cattle,  and  carriages,  and  in  the  meantime  it  should  be 
lawful  for  the  Company  and  their  successors,  during  all 
such  time  as  the  said  bridge  should  be  impassable  and 
unsafe  as  aforesaid,  to  provide  a  proper  and  convenient 
ferry  for  the  passage   of  travellers,  cattle,  and  carriages 
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over  the  said  river  as  near  to  the  said  bridge  as  conveniently 
might  be,  and  it  should  be  lawful  for  such  person  or  per- 
sons as  the  said  Company  should  appoint  for  that  purpose, 
to  demand,  collect,  and  receive  for  the  passage  of  such 
travellers,  cattle  and  carriages  in  the  said  ferry,  before  they 
respectively  should  be  permitted  to  pass,  the  like  tolls  as 
were  thereby  authorized  to  be  taken  for  passing  over  the 
said  bridge. 

By  the  9th  section  of  the  said  Act  directions  are  given 
for  making  the  said  roads,  t^ith  power  to  erect  and  set  up 
one  or  more  toll  house  or  toll  houses,  toll  gate  or  toll  gates, 
bar  or  bars,  and  other  proper  conveniences  for  taking  the 
tolls  thereby  granted  in,  upon  and  across  the  said  roads  or 
either  of  them,  or  any  part  of  them  or  either  of  them. 

By  the  21st  section,  in  case  any  road  or  roads  then  in 
being  should  be  continued  or  made  part  of  the  said  in- 
tended roads,  the  persons  liable  to  repair  such  roads  at  the 
passing  of  the  Act  are  to  continue  liable  to  such  repairs. 

By  the  46th  section  it  is  enacted,  that  certain  tolls 
therein  mentioned  might  be  demanded  and  taken  at  the 
several  gates,  toll  houses  and  toll  bars,  to  be  erected  under 
and  by  virtue  of  the  said  Act,  by  such  person  or  persons 
as  the  said  Company  of  Proprietors  should  appoint  for  that 
purpose,  before  any  person,  horse  or  other  cattle,  coach, 
waggon  or  other  carriage,  should  be  permitted  to  pass  over 
the  said  bridge,  or  through  such  toll  gates  or  bars,  or  any 
or  either  of  them  :  Provided  always  that  it  should  be  lawful 
to  and  for  all  and  every  person  and  persons,  and  also  to 
and  for  all  and  every  carriage,  horse,  beast  or  other  cattle 
or  things  chargeable  with  any  of  the  tolls  or  duties  thereby 
granted,  to  pass  once  for  the  same  toll  over  the  said  bridge 
and  through  all  and  every  the  turnpikes,  toll  gates  and 
toll  bars  to  be  erectejl  by  virtue  of  that  Act,  without  being 
liable  to  pay  toll  at  each  turnpike,  toll  gate  or  toll  bar. 


HILARY  TACAnON,    28   VIGT. 


£67 


anything  thereinbefore  contained  to  the  contrary  thereof 
notwithstanding. 

By  the  53rd  section  it  is  enacted  that  the  roads  thereby 
directed  to  be  made  should  be  deemed  and  taken  to  be 
turnpike  roads  within  the  intent  and  meaning  of  13  Gea  3, 
c.  84  (the  General  Turnpike  Act  then  in  force),  and  of 
the  several  Acts  made  for  the  purpose  of  explaining,  amend- 
ing or  repealing  the  same,  or  some  part  or  parts  thereof, 
and  that  all  and  every  clause  and  provision  contained  in 
the  13  Geo.  3,  c.  84,  subject  to  the  provisions  of  the  said 
other  Acts  (except  where  the  same  were  otherwise  altered 
by  that  Act),  should  be  in  full  force  with  regard  to  the 
roads  included  in  the  36  Geo.  3/c.  94,  as  fully  and  effec- 
tually  to  all  intents  and  purposes  as  if  the  said  Act  of  the 
said  36  Geo.  3,  c.  94,  had  been  made  and  passed  previous 
to  the  13  Geo.  3,  c.  84. 

By  the  38  Geo.  3,  c.  64  (An  Act  to  alter  and  enlarge 
the  powers  of  the  36  Geo.  3,  c.  94),  so  much  of  the 
36  Geo.  3,  c.  94,  as  related  to  building  the  said  bridge 
with  the  opening  or  water  way  in  the  mid-current  of 
the  said  river,  and  constructing  a  draw-bridge  there, 
was  repealed ;  and  by  sect.  2  it  is  enacted  that,  in  build- 
•  ing  so  much  or  such  part  of  the  said  bridge  as  shall 
extend  across  the  said  main  channel  of  the  said  river,  the 
Company  of  Proprietors  should  construct  one  or  more  arch 
or  arches  therein  of  as  large  and  extensive  dimensiona 
as  the  nature  and  situation  of  the  work  would  reasonably 
admit  of,  for  the  purpose  of  boats,  barges,  or  vessels  pass- 
ing underneath  the  same ;  and  that,  in  building  so  much 
or  such  part  of  the  said  bridge  as  should  extend  across  the 
lesser  or  Roman  Channel,  the  said  Company  of  Proprietors 
should  have  regard  to  the  passing  of  ships  and  vessels  from 
the  sea  to  the  place  called  Wood  Mill  and  back  again,  and 
for  that  purpose  should  take  care,  order  and  provide  that 
an  opening  or  water  way  of  the  width  of  twenty-five  feet 
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at  the  least  from  side  to  side,  be  made  or  left  in  the  mid- 
current  of  the  said  lesser  or  Roman  Channel  of  the  said 
river,  so  that  a  proper  and  convenient  drawbridge  might, 
if  the  same  should  be  found  requisite,  as  thereinafter  men- 
tioned, be  constructed  and  laid  over  the  said  opening  or 
water  way  of  the  same  extent  with  or  greater  than  the 
opening  or  water  way. 

And  by  the  3  &  4  Vict  c.  88  (also  to  be  considered  as 
part  of  this  case),  after  reciting  the  2  &  3  Vict  c.  93,  it 
was  enacted,  by  sect  1,  that  no  toll  should  be  demanded 
or  taken  on  any  turnpike  road  or  bridge  for  any  horse  or 
police  van,  carriage,  or  cart  passing  along  such  road  or 
bridge  in  the  service  of  the  police  established  under  the 
provisions  of  the  2  &  3  Vict  c.  93,  provided  that  the  con- 
stable in  charge  of  such  horse,  van,  carriage  or  cart,  if  not 
the  chief  constable,  should  produce  an  order  in  writing 
under  the  hand  of  the  chief  constable,  or  should  have  his 
dress  according  to  the  regulations  of  the  Police  Force  at 
the  time  of  claiming  the  exemption. 

After  the  passing  of  the  Act  36  Geo.  3,  c.  94,  the  said 
Company  of  Proprietors  built  the  bridge  and  made  the 
roads  authorized  to  be  made,  and  also  erected  a  toll  house 
with  a  gate  for  the  collection  of  tolls  at  the  Southampton 
end  of  the  said  bridge,  and  a  toll  house  and  bar  at  the 
other  extremity  of  the  said  road ;  and  the  defendant,  at.  the 
time  hereinbefore  mentioned,  had  been  appointed  by  the 
said  Company  of  Proprietors,  and  was  then,  the  toll  keeper 
at  the  said  bridge  gate;  and  on  the  1st  of  January,  1863, 
the  plaiutiff,  so  being  such  constable  in  the  service  of  the 
police  established  in  the  said  county  of  Southampton,  and 
being  in  charge  of  a  horse  and  police  cart,  and  in  the 
service  of  the  said  police,  and  having  his  dress  according 
to  the  regulations  of  the  Police  Force  at  the' time  of  the 
claiming  the  exemption  hereinafter  mentioned,  and  re- 
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quiring  to  pass  along  the  said  bridge,  claimed  from  the 
defendant  the  right  and  benefit  to  pass  along  the  said 
bridge,  and  through  the  said  gate  with  the  said  horse  and 
police  cart,  without  payment  of  any  toll  in  respect  thereof; 
nevertheless  the  defendant,  so  being  such  toll  keeper  as 
aforesaid  at  the  said  gate,  refused  to  allow  the  plaintiff,  so 
being  such  constable  as  aforesaid,  and  so  having  his  dress 
as  aforesaid,  to  pass  along  the  said  bridge  and  through  the 
said  gate  with  the  said  horse  and  police  cart,  in  the  service 
of  the  said  police  as  aforesaid,  without  paying  the  sum  of 
7  id.  for  toll,  and  the  defendant  demanded  and  took  on  the 
said  bridge  from  the  said  plaintiff  the  sum  of  T^d,  as  and 
for  toll  for  the  said  horse  and  police  cart  so  passing  along 
the  said  bridge  in  the  service  of  the  said  police  as  aforesaid ; 
and  the  plaintiff,  protesting  that  he  ought  not  to  be  required 
to  pay  the  said  toll,  nevertheless,  in  order  to  pass  along  the 
said  bridge  and  through  the  said  gate  with  the  said  horse 
and  police  cart,  was  then  compelled  to  pay,  and  did  payi 
to  the  defendant  the  said  sum  of  7^d.  as  and  for  toll  for  the 
said  horse  and  police  cart  passing  along  the  said  bridge  in 
the  service  of  the  said  police  as  aforesaid,  which  sum  is  now 
sought  to  be  recovered  back  by  the  plaintiff  from  the 
defendant  in  this  action. 

It  is  admitted  by  the  plaintiff  that  the  amount  of  toll 
claimed  and  paid  is  the  proper  and  legal  toll  to  be  paid  in 
respect  of  the  said  horse  and  cart  under  the  36  Geo.  3, 
c.  94,  if  the  plaintiff  is  not  entitled  to  the  exemption 
claimed. 

The  question  for  the  opinion  of  this  Court  is  :— 
Whether  the  plaintiff,  so  being  such  constable  as  afore- 
said, having  his  dress  and  being  in  charge  of  the  said  horse 
and  police  cart  in  the  service  of  the  police  as  aforesaid, 
was  exempt  from  paying  the  said  toll  on  passing  along  the 
said  bridge. 
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If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
jadgment  shall  be  entered  up  for  the  plaintiff  for  the  sum 
of  40«.  and  costs  of  suit 

If  the  Court  shall  be  of  opinion  in  the  negative,  then 
judgment  of  non  pros.,  with  costs,  shall  be  entered  up  for 
the  defendant. 


Coleridge  (Poulden  with  him),  argued  for  the  plaintiff(a). 
—The  plaintiff  was  exempt  from  the  payment  of  toll  in 
passing  over  the   bridge  and  road   in  question.     By  the 
36  Geo,  3,  c.  94,  s.  1,  certain  persons  were  incorporated  by 
the  name  of  "  The  Company  of  Proprietors  of  Northam 
Bridge  and  Roads."     By  sect  2  they  are  required  to  build 
the  bridge  and  also  toll  houses ;  and  it  is  declared  that  the 
bridge  shall  for  ever  be  a  public  bridge,  and  all  persons, 
horses,  cattle,  and  carriages  shall  have  free  liberty  upon 
payment  of  toll  to  pass  over  the  same.     By  sect.  7  the 
bridge  is  exempt  from  rates  and  taxes.     By  sect  8,  in  case 
the  bridge  shall  become  impassable  or  unsafe  the  Com- 
pany of  Proprietors  are  required  to  repair  it,  and  they  are 
authorized,  in  the  meantime,  to  provide  a  ferry  and  demand 
the  same  tolls  as  for  passing  over  the  bridge.     The  9th 
section  enables  the  Company  of  Proprietors  to  make  roads 
and  erect  toll  houses  upon  them.     By  the  2 1st  section  all 
persons  chargeable  with  the  repair  of  such  roads  are  to 
remain  liable.     The  46th  section  prescribes  the  tolls  to  be 
taken ;  and  provides  that  only  one  toll  shall  be  payable  for 
passing  over  the  bridge  and  through  the  turnpike  gates. 
Bv  sect  53  the  roads  directed  to  be  made  shall  be  deemed 
turnpike  roads  within  the  general  turnpike  Act,  13  Geo.  3, 
c.  84.     The  38  Geo.  3,  c.  64,  s.  1,  repeals  so  much  of  the 
36  Geo.  3,  c.  94,  as  relates  to  building  a  drawbridge  over 

(a)  In  last  Michaelmas  Term      BramweU^  B.,  ChamuU^  B.,  and 
(Nov.  7).  Before  PoOock,  C.  B.,      Pigott,  B. 
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the  mid-current  of  the  river ;  and  by  sect.  2  the  drawbridge        1865. 
is  to  be  constructed  over  the  lesser  channel.     The  3  &  4     ^'^^^'^^ 

JjOMQLAXD 

Vict  c  88,  8.  1,  enacts,  **  that  no  toll  shall  be  demanded  v- 

or  taken  on  any  turnpike  road  or  bridge  for  any  horse,  or     lohglano 
police  van,  carriage,  or  cart,  passing  along  such  road  or       dqumo. 
bridge  in  the  service  of  the  police,"  provided  the  constable 
in  charge  of  such  horse,  &c.,  should  have  his  dress  according 
to  the  regulations  of  the  police  force.     This  matter  is  res 
judicata;  for,  in  the  case  of  The  Company  of  Proprietors  of 
Northam  Bridge  and  Roads  v.    The  London  and  South" 
ampton  Railway  Company  {a)y  this  Court  decided  that  a 
road  made  under  the  36  Geo.  3,  c  94,  is  a  turnpike  road. 
Lord  Abinger  there  said,  ^*  Whether  this  is  a  turnpike  road  ^ 
is  not  to  be  determined  merely  by  reference  to  the  13^eo.  3, 
c.  84,  or  any  other  Act  of  parliament.     A  turnpike  road  b 
a  road  across  which  turnpike  gates  are  erected  and  tolls 
taken;  and  such  roads  existed  previous  to  the  passing  of 
the  13  Geo.  3,  c.  84,  and  independently  of  that  statute 
altogether.     A  turnpike  road'  means  a  road  having  toll 
gates  or  bars  on  it,  which  were  originally  called  *  turns,'  and 
were  first  constructed  about  the  middle  of  the  last  century." 
The  principle  of  that  decision  applies  here* 

Lush  (C.  Pollock  with  him),  for  the  defendants. — The 
case  of  The  Company  of  Proprietors  of  Northam  Bridge  and 
Roads  V.  The  London  and  Southampton  Railway  Company 
only  decided  that  the  road  in  question  was  a  turnpike  road 
within  the  meaning  of  the  Railway  Act,  4  &  5  Wm.  4, 
c  Ixxi. ;  but  it  is  not  a  turnpike  road  in  the  sense  in  which 
that  word  is  used  in  the  3  &  4  Vict.  c.  88,  s.  1.  [ChanneU^ 
B.,  referred  to  Rex  v.  The  Trustees  of  Great  Dover  Street 
Road  (&).]  The  exemption  in  the  3  &  4  Vict.  c.  88,  s.  1, 
from  toll  on  any  **  turnpike  road  or  bridge"  is  confined  to  a 
(o)  6  M.  &  W.  428.  (6)  5  A.  &  E.  6&2. 
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road  or  bridge  within  the  provisions  of  the  general  Turn- 
pike  Acts.  This  is  a  proprietary  road  and  bridge,  made  by 
a  Company  out  of  their  own  funds,  and  they  do  not  receive 
the  tolls  as  trustees  for  the  public.  At  the  time  the  road 
and  bridge  were  made  the  1 3  Geo.  3,  c.  84,  was  in  force, 
and  they  were  subject  to  its  provisions.  That  Act  was 
repealed  by  the  3  Geo.  4,  c.  126,  the  4th  section  of  which 
declares  that  it  shall  extend  to  all  turnpike  Acts  then  in 
force,  and  which  shall  be  thereafter  passed.  That  Act 
was  amended  by  the  4  Geo.  4,  c.  95,  the  90th  section 
of  which,  after  reciting  that  doubts  have  arisen  as  to 
the  roads    to  which  the  provisions  of   the    3   Geo.  4, 

.  c.  126,  extend,  enacts,  that  nothing  in  the  3  Geo.  4, 
c.  126,  or  this  Act,  contained  shall  '^  extend,  or  be  con- 
strued to  extend  to  any  road  or  roads  not  under  the  care  and 
management  of  trustees  or  commissioners,  or  to  any  road  or 
roads  wBich  shall  be  made,  maintained  or  supported  under 
the  provisions  of  any  act  or  acts  of  parliament  passed  for 
an  unlimited  period,  notwithstanding  tolls  may  be  collected 
on  such  roads.*'  Therefore  none  of  the  exemptions  from 
tolls  contained  in  the  3  Geo.  4,  c.  126,  s.  33,  extend  to  this 
road  and  bridge.  Amongst  those  exceptions,  are  *' horses, 
carts,  or  waggons  employed  only  in  carrying  or  conveying 
any  prisoner  sent  by  any  legal  warrant,  or  returning  empty 
after  having  been  so  employed.'*  But  under  that  enact- 
ment, horses,  &c.  employed  in  fetching  a  prisoner  were  not 
exempt  from  toll.  That  omission  was  supplied  by  the 
3  &  4  Vict  c.  88,  s.  1,  which  does  not  extend  the  area,  but 
only  supplements  the  list  of  exemptions  created  by  the 
3  Geo.  4,  c.  126,  s.  33.  [^Coleridge  referred  to  the  19th 
section  of  the  9  Geo.  4,  c  77.] 

But,  assuming  that  this  view  is  not  correct  as  regards  the 
road,  there  is  a  difference  between  the  road  and  the  bridge, 

.  and  distinct  tolls  are  given  in  respect  of  each.    The  object  of 
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the  36  Geo.  3,  c.  94,  was  to  enable  the  Company  to  build 
the  bridge,  and  the  road  is  only  accessory  to  it :  sects.  2 
and  9.  The  46th  section  provides,  that  persons  may  pass 
once  for  the  same  toll  over  the  bridge,  but  there  is  no  pro- 
vision, like  that  in  the  General  Turnpike  Acts,  enabling 
persons  to  pass  and  repass  during  twenty-four  hours  for  the 
same  toll.  The  63rd  section  says,  that  the  roads  thereby 
directed  to  be  made  shall  be  deemed  and  taken  to  be  turn- 
pike roads  within  the  intent  and  meaning  of  the  13  Geo.  3, 
c.  84,  but  it  makes  no  mention  of  the  bridge.  The  3  &  4 
Vict,  c  88,  s.  1,  uses  the  word  "bridge"  in  connection  with 
the  words  "  turnpike  road,"  that  is,  a  road  subject  to  a  turn- 
pike trust  No  toll  is  payable  by  foot  passengers  passing 
along  such  roads,  so  that  the  words  "  turnpike  bridge"  can 
only  mean  a  bridge  where  tolls  are  taken  for  horses  and 
carriages  only,  and  not  for  foot  passengers.  Again,  by  the 
8th  section  of  the  36  Geo.  3,  c.  94,  whilst  the  bridge  is  being 
rebuilt  or  repaired,  the  Company  are  bound  to  provide  a 
ferry,  but  there  is  no  clause  which  exempts  from  toll  persons 
who  use  the  ferry.  The  19th  section  of  9  Geo.  4,  c.  77f 
has  not  repealed  the  90th  section  of  the  4  Geo.  4,  c.  95. 


1865. 

LOHOLASD 
V. 
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CokridffCy  in  reply. — There  is  no  reason  why  the  words 

"  turnpike  road  or  bridge,"  in  the  3  &  4  Vict.  c.  88,  should 

receive  a  construction  different  from  their  ordinary  meaning, 

viz.,  a  road  or  bridge  which  the  public  have  a  right  to  pass 

over  on  payment  of  toll.    [Pollock,  C.  B. — No  toll  is  payable 

in  passing  over  a  bridge  unless  it  is  a  proprietary  bridge.] 

It  follows  that  a  proprietary  bridge  must  be  within  the 

meaning  of  the  term  turnpike  bridge  in  the  3  &  4  Vict. 

c.  88. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B. — The  question  in  this  case  is,  whether,     LongUmdY. 

*  Andrew, 
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under  the  circumstances  stated,^  and  having  regard  to  the 
sections  of  the  acts  of  parliament  set  out  in  the  case,  the 
plaintiff  was  liable  to  pay  toll  for  passing  over  Northam 
Bridge,  the  bridge  mentioned  in  the  special  case. 

The  toll  was  demanded  under  the  provisions  of  the 
36  Geo.  3,  c.  94,  s.  46,  and  would  be  payable  by  the 
plaintiff,  unless  he  is  exempted  by  the  first  section  of  the 
3  &  4  Vict.  c.  88. 

The  case  seems  to  us  to  turn  on  the  question,  whether 
the  bridge  mentioned  in  the  case  was  a  "  turnpike  bridge  " 
within  the  meaning  of  the  first  section  of  the  Act  last 
referred  to.  If  so,  the  plaintiff,  under  the  circumstances 
stated  in  the  case,  comes  sufficiently  within  the  other  pro- 
visions of  that  section,  and  is  entitled  to  the  exemption 
claimed. 

It  was  argued  on  the  part  of  the  defendant  that  the 
words  ''turnpike  bridge"  apply  only  to  a  turnpike  trust 
bridge,  and  that  Northam  Bridge  is  not  a  trust  bridge; 
that  the  company  of  proprietors  are  owners  of  property  in 
their  own  right,  bound,  indeed,  to  allow  the  public  to  pass 
over  the  bridge  on  payment  of  toll,  when  not  entitled  to 
exemption,  but  that  the  Company  in  nowise  receive  the 
tolls  in  trust  for  the  public.  It  was  further  argued  that  the 
words  referred  to,  viz.,  turnpike  bridge,  apply  only  to  a 
bridge  where  tolls  are  taken  in  respect  of  horses  and  car- 
riages  only.  We  see  no  reason  for  so  limiting  the  con- 
struction to  be  placed  on  the  words  of  that  section. 

It  is  clear,  we  think,  firom  the  7th,  9th  and  46th  sec- 
tions of  the  36  Geo.  3,  that  a  toll  is  authorized  to  be  taken 
at  the  bndge,  and  though  the  53rd  section  of  that  Act  only 
in  terms  applies  to  roads  (for  the  purpose  of  bringing  roads 
within  the  operation  of  the  General  Turnpike  Act),  we 
think  the  bridge  erected  by  the  Company  of  Proprietors  of 
the  Northam  Bridge   Roads,  at  which  the  Company  are 
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entitled  to  take  toll  subject  to  such  exemption  as  may  be 
provided  for,  is  a  turnpike  bridge  within  sect.  1  of  the 
2  &  3  Vict.  c.  93. 

We  see  no  ground  for  limiting  the  very  general  wocds 
of  that  section  which  speaks  of  *'  any  turnpike  bridge^  to  a 
turnpike  trust  bridge  as  contended  for  in  the  argument,  or 
to  a  bridge  at  which  tolls  are  authorized  to  be  taken  in 
respect  of  horses  and  carriages  only,  and  not,  as  by  the  46th 
section  of  the  36  Geo.  3,  c.  94,  for  persons  as  well  as  for  a 
horse  or  carriage. 

So  to  limit  the  operation  of  the  1st  section  of  the  3  &  4 
Vict  c.  88  would  be,  we  think,  to  do  violence  to  the  plain 
language  of  the  section. 

Our  judgment  must  be  for  the  plaintiflP  to  enter  a  verdict 
for  him  for  405.  and  costs  of  suit. 
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The  question,  in  this  case  is  substantially  the  same  as  in 
the  last.  The  toll  claimed  is  for  passing  through  a  toll 
gate  on  the  road  and  not  over  the  bridge.  We  think  that 
the  exemption  equally  applies  here,  and  we  give  judgment 
for  the  plaintiff. 

Judgment  for  the  plaintiff!. 


Longhnd  r. 
Doling, 


P  p  2 
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A  promiflsoiy 
note  eiven 
byam«Ti«d 
Woman  as  a 
security  for 
advances 
made  to  her 
husband,  and 
which  in 
equity  binds 
her  separate 
estate,  is  a 
good  consi- 
aeration  for 
another  pro- 
missory  note 
given  by  her 
after  her  hus- 
band's death 
for  a  balance 
then  due, 
although  the 
former  note  is 
barred  by 
the  Statute  of 
Limitations. 


La  Touchs  and  Others  v.  Amelia  La  Touche. 


c 


^ASE  stated  without  pleadings,  by  consent  and  order  of 
a  Judge,  under  the  Common  Law  Procedure  Act,  1852, 
(in  substance)  as  follows : — 

This    action  is  brought  on   the  following  promissory 

note : — 

''  Dublin,  28th  August,  1856. 

**  On  demand  I  promise  to  pay  Messrs.  La  Touche,  or 
order,  at  their  bank.  Castle  Street,  the  sum  of  nine  hun- 
dred and  seventeen  pounds  eleven  shillings,  for  value,  in 
account  with  the  late  George  La  Touche,  Esquire. 

«  Amelia  La  Touche.'' 

The  plaintiffs  are  bankers  in  Dublin.  The  late  George 
La  Touche  was  the  husband  of  the  defendant,  and  kept  a 
banking  account  with  the  plaintiffs  for  many  years  before 
his  marriage  with  the  defendant,  which  took  place  in  the 
year  1831. 

Upon  the  marriage  a  deed  of  settlement  was  entered 
into  by  and  between  the  said  George  La  Touche  and  the 
defendant,  whereby  certain  freehold  and  leasehold  estates, 
of  the  annual  value  of  717/.  5^.,  were  conveyed  to  the 
trustees  therein  named,  upon  trust  to  pay  the  annual 
income  thereof  to  the  defendant  for  life,  free  from  the  debts, 
control,  or  engagements  of  the  said  George  La  Touche, 
and  after  her  decease  to  the  issue  of  the  marriage.  The 
defendant,  pursuant  to  the  settlement,  during  the  life  of 
the  said  George  La  Touche,  and  until  the  time  of  his 
death,  enjoyed  the  benefit  of  such  settlement. 

At  the  end  of  the  year  1847,  the  said  George  La  Touche 
was  indebted  to  the  plaintifls  to  the  amount  and  in  the 
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manner  hereinafter  stated,  and  application  was  made  to 
him  on  their  behalf  for  security. 

In  answer  to  that  application  the  plaintifis  reoeived  v. 

-  .  •        LaTouohm, 

from  the  said  George  La  Touche  the  following  joint  promis- 
sory note  of  himself  and  the  defendant : — 

**  Dublin,  1st  January,  1848. 

*^  On  demand,  we  promise  to  pay  Messrs.  La  Touche,  at 
their  bank,  1000/.  sterling,  for  value  received. 

"  Amelia  La  Touche, 
"  1000/.**  •'George  La  Touche." 

At  the  time  when  the  application  was  made  to  the  said 
George  La  Touche  he  was  unable  to  give  security  himself 
without  his  wife's  assistance,  as  the  plaintifis  knew  when 
they  made  the  application. 

For  a  long  time  before  the  year  1848  Mr.  La  Touche 
had  kept  a  banking  account  with  the  plaintiffs  as  his 
bankers,  and  it  was  continued  to  the  time  of  his  death* 

On  the  1st  January,  1848,  being  the  date  of  the  said 
note,  the  balance  against  the  said  George  La  Touche  was 
50\L  I2s.  2d,,  which  on  the  6th  of  January  was  increased 
to  1015/.  17*. 

(The  case  then  stated  the  balances  against  Mr.  La  Touche 
from  the  year  1648  up  to  the  year  1853.) 

The  note  for  1000/.,  dated  1st  of  January,  1848,  was  never 
entered  or  noticed  in  the  banking  accounts ;  it  was  entered 
in  a  separate  book,  in  which  the  plaintifis  entered  collateral 
securities.  The  said  book  is  headed,  **  Bonds,  &c.,  colla« 
teral."  And  the  following  is  a  copy  of  the  entry.  "1848, 
Jan.  1,  George  La  Touche,  note  on  demand,  collateral  to 
account,  1000/." 

(The  case  then  set  out  the  balances  against  and  in  &vour 
of  Mr.  La  Touche  from  the  year  1832  up  to  1847.) 

In  July,  1840,  the  following  correspondence  took  place 
between  George  La  Touche  and  the  plaintifis. 
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1865.  **  My  dear  David.  Sidmouth,  5th  July,  1840. 

•w^^^Z^'^^  '*  i  ana  sorry  that  all  my  letters  to  you  should  be  asking 

V-  favoors  and  on  matters  of  business.     The  advance  which 

La  Touche, 

your  father  gave  me,  I  have,  according  to  my  promise  to 

him,  paid  off  within  the  time  named.     I  am  now  obliged 

to  return  to  my  own  house  for  a  short  time,  to  make  some 

alterations  and  get  it  in  order,  when  I  can  let  it  to  much 

greater  advantage,  and  I  am  then  going  abroad  for  three 

years,  and  as  this  will  cause  (for  a  time)  an  increase  of 

expense,  what  I  want  the  bank  to  do  is,  to  allow  me  to 

continue  the  privilege*  of  the  advance  for  two  years  longer. 

It  will  be  to  me  the  greatest  service,  and  it  shall  be  duly 

liquidated  at  the  time  I  have  named ;  therefore  I  hope  you 

will  return  me  a  favourable  answer,  more  especially  as  in 

every  money  transaction  with  the  house   I   have  always 

fulfilled  my  engagements. 

"  Yours,  &c.,  George  La  Touche.** 
*'  Sir, 

*' We  this  day  received  yours  of  the  5th  instant,  addressed 
toD.  C.  La  Touche,  requesting  permission  to  overdraw  your 
account  for  a  similar  amount  as  agreed  on  in  December, 
1837,  for  two  years  from  this  date,  say  950/.  We  shall  be 
happy  to  comply  with  your  request  on- your  lodging  with 
us  Mrs.  La  Touchers  and  your  joint  note,  together  with  an 
assignment  of  the  policy  of  insurance  on  your  life,  999/., 
being  same  terms  and  conditions  as  before, 

**  George  La  Touche,  Esq., 

**  Sidmouth.  "  We  are,  &c.  &c. 

«  De  La  Touche  and  Co.'* 

Before  and  at  the  time  of  that  letter  the  plaintiffs  knew 
of  the  settlement,  and  that  the  defendant  had  the  property 
therein  mentioned  settled  to  her  separate  use. 

In  pursuance  of  the  arrangement  contained  in  those 
letters,  on  the  1st  of  August,  1840,  the  said  George  La 
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Touche,    with    the   defendants    knowledge   and  consent, 

lodged  with  the  plaintiifs  the  joint  and  several  promissory 

note  of  himself  and  the   defendant  for   950/.  payable  on  v. 

LaTooche. 

demand,  with  interest. 

In  the  years  1848, 1849, 1850,  and  the  early  part  of  1851, 
the  balance  against  Mr.  La  Touche  was  sometimes  below 
lOOOi     This  reduction,  however,  was  only  temporary. 

On  the  11th  of  January,  1851,  it  was  reduced*  to 
955/.  6$.  exclusive  of  interest,  and  on  the  10th  of  January 
it  was  1060/.  lis.  Id,  exclusive  of  interest, and  on  the  22nd 
of  January  it  was  1014/.  3^.  exclusive  of  interest  It  was 
never  again  below  1000/. 

At  the  date  of  the  death  of  Mr.  La  Touche,  viz.,  on  the 
25th  November,  1855,  the  plaintiffs  were  the  holders  of 
the  said  promissory  notes  for  1000/.  and  950/,  They  were 
also  at  that  time  the  holders  of  the  said  policy  and  the  deed 
of  assignment  thereof,  and  of  the  deed  of  assignment  of  a 
legacy,  and  there  was  due  to  the  plaintifis  the  sum  of 
2514/.  6$.  S<L  inclusive  of  interest;  and  on  the  31st  July, 
1856,  after  the  plaintiffs  had  realized  the  said  policy  and 
legacy,  there  would  have  been  due  to  them  by  the  said 
George  La  Touche,  had  he  been  then  alive,  a  sum,  exclusive 
of  interest,  equal  to  the  sum  specified  in  the  promissory  note 
of  the  defendant  upon  which  this  action  is  brought. 

On  or  about  the  31st  day  of  July,  1856,  the  plaintiffs 
wrote  and  sent  to  the  defendant  the  promissory  note  declared 
upon  in  this  action,  accompanied  by  a  letter  from  themselves 
to  her  as  follows : — 

«  Dublin,  31st  July,  1856. 

"Dear  Madam. 

*'  Having  now  received  the  amount  of  the  policy  of 
insurance  which  we  held  as  collateral  security  in  part  for 
the  late  Mr.  George  La  Touche's  account,  we  now  beg  leave 
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1865.        to  hand  you  a  statement  of  the  same  exhibiting  9  balance 
r^TZ^'^^      remaining  due  to  us  of  1567 il  11*.     You  are  aware  that  we 
fp'*  ^t  present  hold  an  assignment  of  the  balance  of  the  legacy 

left  to  Mr.  George  La  Touche  by  Col.  R.  La  Touche, 
and  which  we  believe  amounts  to  650Z. ;  but  that  the  residue 
of  the  balance  due  to  us  as  above  is  uncovered  by  any 
security,  an  application  for  your  and  Mr.  La  Touche's  joint 
note  for  the  same  having  been  postponed  on  account  of  his 
illness.  We  beg  now  to  bring  this  matter  under  your  notice. 
We  should  be  very  sorry  to  occasion  you  any  inconvenience 
in  arranging  this  demand,  and  we  shall  be  quite  satisfied  to 
receive  your  note  for  the  amount,  and  wait  your  convenience 
to  pay  us  the  amount. 

<<  We  are,  dear  Madam, 
"  Mrs.  George  La  Touche."  "  Yours  truly, 

''  D.  La  Touche  &  Co.*' 

On  the  12th  August,  the  defendant  wrote  in  answer  a 
letter,  in  which,  after  expressing  her  regret  that  she  could  not 
at  once  pay  the  amount,  concluded  thus  :*-^^  I  hope,  how- 
ever, by  economy,  in  about  two  or  three  years  to  be  nearly, 
if  not  quite,  relieved  from  my  present  embarrassment,  and 
then  I  shall  have  much  pleasure  in  communicating  with 
you." 

The  plaintiffs  replied  as  follows:— 

<<  Madam,  «  Dublin,  28th  August,  1856. 

**  We  received  yours  of  12th  instant,  and  should  much 
regret  putting  you  to  inconvenience  in  the  payment  of  the 
balance  due  to  us  at  foot  of  the  late  Mr.  La  Touche's 
account.  We  hold  as  security  for  the  same  the  assignment 
of  the  balance  of  legacy  due  to  him  by  Knight  of  Kerry, 
660L,  and  shall  be  obliged  by  your  signing  and  returning  to 
us  the  enclosed  note  for  917iL  11*.,  which  embraces  the 
remaining  portion  of  the  debt    to  us  and  which  is    at 
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present  uncovered.     We  shall  admit  your  arrangements  for        1865, 
the  gradual  liquidation  of  the  whole  amount.  LjTtouchb 

«  We  are,  &c.  &c.  ,      •• 

La  Tuuobi. 

«  Mrs-  G.  La  Touche."  «  De  La  Touche.*' 

The  defendant  thereupon  signed  the  promissory  note  and 
returned  the  same  to  the  plaintiffs  enclosed  in  the  following 
letter: — 

''  Gentlemen,  *'  August  30th,  1856. 

*'  According  to  your  directions  I  return  the  enclosed 

note  signed,  and  it  shall  be  my  endeavour  to  pay  off  the 

same  as  soon  as  possible. 

"  Truly  yours, 

«  Amelia  La  Touche.'' 

The  plaintiffs  have  not  been  able  to  obtain  payment  of 
any  part  of  the  above  mentioned  sum  of  917/.  11*.  from  the 
estate  of  the  said  George  La  Touche. 

It  is  admitted  for  the  purposes  of  this  case  that  the  late 
husband  of  the  defendant  died  intestate,  and  without  any 
assets  to  satisfy  the  plaintiffs'  claim.  The  defendant  has 
not  administered  to  her  husband's  estate. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  stated,  the  defendant  is  or  is 
not  liable  to  pay  to  the  plaintiffs  the  amount  secured  by  her 
said  promissory  note. 

If  the  Court  shall  be  of  opinion  in  the  affirmative, 
judgment  shall  be  entered  for  the  plaintiffs.  If  the  Court 
shall  be  of  opinion  in  the  negative,  judgment  of  non  pros. 
shall  be  entered. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusions 
they  think  a  jury  ought  to  draw. 

Bovill^W.  R,  Cole  with  him)  argued  for  the  plaintifi8(a). 

(a)  In  last  Hilary  Term  (Jan.  23).  Before  PoUock^  C  B.,  Martin 
B.,  Charmell,  B.,  and  Pigott,  B. 
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1865.        — First,  it  is  not  competent  to  the  defendant  to  deny  that 

j^^"^      there  was  consideration  for  the  promissory  note  on  which 

V.  the  action  is  brousht.  for  it  is  ^expressed  to  be  for  value 

LaTouchb.    .  . 

in  account  with  her  late  husband :  Ridout  v.  Bristow  (a). 

[Martin^  B. — No  value  has  been  received;  and  is  it  not 
competent  for  the  defendant  to  prove  it  ?]  Not  where  the 
nature  and  particulars  of  the  consideration  appear  on  the 
note.  In  Byles  on  Bills,  p.  77,  8th  edit.,  it  is  laid  down, 
on  the  authority  of  Bidout  v.  Bristow^  that  a  defendant 
will  not  be  allowed  to  contradict  his  written  admission  on 
the  note  of  the  nature  of  the  consideration.  [Martin^ 
B. — A  bill  or  note  does  not  differ  from  any  other  contract 
as  regards  consideration.]  Bidout  v.  Bristow  was  cited  in 
Nelson  v.  Serle  (i),  where  the  defendant  was  allowed  to 
shew  that  there  was  no  consideration  for  the  note ;  but  this 
distinction  is  pointed  out,  that  in  the  former  case  the 
defendant  was  the  wife  of  the  intestate,  and  had  a  right  to 
take  out  administration ;  in  the  latter  the  defendant  was  in 
the  position  of  a  stranger,  who,  on  being  told  that  a  debt 
was  due,  had  giveii  the  note.  [Martin^  B. — In  a  case  where 
the  law  requires  some  consideration  to  support  a  contract, 
how  can  a  false  statement  on  the  face  of  the  contract 
prevent  an  inquiry  whether  there  was  in  fact  any  considera- 
tion?]— Secondly,  there  was  consideration  for  the  note. 
The  defendant,  by  making  jointly  with  her  husband  the 
promissory  note  of  the  1st  of  January,  1848,  in  equity 
bound  her  separate  estate.  In  Tullett  v.  Armstrong  (c) 
Lord  Langdale^  M.  R.,  said : — "  It  is  perfectly  clear  that 
when  a  woman  has  property  settled  to  her  separate  use,  she 
may  bind  that  property  without  distinctly  stating  that  she 
intends  to  do  so.     She  may  enter  into  a  bond  ((f),  bill  {e\ 

(a)  1  C.  &  J.  231.  C.  C.  15  ;  Heatley  v.  Thomas,  15 

(h)  4  M.  &  W.  795.  Ves.  596. 

(e)  4  Beay.  319.  323.  {e)  Coppin  v.  Grai/y  1  Y.  &  C. 

(d)  Hidme    y.    TenatU,  1    B.      N.  S.  205. 
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a  promissory  note  (a),  or  other  obligation  (i),  which,  consi- 
dering her  state  as  a  married  woman^  could  only  be  satisfied     T^'TbDOHB 
by  means  of  her  separate  estate ;  and  therefore  the  inference  •• 

is  conclusive,  that  there  was  an  intention^  and  a  clear  one, 
on  her  part,  that  her  separate  estate^  which  would  be  the 
only  means  of  satisfying  the  obligation  into  which  she 
entered,  should  be  bound.**  Here  the  note  was  a  continuing 
security,  and  a  security  for  the  balance  due  at  the  time  of 
the  death  of  the  defendant's  husband. — Thirdly,  there  was 
a  good  moral  consideration  for  the  note.  In  ILee  v.  Muff^ 
geridge  (e)  a  feme  covert,  having  an  estate  settled  to  her 
separate  use,  gave  a  bond  for  repayment  by  her  executors, 
of  money  advanced  at  her  request,  on  security  of  that  bond^ 
to  her  son-in-law.  After  her  husband^s  decease  she  wrote, 
promising  that  her  executors  should  settle  the  bond ;  and 
it  was  held  that  assumpsit  would  lie  against  the  executors 
on  this  promise  of  the  testatrix.  Channell^  B. — ^An  advance 
of  money  under  such  circumstances  as  to  create  no  legal 
obligation  at  the  time  to  repay  it,  will  constitute  a  good 
consideration  for  an  express  promise  to  do  so;  Flight  v. 
Beed  (rf).] 

C.  Pollock  (^Harington  with  him),  for  the  defendant.— 
The  question  is  whether,  when  the  defendant  gave  the  note 
now  sued  on,  there  was  any  consideration  to  support  it. 
Ridout  V.  Bristow  {e)  has  no  bearing  on  this  case.  There 
it  was  objected,  first,  that  on  the  face  of  the  note  a  valid 
consideration  was  negatived :  secondly,  that  the  note  jvas 
given  as  an  indemnity,  and  that  it  was  incumbent  on  the 
plaintiff  to  prove  that  he  was  damnified.     But  Bailey^  B., 

(a)  BvUpin  v.  Clarke,  17  Ves.  v.  Church,  3  Beav.  485. 
365  ;  Field  v.  Sowle,  4  Russ.  112.  (c)  5  Taunt.  36. 

(b)  Murray  v.  Barlee,  4  Sim.  (d)  1  H.  &  C.  703. 
82  ;  3  Myl.  &  K.  209  ;  Owens  v.  (e)  1  C.  &  J.  231. 
Dickenson,  Cr.  &  Ph.  48 ;  Crosby 
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said: — ^^The  defendant  appears  to  have  been  adminis- 
tratrix; but  even  admitting  that  she  was  not,  and  sup- 
posing that  out  of  respect  to  the  memory  of  her  late 
husband  she  had  agreed  to  give  a  note  for  what  was  due 
from  him,  would  not  such  a  note  be  binding?  I  take  it  that 
it  would.  There  is  a  good  consideration^  which  makes  it 
reasonable  that  the  security  should  be  given ;  it  is  not  a 
case  of  the  want  of  consideration,  but  of  the  existence  of  a 
consideration."  And  Vaughan^  B.,  said :  — '*  Even  if  it  were 
competent  for  the  defendant  to  prove  that  this  was  merely 
an  indemnity  note,  upon  the  evidence  the  plaintiff  is 
entitled  to  recover;  but  I  think  that  it  would  be  going  a  great 
way  to  allow  the  defendant  to  contradict  the  written  instru- 
ment, and  shew  that  it  was  given  as  an  indemnity  merely.** 
The  passage  cited  from  Byles  on  Bills  (a)  is  no  authority  that 
a  defendant  may  not  shew  that  there  was  no  consideration 
for  a  note  when  the  nature  or  particulars  of  the  considera- 
tion are  stated  in  it,  but  only  that  he  will  not  be  allowed 
to  contradict  his  written  admission  on  the  face  of  the  note. 
A  mere  moral  consideration  is  not  sufficient.  In  2  Wms. 
Saund.  137  e,  note  («),  it  is  said: — '*  But  though  a  moral 
obligation  be  a  good  consideration  for  an  express  promise, 
it  has  never  been  carried  further,  so  as  to  raise  an  implied 
promise  in  law."  Reference  is  there  made  to  Eastwood  v. 
Kenyan  (b\  in  which  the  Court  recognise  and  adopt  the 
law  as  stated  in  a  note  to  the  case  of  Wennell  v.  Adney  (c), 
**  that  an  express  promise  can  only  revive  a  precedent  good 
consideration,  which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law ;  but  can  give  no 
original  cause  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though 

(o)  Page  77,  8th  ed.  (l)  11  A.  &  E.  438. 

(c)  3  Bob.  &  P.  249. 
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not  barred  by  any  legal  maxim  or  statute  provision."  In 
Smith's  Lead  Cases,  vol.  1,  p.  140,  5th  ed.,  it  is  said,  that 
**  It  seems  now  clearly  to  be  settled  by  the  elaborate  judg- 
ment of  the  Court  of  Queen's  Bench,  in  Eastwood  v. 
Kenyon  (a),  that  a  mere  moral  obligation,  however  sacred, 
is  not  a  sufficient  foundation  for  a  binding  promise,  and 
that  the  class  of  considerations  derived  from  moral  obliga- 
tions includes  only  those  cases  in  which  there  has  been  a 
legal  right,  which  has  become  devoid  of  legal  remedy." 
The  question  then  is,  whether,  in  August,  1856,  when  the 
defendant  made  tlie  note,  there  was  any  consideration  for 
it.  It  is  not  denied  that  a  feme  covert  may  enter  into  an 
obligation  which  will  bind  her  separate  estate,  and  that  the 
fact  of  her  separate  estate  being  bound  is  a  good  considera- 
tion to  support  a  promise  to  pay.  But  here  there  was  no  con- 
sideration at  the  time  the  note  now  sued  on  was  given ;  for 
the  1000/.  note  was  merely  a  security,  collateral  to  the  assign- 
ment of  the  policy  and  legacy,  for  the  overdrawn  account  to 
the  amount  of  1000/.,  and  not  for  any  floating  balance,  and 
1000/.  having  been  realized  by  the  policy  of  assurance  and 
legacy,  the  note  for  1000/.  was  satisfied.  Moreover,  the  note 
now  sued  on  was  given  under  circumstances  which  induced 
the  defendant  to  suppose  that  it  was  merely  a  security  for 
the  existing  balance  due  from  her  husband,  and  not  in* 
tended  to  cover  any  future  advances.  The  doctrine  of 
Courts  of  equity  with  respect  to  contracts  by  married 
women  which  bind  their  separate  estate  is  commented  on 
and  explained  by  Turner,  L.  J.,  in  the  case  of  Johnson  v. 
Gallagher  {b). — lie  then  referred  to  the  letters  of  the  5th 
of  July,  1840,  the  Slst  of  July,  1856,  and  28th  of  August, 
1856,  and  argued  that  it  was  evident  that  the  plaintifis  did 
not  consider  the  1000/.  note  as  a  security  for  a  floating 

(a)  11  A.  &  E.  438.  447.  (b)  30  L.  J.,  Ch.  298. 
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1865.        balance ;  and  that  there  was  no  evidence  that  the  defendant 
ever  consented  to  become  liable  for  a  floating  balance. 


La  Touohb 

V, 

La  Touohe. 


Bovilly  in  reply,  argued  that  all  parties  treated  the  1000/. 
note  as  a  security  for  a  floating  balance. — He  referred  to 
Pease  v.  Hirst  (a). 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B. — This  was  a  special  case,  stated,  without 
pleadings,  for  the  opinion  of  the  Court,  and  was  argued 
before  us  in  the  course  of  last  Term« 

The  question  is,  whether  the  defendant  is  liable  on  a 
promissory  note  for  917/.  Us.,  dated  the  28th  of  August, 
1856,  payable  to  the  plaintifls  or  order. 

The  facts,  as  they  may  be  extracted  from  the  case  agreed 
upon,  may  be  shortly  stated. — The  plaintifls  are  bankers 
at  Dublin.  They  had,  for  many  years  prior  to  1837  and 
down  to  the  time  of  his  death,  a  banking  account  with 
Mr.  George  La  Touchc^  with  whom  the  defendant  Amelia 
La  Touche  intermarried  in  the  year  1831. 

On  the  occasion  of  the  marriage  property  was  settled  in 
the  usual  way  to  the  defendant's  separate  use. 

On  the  25th  of  November,  1855,  the  defendant's  hus- 
band died.   After  his  death  she  gave  the  note  now  sued  upon. 

The  circumstances  which  preceded  the  giving  this  note, 
which  are  material  to  be  noticed,  are  the  following. 

In  1837,  her  husband's  account  being  then  overdrawn, 
and  the  plaintiffs  being  aware  that  she  had  separate  estate, 
agreed  that  her  husband  should  have  permission  to  over- 
draw his  account  to  the  extent  of  950/.  for  a  period  of  two 
years,  the  plaintiffs  retaining  certain  securities  then  in  their 

(fl)  10  B.  &  C.  122. 
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bands,   and   having,   by   way   of  further  security,  a  joint        1865. 
promissory  note  of  the  defendants  husband  and  herself    laXooohi 

for950i  -      ''     ' 

La  Tovcub. 

The  defendant's  husband  and  herself  gave  a  joint  pro* 
missory  note  for  that  amount. 

In  1840,  a  new  arrangement  was  come  to  substantially 
the  same  as  the  former.  A  new  joint  promissory  note  was 
given,  dated  the  1st  August,  1840,  for  the  sum  of  950iL 

In  1848  another  arrangement  was  come  to,  and  a  third 
joint  promissory  note,  viz.,  one  for  the  sum  of  1000/.,  dated 
Ist  January,  1848,  was  given  by  the  defendant's  husband 
and  herself.  The  terms  of  the  arrangement  are  not  dis^ 
tinctly  stated  in  the  case.  It  is,  however,  clear  that  the 
note  was  given  as  a  security  to  the  bank  for  the  overdrawn 
account  of  George  Latouche.  It  is  not,  however,  at  all 
clear  with  respect  to  this  note  whether  there  was  any  limi* 
tation  of  time  during  which  the  arrangement  was  to  be  in 
force,  as  on  the  previous  occasions. 

In  1855  the  husband  died.  At  that  time  there  was  a 
balance  of  25 14iL  6s.  Sd.  due  from  him  to  the  bank.  This  mtm 
reduced  by  securities  which  have  been  realised,  viz.,  assign* 
ments  of  a  policy  and  of  a  legacy,  to  917/.  1 U.  The  bank 
then  applied  to  the  defendant  by  a  letter,  in  which  they  state 
that  this  last  mentioned  balance  ^  is  uncovered  by  any  seco^ 
rity,  an  application  for  your  and  Mr.  La  Tooche's  joint  note 
ibr  the  same  having  been  pos^XMicd  oo  acoooot  of  bit 
illness.'' 

The  defendant  in  reply  expressed  ber  regret  that  she  was 
unable  to  pay  this  amoont,  and  oltinsately  signed  the  note 
open  vihidi  this  action  is  brooght.  The  qoestiaD  we  have 
to  decide  is,  whether  she  is  liable  opoo  this  ooCe,  and  we  tlmik 
she  ia. 

We  do  not  adopt  the  argumeDt  of  the  piaiotiflb*  coimael^ 
that  the  words  **fx  value  in  aoeouot  with  the  ble  Geosge 
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Latouche**  in  the  note,  preclude  the  defendant  from  shewing 

there  was  no  consideration  for  her  making  it. 

,     V*  But  as  the  note  prima  facie  imports  a  consideration,  the 

LaTouchi.  ,  ,       ^  '^ 

onus  of  proof  lies  upon  the  defendant  to  shew  that  there  was 
no  consideration  for  this  note,  which  was  made  at  a  time 
when  she  was  not  under  coverture.  We  do  not  think  that 
the  facts  stated  in  this  case  shew  there  was  no  consideration. 

The  note  of  1848,  although  made  during  coverture,  was 
binding  on  the  defendant's  separate  estate. 

Unless  something  occurred  to  discharge  the  defendaot's 
separate  estate  from  liability,  there  was,  we  think,  a  good 
consideration  for  the  note  now  sued  upon,  made  bj  her 
after  her  coverture  was  determined. 

It  is  not,  we  think,  material  that  more  than  six  years 
elapsed  from  1848  to  1855,  for  it  has  been  held  that  a  debt 
barred  by  the  Statute  of  Limitations,  and  as  to  which  the 
remedy  is  gone,  is  still  a  good  consideration  for  a  promise 
in  writing  to  pay. 

We  think  that  the  same  principle  applies  to  the  present 
case,  though  the  note  of  1848  was  signed  by  the  defendant 
when  covert,  and  only  bound  her  separate  estate  in  equity. 

It  was  argued  that  the  note  must  be  taken  to  have  been 
made  subject  to  some  agreement  between  the  parties, 
either  as  to  the  time  for  which  George  La  Touche  was  to 
be  permitted  to  overdraw  his  account,  or  that  it  was  to  be  a 
security  (collateral  to  the  assignment  of  the  policy  and 
legacy)  for  the  then  overdrawn  account  to  the  amount  of 
lOOOJL  only,  and  not  a  security  for  a  new  credit  beyond  the 
1000/. ;  and,  if  such  agreement  existed,  then  that  1000/. 
having  been  realized  on  the  policy  and  assignment  of  the 
legacy,  the  note  of  1848  was  in  effect  satisfied,  and  afforded 
no  consideration  for  the  subsequent  one.  We  think,  how- 
ever, that  it  does  not  appear  npon  the  case  stated  that  there 
was  any  such  agreement,  and  it  is  for  the  defendant  to  shew 
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it.     The  only  statements  in  the  case  at  all  tending  to  shew 

such  an  agreement  are  contained  in  the  letters  of  plaintifis 

of  31st  July  and  28th  August,  1856,  and  which  are  to  the 

effect  that  the  balance  beyond  the  amount  of  the  policy  and 

legacy  "  is  uncovered  by  any  security." 

This,  however,  when  taken  with  the  next  sentence,  **  an 

application  for  your  and  Mr.  La  Touche*s  joint  note  for  the 

same  having  been  postponed  on   account  of  his  illness,** 

seems  to  refer  to  the  fact  that  the  six  years  had  expired 

since  the  note  of  1848  rather  than  to  admit  that  that  note 

would  not  have  been,  during  the  six  years,  a  security  for 

such  a  balance  on  the  ground  of  any  agreement  subject  to 

which  it  was  given.     Our  judgment  will  therefore  be  for 

the  plaintiffs* 

Judgment  for  the  plaintifis* 


£89 

1865. 
La  Touchv 

9. 

La  Touch  k. 


IN  THE  EXCHEQUER  CHAMBER, 
{Error  from  the  Court  of  Exchequer^ 


Hall,  an  Infant,  by  his  next  Friend^  t;.  Johnson  and 

Another* 


F«6.7. 


E 


DjRROR  on  a  bill  of  exceptions. — The  first  count  of  the  iTe^  inthe 

declaration  (in  substance)  stated,  that  after  the  23  &  24  cham^errthat 

Vict.  c.  151,  "for  the  regulation  and  inspection  of  mines,*'  J^^e^  i^^ 

and  at  the  time  of  the  committing  of  the  grievance,  &c.,  Su^ir^^ 

the  defendants  were  the  owners  of  a  coal  mine  in  Lanca-  toexamina 

the  roof  and 

shire,  and  there  were  established  in  the  mine,  under  the  prop  it  up,  if 

dangeroiiB, 

provisions  of  the  said   Act,  certain  special  rules  for  the  is  a  fellow 

labotmr  with 
a  workman  in 
the  mine ;  and  the  latter  can  maintain  no  action  against  the  owiier  of  the  mine  for  im'nr/ 
occasioned  by  the  neglect  of  the  underlooker  to  prop  up  the  roof,  if  the  owner  has  not 
personally  interfered  or  had  any  knowledge  of  the  dangerous  state  of  the  mine. 

VOL.  IIL — H.  &  C.  Q  Q  EXCIL 
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1865.        conduct  and  guidance  of  the  persons  acting  in  the  manage- 
ment of  the  mine ;  one  of  which  rules  was^  **  The  under- 
looker  shall  examine  as  often  as  practicable  the  state  of  the 
roof  in  the  travelling  roads,  and  in  the  working  places  of 
the  men,  and  shall,  upon  such  examinations,  cause  the 
roof  Xo  be  propped  or  otherwise  made  secure."    That  the 
defendants  were  working  the  mine  and  employed  an  under- 
looker,  and  the  plaintiff  was  employed  by  the  defendants 
to  do  certain  work  in  the  mine,  upon  the  terms  that  the 
defendants  should  take  due  care  that  the  person  employed 
as  such  underlooker  should  be   a   (it  person   to   be   so 
employed.     Yet  the  defendants  took  so  little  care,  &c.,  that 
by  reason  of  their  negligence  they  employed  one  Seddon 
as  such  underlooker,  he  not  being  a  fit  person  to  be  so 
employed.     By  reason  of  which  negligence  of  the  defend- 
ants, and  unfitness  of  Seddon,  the  state  of  the  roof  in  the 
travelling  roads  was  insufficiently  examined,  and  was  not 
propped  or  otherwise  made  secure,  by  reason  whereof  part 
of  the  roof  fell  upon  and  injured  the  plaintiff. — The  second 
count  stated,  that  while  the  plaintiff  was  retained  by  the 
defendants  to  work  in  a  mine  upon  the  terms  that  the 
defendants  should  take  due  care  that  the  person  by  them 
employed  to  see  that  the  roof  of  the  mine  was  made  secure 
for  the  safety  of  the  plaintiff  should  be  a  fit  person  to  be  so 
employed,  that  the  defendants  took  so  little  care,  &c.,  that 
by  reason  of  their  negligence  they  employed  one  Seddon, 
an  unfit  person,  so  that,  by  reason  of  the  negligence  of  the 
defendants  and  the  unfitness  of  Seddon,  part  of  the  roof 
was  not  made  secure,  and  fell  upon  and  injured  the  plaintiff. 
—The  third  count  stated,  that  the  plaintiff  was  employed  by 
the  defendants  to  work  for  them  in  an  underground  passage 
in  a  coal  mine  which  the  defendants  possessed,  which  pas- 
sage was  dangerous  and  unsafe  for  the  plaintiff  to  work  in, 
on  account  of  the  roof  of  the  passage  being  liable  to  fall 
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down  upon  him  while  he  was  so  working,  unless  reasonable  1865. 
and  proper  care  and  precautions  were  taken  by  the  defend- 
ants to  prevent  such  roof  from  falling ;  of  all  which  premises 
the  defendants  had  notice  and  knowledge.  Yet  the  defend-^ 
ants  did  not  take  reasonable  or  proper  care  and  precautions 
to  prevent  the  roof  falling  down  on  the  plaintiff,  and  without 
any  fault  of  the  plaintiff  the  roof  of  the  passage  fell  upon 
him,  &c. 

Pleas  (inter  alia)  to  the  whole  declaration : — Not  guilty. 
To  the  third  count :  — That  the  defendants  had  not  notice 
or  knowledge  that  the  passage  was  dangerous  and  unsafe  to 
work  in  ;  modo  et  forma. — Issues  thereon. 

At  the  trial  before  Blackburn^  J.,  at  the  Liverpool  Sum- 
mer Assizes^  1863^  the  plaintiff  deposed  that  he  formerly 
worked  in  Little  Delf  Mine.  He  was  employed  to  couple 
boxes  on  the  ^^  jigger,*'  which  is  the  road  to  the  mine.  On 
the  22nd  of  May,  1862,  he  was  working  in  the  mine  at  the 
top  of  the  jigger,  where  there  was  a  large  stone  above  him. 
Three  times  on  that  day  he  told  Seddon,  the  "  underlooker," 
about  the  stone.  At  six  in  the  morning,  when  he  came  to 
work,  he  heard  the  stone  crack,  and  said  to  the  underlooker 
'*  The  stone  is  dangerous."  The  underlooker  knocked  it 
with  a  bit  of  stick  and  said,  '^  Get  on  with  your  work,  it 
won't  fall  to-day,  and  only  for  stopping  the  'jigger,*  I 
should  have  it  capped.^'  The  plaintiff  went  on  with  his 
work.  Afterwards,  on  the  same  day,  he  told  the  under- 
looker  that  the  stone  had  cracked,  and  the  underlooker 
said,  '*  The  stone  won't  fall,  get  on  with  your  work."  About 
eight  in  the  evening  the  plaintiff,  being  frightened,  asked 
the  underlooker  to  come  and  knock  again  at  the  stone. 
He  did  so  and  said,  "  Go  on  with  your  work,  or  I  will 
break  the  stick  on  your  back.  It  won't  fall  to-day ;  I'll 
have  it  capped  to-night."  In  about  ten  minutes  or  a 
quarter  of  an  hour  the  stone  fell  on  the  plaintiff^  and  hq 

Q  Q  2 
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was  taken  home  insensible.  Other  witnesses,  who  had 
worked  in  the  mine  for  six  years  or  more,  corroborated  the 
••^^^  plaintiffs  evidence  as  to  the  stone  being  dangerous,  and 
they  also  stated  that  the  roof  was  in  gome  places  bad  and  in 
some  good. 

It  was  admitted  that  the  defendants  were  possessed  of 
and  the  masters  of  the  mine,  and  the  employers  of  the 
plaintiff,  and  that  Seddon  was  defendants'  underlookerj 
and  that  the  roof  of  the  mine  was  not  propped  at  the  place 
where  the  accident  happened.  The  defendants  gave  no 
evidence. 

No  evidence  having  been  given  by  the  plaintiff  of  any 
personal  interference  with  the  colliery,  or  knowledge  of 
its  state,  on  the  part  of  the  defendants,  the  learned  Judge 
told  the  jury  that  there  was  no  evidence  on  which  they 
coold  properly  find  a  verdict  for  the  plaintiff,  and  directed 
them  to  find  a  verdict  for  the  defendants.  Whereupon  the 
plaintiff^s  counsel  tendered  a  bill  of  exceptions,  and  error 
having  been  assigned  thereon, 

T.  Jones  now  argued  for  the  plaintiff  (a). — There  was  evi- 
dence on  which  the  jury  might  have  properly  found  for  the 
plaintiff,  although  the  defendants  did  not  personally  inter- 
fere with  the  colliery  or  know  of  its  state.  The  plaintiff 
was  engaged  in  a  dangerous  occupation,  and  therefore  it 
became  the  duty  of  his  employers  to  take  proper  care  that 
he  was  not  subject  to  extraordinary  risk.  On  that  ground 
this  case  is  distinguishable  from  Priestley  v.  Fowler  (b)  and 
others  of  that  class.  In  Paterson  v.  Wallace  (c),  Lord 
Cranworth,  C,  said : — "  When  a  master  employs  a  servant 
in  a  work  of  a  dangerous  character,  he  is  bound  to  take 
all  reasonable  precautions  for  the  safety  of  that  workman. 

(a)  Before  Erie,  C.  J.,  Cramp^         (b)  3  M.  &  W.  1. 
tan,  J.,  Byles,  J.,  Blacklmm,  J.,         (c)  1  Macq.  748.  751. 
Keating,  J.,  and  AfeUor,  J. 
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This  is  the  law  of  England  no  less  than  the  law  of  Scot- 
land. It  is  the  master's  duty  to  be  careful  that  his  servant 
is  not  induced  to  work  under  a  notion  that  tackle  or  ma- 
chinery is  staunch  and  secure,  when,  in  fact,  the  master 
knows,  or  ought  to  know,  that  it  is  not  so.  And  if,  from 
any  negligence  in  this  respect,  damage  arise,  the  master  is 
responsible."  [Blackburn^  J.— The  substance  of  that  deci- 
sion is  thus  stated  in  Smithes  Law  of  Master  and  Servant, 
p.  148,  2nd  edit.  ^'So,  also,  the  master  was  held  liable 
where  a  workman  was  killed  by  the  fall  of  a  large  stone 
while  he  was  at  work  underground,  if,  in  the  opinion  of 
the  jury,  his  death  was  occasioned  by  the  unsafe  state  of  the 
roof  of  the  mine,  and  the  negligence  or  unskilfulness  of  the 
owners  in  having  so  left;  it  when  the  workmen  were  sent 
to  work  there.  But  he  would  not  have  been  liable  if  the 
condition  of  the  mine  was  known  to  the  workman,  so  that 
his  death,  which  arose  from  working  under  it,  was  the  con- 
sequence of  his  own  rashness,  and  not  of  any  neglect  of  the 
owner."]  The  doctrine  laid  down  in  Paterson  v.  Wallace 
was  aflSrmed  in  Brydon  v.  Stewart  (a).  [^ByleSy  J.,  refer^-ed 
to  Gallagher  v.  Piper  {by]  So  long  as  the  underlooker  was 
guilty  of  negligence  in  not  making  the  mine  reasonably 
safe,  his  negligence  was  the  owners'  negligence.  In  Bar* 
tonshill  Coal  Company  v.  Reid{c\  I^rd  Cranworth  points 
out  the  distinction  between  the  liability  of  a  master  to  third 
persons  for  the  negligence  of  his  servants,  and  the  liability 
of  a  master  in  case  of  accident  from  the  negligence  of 
fellow  servants.  But  the  principles  laid  down  do  not  apply 
where  a  master  employs  a  servant  in  a  work  of  danger,  and 
omits  to  take  reasonable  precautions  for  his  safety. 
[Crompton,  J. — Suppose  a  master  provided  good  machinery 
and  tackle,  and  his  workmen  omitted  to  keep  them  in  good 

(a)  2  Macq.  30.  (b)  16  C.  B.,  N.  S.  669. 

(c)  3  Macq.  266.  284. 
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order,  would  the  master  be  liable?]     He  would,  if  the  law 
imposed  upon  him  the  obligation  of  keeping  them  in  a  safe 
r.  condition.     In  the  case  of  dangerous  machinery  a  master 

is  bound  to  keep  it  properly  fenced,  and  if  he  neglects  to 
do  so  after  a  complaint  by  a  workman  of  its  dangerous 
state,  he  is  liable  for  injury  thereby  caused  to  the  work- 
man :  Clarke  v.  Holmes  (a).  The  same  principle  applies 
here. 

Edward  James  (with  whom  was  C.  Hutton)  appeared  for 
the  defendants,  but  was  not  called  upon  to  argue. 

Erle  C.  J. —  In  this  case  the  plaintiff  was  a  labourer 
in  a  mine,  and  he  received  the  injur}*  complained  of 
by  the  falling  of  a  stone  from  the  roof  of  the  mine.  It 
is  clear  from  the  evidence  that  the  underlooker  employed 
in  the  mine  was  guilty  of  negligence  in  not  propping  up  the 
roof  of  it,  and  so  caused  the  injury  to  the  plaintiff.  The 
question  is,  whether  under  these  circumstances  the  defend- 
ants are  responsible  for  the  negligence  of  the  underlooker. 
There  was  no  evidence  that  the  defendants  were  guilty  of 
any  want  of  proper  care  in  the  selection  of  the  underlooker. 
Neither  was  there  any  evidence  that  the  defendants  were 
guilty  of  any  negligence  in  keeping  the  mine  in  proper 
order  for  mining  operations.  On  the  contrary,  it  appears 
by  the  evidence  that  the'  mine  had  been  worked  in  the 
ordinary  course  for  the  last  six  years.  In  taking  coal  from 
the  bed,  the  roof  would  necessarily  from  time  to  time  re- 
quire propping,  and  the  injury  was  caused  by  the  under- 
Ipoker  delaying  for  one  day  to  prop  the  roof  after  he  was 
informed  by  the  plaintiff  that  the  stone  was  dangerous. 

We  have  come  to  the  conclusion  that  the  underlooker, 
whose  dutj  it  was  to  prop  up  the  roof  of  the  mine,  and  the 

(a)  7  H.  &  N.  937. 
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plaintiff  were  fellow  labourers ;  so  that  the  case  falls  within 
the  principle  established  not  only  in  this  country,  but  also 
in  Scotland,  Ireland  and  America,  that  a  servant,  when  he      ,    *• 

JOBKdOH. 

engages  to  serve  a  master,  undertakes  as  between  himself 
and  his  master,  to  run  all  the  ordinary  risks  of  the  service, 
including  negligence  on  the  part  of  a  fellow  servant,  when 
he  is  acting  in  the  discharge  of  his  duty  as  servant  of  him 
who  is  the  common  master  of  both.  The  cases  on  the  sub- 
ject are  collected  with  skill  and  clearness  in  Smith's  Latv  of 
Master  and  Servant  (a).  When  it  can  be  properly  predi- 
cated that  there  is  the  exact  relation  of  fellow  labourers  is  a 
question  of  great  nicety  and  difficulty.  My  brother  WUKams 
brought  the  idea  into  prominent  relief  by  saying  that  at 
times  a  fellow  labourer  should  be  considered  as  standing  in 
the  position  of  a  deputy  master,  and  that  if  there  was  negli- 
gence on  his  part  whilst  in  that  position  the  real  master 
would  be  responsible.  That  question,  however,  does  not 
arise  in  this  case.  We  think  that  the  plaintiff  and  the 
underlooker  were  fellow  labourers,  and  that  the  latter  was 
not  in  the  position  of  a  deputy  master  for  whose  negligence 
the  mine  owners  are  responsible. 

We  are  therefore  of  opinion  that  the  direction  of  my 
brother  Blackburn  was  right,  and  the  judgment  of  the 
Court  below  must  be  affirmed. 

Judgment  affirmed  {b). 

(a)  Fagt  144,  2nd  ed.  /acturing Company  (Limited) jOnU^ 

(6)  See  Broumy,  The  Accring'     p.  511. 
ton  Cotton  Spinning  and  MaitU' 
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IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer,) 

Feb,  7.  Scott  v.  The  London  and  St.  Kathebine  Docks 

Company. 

Held,  in  the       J.  HIS  wa8  an  appeal  against  the  decision  of  the  Court  of 
ChanSSCTt'that  Exchequer  in  making  absolute  a   rule   to  set  aside  the 
p^^'b^""  verdict  for  the  defendants  and  for  a  new  trial  {a). 
i'^TSl^       The  declaration  stated  that  the  defendants  were  pos- 
negligcDce        sessed  of  a  warehouse,  and  of  a  certain  crane  or  machine 

of  the  de- 
fendant, the      for  lowering  goods   therefrom,   and   at    the    time   of  the 

plaintlffmust         ,  ,  i         .      r  •        j 

adduce  reason-  grievances  Committed  by  them  as  hereinafter  mentioned, 
of  negligence  they,  by  their  servants  in  that  behalf,  were  lowering  by  the 
the  Jud^  in  ^^^  crane  or  machine  from  the  said  warehouse  certain  bags 
casTto  the  ®^  Sugar  ou  to  the  ground  and  stone  pavement  in  the 
j*^*     ,  docks  of  the  said  Company,  and  on  and  along  which  the 

the  thing  ia       plaintiff  was  then  lawfully  passing;    and  the  defendants, 

ahewn  to  be  ^  y    k  o 

under  the         by  their  servants,  so  negligently,  carelessly  and  improperly 

management 

of  the  defend-  lowered  the  said  bags  of  sugar  and  conducted  themselves 
Berranta,  and    in  that  behalf  that  the  same  came  and  fell  upon  and  against 

the  accident 

ia  such  as  in 

the  ordinary  coiuise  of  things  does  not  happen  if  those  who  have  the  management  use  proper 

care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  by  the  defendant,  that  the 

accident  arose  from  want  of  care. 

In  an  action  against  a  dock  Company  for  injury  to  the  plaintiff  by  their  alleged  negligence 
the  plaintiff  proved  that  he  was  an  officer  of  the  Customs,  and  that,  whilst  in  the  discharge 


(a)  Not  reported,  as  no  solemn  rule  was  made  absolute  in  order 

judgment  was  pronounced,  but  that  the  case  might  be  taken  to  a 

only    expressions  of  opinion  in  Court  of  error, 
which  the  Court  differed ;  and  the 
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the  plaintiff:  Whereby  the  plaintiff  was  greatly  wounded, 
bruised^  hurt  and  permanently  injured,  &c. 

Plea. — Not  guilty,  and  issue  thereon.  r. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  Book  Ca 
after  Trinity  Term,  1864,  the  plaintiff  deposed  as  follows  :— 
I  am  an  officer  of  the  Customs.  I  am  an  auxiliary  examiner* 
I  superintend  weighing  goods.  On  the  19th  of  January 
I  had  performed  duty  at  the  East  Quay  of  the  London 
Docks.  I  was  directed  to  go  from  the  East  Quay  to  the 
Spirit  Quay  by  Mr.  Lilley,  the  surveyor.  I  went  to  the 
Spirit  Quay  in  order  to  do  duty.  I  proceeded  on  my  way. 
There  are  warehouses  on  the  Spirit  Quay.  I  went  to  the 
entrance  of  one  of  the  warehouses,  and  could  not  find  Mr. 
Lilley.  I  was  told  he  was  in  another  warehouse.  I  was 
proceeding  to  where  I  was  told  he  was  at  the  time  of  the 
accident.  I  proceeded  to  the  first  door  I  met  upon  the 
quay.  I  went  into  the  warehouse  of  which  it  was  the 
door.  I  met  a  labouring  man  about  two  yards  within  the 
warehouse.  I  asked  him  if  Mr.  Lilley  was  there.  He 
said,  "  No,  Sir ;  you  will  find  him  in  the  next  doorway.'' 
In  passing  from  one  doorway  to  the  other  I  was  felled  to 
the  ground  by  six  bags  of  sugar  falling  upon  me.  (He 
then  described  the  injuries  he  received.)  No  one  but 
myself  was  at  the  place.  I  had  no  warning.  There  was 
no  fence  or  barrier.  No  one  called  out.  I  heard  the 
rattling  of  a  chain. 

At  the  conclusion  of  the  plaintiff's  examination  in  chief 
the  learned  Judge  expressed  his  opinion  that,  even  assuming 
that  the  bags  of  sugar  were  being  dealt  with  by  the  ser- 
vants of  the  defendants  in  the  course  of  their  employment, 
and  that  the  plaintiff  was  lawfully  passing  through  the 
Docks,  there  was  not  sufficient  evidence  of  negligence  on 
the  part  of  the  defendants  to  entitle  him  to  leave  the  case 
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1865.        to  the  jury ;  and  his  lordship  then  directed  the  jury  to  find 

^"^^^^      a  verdict  for  the  defendants. 

^«  The  Solicitor  General^  in  the  following  Michaelmas  Term, 

Dock  Co.      obtained  a  rule  nisi  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  that  there  was  evidence  for  the  jury  of 
negligence  by  the  defendants'  servants;  which  rule  was 
made  absolute  in  the  same  Term :  whereupon  the  defendants 
brought  this  appeal. 

Field  {Murphy  with  him)  argued  for  the  defendants  {a). 
—There  was  no  evidence  of  negligence  which  ought  to 
have  been  submitted  to  the  jury.  This  case  is  distinguish- 
able fix>m  Byrne  v.  Boodle  {b\  because  the  place  in  which 
the  accident  occurred  was  not^  as  there^  a  public  highway, 
but  a  dock  the  property  of  a  Company,  and  the  public  had 
no  right  to  walk  in  front  of  the  warehouses.  If,  upon  the 
evidence,  the  facts  are  as  consistent  with  the  absence  of 
negligence  as  with  negligence,  there  is  no  evidence  for 
the  jury.  So,  if  the  facts  are  consistent  with  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  there  is 
no  evidence  for  the  jury.  It  is  consistent  with  the  evi- 
dence that  the  bags  of  sugar  were  being  lowered  in  the 
usual  course,  and  that  the  plaintiff  did  not  take  proper 
care  in  passing  from  one  warehouse  to  the  other.  [^Cromp^ 
ton,  J. — There  could  be  no  contributory  negligence  unless 
there  was  negligence  on  the  part  of  the  defendants.]  Where 
it  is  a  perfectly  even  balance  upon  the  evidence  whether 
the  injury  complained  of  has  resulted  from  the  want  of 
proper  care  on  the  one  side  or  on  the  other,  the  party  who 
founds  his  claim  upon  the  imputation  of  negligence  fails  to 
establish  his  case:  per  Erie,  C.  J.,  in  Cotton  y.  ffhod(c). 

(a)  Before  Erie,  C.  J.,  Cromp-  (h)  2  H.  &  C.  722, 

ton,  J.,  Byles,  J.,  Blackburn,  J,,  (<?)  8  C.  B.,  N.  S.  568,  571. 

Keating,  J.,  and  Mellor,  J. 
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A  scintilla  of  evidence,  or  a  mere  surmise  that  there  may 
have  been  negligence  on  the  part  of  the  defendants,  will 
not  justify  a  Judge  in  leaving  the  case  to  the  jury :  Toomey  9. 

V.  The  London,  Brighton  and  South  Coast  Railway  Com"  Dock  Co. 
pany  (a).  That  doctrine  was  acted  upon  in  Hammach  v« 
White  (A).  There  JFrfe,  J,,  in  the  course  of  the  argumenfy 
said: — "  I  do  not  assent  to  the  doctrine  that  mere  proof  of 
the  accident  throws  upon  the  defendants  the  burthen  of 
shewing  the  real  cause  of  the  injury.  All  the  cases  where 
the  happening  of  an  accident  has  been  held  to  be  prim& 
facie  evidence  of  negligence  have  been  cases  of  contract.'' 
[Blackburn,  J. — The  question  depends  on  the  nature  and 
character  of  the  accident.  If  a  ship  goes  down  in  the  sea 
that  is  eqtially  as  consistent  with  care  as  with  negligence ; 
but  if  a  ship  goes  down  in  a  dock,  is  not  the  fact  of  the 
accident  prim£  facie  evidence  of  negligence  ?]  There  was 
no  evidence  of  want  of  reasonable  care.  The  fact  of 
lowering  the  bags  is  quite  as  consistent  with^are  as  with 
the  absence  of  it.  [Crompton,  J. — It  is  stated  that  the  bags 
fell  upon  the  plaintiff:  then  how  could  they  have  been 
lowered  in  the  ordinary  course  ?]  The  accident  may  be 
accounted  for  in  many  ways  consistent  with  the  absence 
of  negligence.  If  a  custom  house  officer,  in  the  perform- 
ance of  his  duty,  boarded  a  ship  and  fell  down  an  open 
hatchway,  the  fact  of  the  accident  would  be  no  evidence  of 
negligence.  The  doctrine  laid  dovm  in  Cotton  v.  fFood  (c) 
was  affirmed  in  Cooke  v.  Waring  {d).  In  Comman  v.  The 
Eastern  Counties  Railway  Company  {e)  Bramu^ell,  B.»  con- 
sidered it  an  ingredient  in  a  case  of  negligence,  that  the 
mischief  which  happened  was  one  which  could  have  been 
foreseen.   Wilkinson  v.  Fairrie  (/)  is  an  authority  that  it  was 

(a)  3  C.  B.,  N.  S.  146.  160.  ((f)  2  H.  &  C.  332. 

(6)  11  C.  B.,  N.  S.  588.  (e)  4  H.  &  N.  781. 

(c)  8  C.  B.,  N.  S.  568.  (/)  1  H.  &  C.  633. 
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1865«        ^^6  plaintiff's  duty  to  take  care  of  his  own  safety.     [Black" 

^■T^*^^^      iwm,  J. — There  is  an  old  pleading  rule,  that  less  particu- 

,   ^'  larity  is  required  when  the  facts  lie  more  in  the  knowledge 

LoHDoir  -^  -I  o 

Dock  Co.  of  the  opposite  party  than  of  the  party  pleading.  Applying 
that  here,  is  not  the  fact  of  the  accident  sufficient  evidence  to 
call  upon  the  defendants  to  prove  that  there  was  no  negli- 
gence ?]  The  defendants  had  a  right  to  use  their  warehouse 
in  the  way  they  did,  and  there  was  no  obligation  or  duty  on 
their  part  to  put  up  any  fence  or  barrier,  or  warn  the  public 
of  danger.  The  plaintiff  was  in  the  position  of  a  person  who 
had  a  mere  license  to  enter  the  Docks,  and  he  was  not 
obliged  to  go  the  way  he  did:  Bolch  v.  Smith  (a). — He 
also  referred  to  Gallagher  v.  Piper  (A). 

Hie  Solicitor  General  (  T.  Jones  with  him),  for  the  plain- 
tiff. — It  is  conceded  that  where  the  evidence  is  as  equally 
consistent  with  due  care  as  with  negligence,  there  is  no 
case  for  the  jury.  It  is  also  conceded  that  it  is  not  enough 
to  shew  a  mere  scintilla  of  evidence.  No  rule  can  be  laid 
down  that  the  mere  fact  of  an  accident  is  evidence  of 
negligence ;  for  each  case  must  depend  on  its  own  circum- 
stances. In  determining  what  evidence  a  plaintiff  must 
give,  regard  must  be  had  to  what  a  person  in  his  position 
may  be  reasonably  expected  to  give.  Assuming  that  there 
was  negligence  on  the  part  of  the  defendants  in  hiring 
incompetent  servants,  what  more  evidence  could  the  plain- 
tiff have  given  unless  he  called  adverse  witnesses  to  prove 
facts  peculiarly  within  the  knowledge  of  the  defendants  ? 
In  Christie  v.  Griggs  (c)  Sir  James  Mansfield  ruled  that  the 
mere  fact  of  a  coach  having  broken  down  was  primS 
facie  evidence  of  negligence.  In  Skinner  v.  The  London, 
Brighton  and  South  Coast  Railway  Company  (d)  this  Court 

(o)  7  H.  &  N.  736.  (c)  2  Camp.  79. 

{b)  16  C.  B.,  N.  S.  669.  (d)  5  Exch.  78/ 
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held  that  a  collision  between  two  trains  on  a  railway  was 
prima  facie  evidence  of  negligence.  The  true  test  is, 
whether  the  case  is  more  consistent  with  negligence  than  •• 

LOMDOK 

care.     Looking  at  the  simple  iact  that  the  bags  of  sugar      Dock  Co. 
fell  violently  upon  the  plaintiff,  this  case  is  more  consistent 
with  negligence  than  care. 

Field  was  not  called  upon  to  reply. 

Erle,  C.  J. — The  majority  of  the  Court  have  come  to 
the  following  conclusions. 

There  must  be  reasonable  evidence  of  negligence. 

But  where  the  thing  is  shewn  to  be  under  the  manage* 
ment  of  the  defendant  or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendants,  that  the  accident  arose  from  want  of 
care. 

We  all  assent  to  the  principles  laid  down  in  the  cases 
cited  for  the  defendants ;  but  the  judgment  turns  on  the 
construction  to  be  put  on  the  Judge's  notes.  As  my 
brother  Mellor  and  myself  read  them  we  cannot  find  that 
reasonable  evidence  of  negligence  which  has  been  apparent 
to  the  rest  of  the  Court. 

The  judgment  of  the  Court  below  must  be  aflSrmed,  and 
the  case  must  go  down  to  a  new  trial,  when  the  effect  of 
the  evidence  will  in  all  probability  be  more  correctly 
ascertained. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 

^^^  7.  Williams  t;,  Jones, 

The  plaintiff  J.  HIS  was  an  appeal  against  the  decision  of  the  Court  of 
to  the  defend-  Exchequer,  in  making  absolute  a  rule  to  enter  the  verdict 
therein  a  sini-  ^^^  ^^  defendant,  pursuant  to  leave  reserved  at  the  trial, 
a  ^roe^    '  *^®  pleadings  and  facts  fully  appear  in  the  report  of  the 

S?de?e^daJt,    ^^**®  ^°  ^^®  ^^^^  ^®^^^  '   ^^^^'  P'  ^^^• 

whilst  at 
work  in  the 

shed  making  Grove  (Giffard  mth  him)  argued  for  the  plaintiff  (a). — 

the  sign-  , 

board,  lighted  This  case  Stands  upon  a  totally  different  ground  from  that 

a  match  with  ^^  the  ordinary  relation  of  master  and  servant ;  and  comes 

which^e^*  wiihin  the  lule  as  to  the  species  of  bailment  called  "com- 

&)f  set""^  modatum."    The  jury  have  found  that  the  plaintiff  lent 

&e  to  the  ^ijg  ahed  to  the  defendant,  and  that  the  fire  was  caused  by 

Bhavrngs  on  ■' 

the  ^imd,       the  negligence  of  the  defendant's  servants.     The  question 

by  which  tho 

Bhedwas  is,  whether  there  was  evidence  to  support  that  finding. 

burned. 

Held,  in  the  There  is  no  reason  for  any  distinction  between  a  bailment 

Chamber  of  real  property  and  a  bailment  of  a  personal   chattel, 

judgmenf  of  *  [Blackburn,  J. — The  question  is,  whether  there  is  evidence 

tiie  Court  ^}jg^  ^^Q  defendant  did  not  take  reasonable  care  that  no 

below),  that 

the  defend-       damage  should  be  caused  to  the  plaintiff  by  the  use  of  the 

ant  was  not  °  sr  ^ 

liable:  Per       shed.     Crompton,  J. — Suppose  A.  lent  his  carriage  to  B., 

ErlSy  C.  J., 

Keating  and  and  a  servant  of  the  latter,  whilst  cleaning  it,  lighted  a  pipe 

Dissentien-  Rnd  Set  fire  to  it.]     A.  would  have  a  right  of  action  against 

bum,  J.,  and  ^'     The  obligations  of  a  borrower  are  to  take  proper  care 

'  of  the  thing  borrowed  ;  to  use  it  according  to  the  intention 

(a)  Before  Erle^  C.  J.,  BktMum,  J.}  Keating^  J.,  MeUor,  J^  and 
Smithy  J. 
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of  the  lender;  to  restore  it  at  the  proper  time;  and  to  1866. 
restore  it  in  a  proper  condition:  Story  on  Bailments, 
ch.  4,  §  236,  p.  247,  5th  edit.,  **  As  the  loan  is  gratuitous 
and  exclusively  for  the  benefit  of  the  borrower,  he  is,  upon 
the  common  principles  of  bailment,  already  stated,  bound 
to  extraordinary  diligence:"  §  237.  Both  by  the  common 
law  and  the  Roman  law,  a  borrower  is  exempt  from  lia- 
bility for  losses  by  inevitable  accident,  or  casualties  which 
could  not  be  foreseen  or  guarded  against  Is  vero  qui 
utendum  accepit,  si  majore  casu,  cui  humana  infirmitas 
resistere  non  potest,  (vehiti  incendio,  ruina,  naufragio,)rem 
quam  accepit,  amiserit,  securus  est  (a),  §  240,  p.  252.  If  the 
house  of  a  bailee  be  in  flames,  and  he  saves  a  chattel  of  his 
own  in  preference  to  the  chattel  he  borrowed,  he  must 
make  compensation :  ^'  Si  incendio,  vel  ruina  aliquid  contigit, 
vel  aliquod  damnum  fatale,  non  tcnebitur ;  nisi  forte,  cum 
possit  res  commodates  salvas  facere,  suas  praetulit(A):"  §  245, 
p.  256.  No  doubt  the  lender  may  revoke  the  loan  at  his 
will  and  pleasure:  §  277,  p.  289.  By  the  Roman  law, 
wherever  the  thing  borrowed  is  returned  in  an  injured  or 
deteriorated  state  by  the  default  of  the  borrower,  the  latter 
is  responsible  for  all  damages,  notwithstanding  the  return, 
at  least  if  there  has  not  been  an  express  or  implied  waiver 
of  any  damages  by  the  lender :  Si  reddita  quidem  sit  res 
commodate,  sed  deterior  reddita,  non  videbitur  reddita, 
quae  deterior  facta  redditur,  nisi  quod  interest,  praestetur : 
proprie  enim  dicitur  res  non  reddita  quae  deterior  red- 
ditur (c):  §  269,  p.  283.  Lord  Holt,  in  his  judgment  in 
Coffgs  V.  Bernard  (d),  said :  "  As  to  the  second  sort  of  bail- 
ment, viz.,  commodatum,  or  lending  gratis,  the  borrower  is 
bound  to  the  strictest  care  and  diligence  to  keep  the  goods, 

(a)  Dig.  Lib.  44,  tit.  7, 1.  §  4.  (c)  Dig.  Lib.  13,  tit.  6, 1. 8,  §  1 ; 

(6)  Dig.  Lib.  13,  tit.  6,  1.  5,      Pothier,  Pr6t  k  Usage,  n. 60. 
§  4,  Pothier,  Pret  k  Usage,  n.  56.  (d)  2  Ld.  Raym.  909.  915. 
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SO  as  to  restore  them  back  to  the  lender;  because  the 
bailee  has  a  benefit  by  the  use  of  them,  so  that,  if  the 
bailee  be  guilty  of  the  least  neglect,  he  will  be  answerable.** 
In  the  notes  to  Coggs  v.  Bernard^  1  Smith*s  Lead.  Cas. 
193,  5th  edit.,  it  is  said:  **  As  to  commodatum  or  loan,  the 
responsibility  of  the  bailee  is  much  more  strictly  enforced 
in  this  class  of  bailments ;  and  that  with  justice,  for  the 
loan  to  him  is  for  his  own  advantage, — not,  as  in  the  case  of 
deposit,  for  that  of  the  bailor.  Besides,  he  may  justly  be 
considered  as  representing  himself  to  the  bailor  to  be  a 
person  of  competent  skill  to  take  care  of  the  thing  lent" 
In  Blakemore  v.  The  Bristol  and  Exeter  Railway  Company  (a) 
the  Court  observed  that  the  principles  which  govern  the 
obligations  which  a  mere  lender  of  a  chattel  for  use  con- 
tracts towards  the  borrower  are  based  on  the  civil  law ;  and 
they  laid  down  that  **  the  duties  of  the  borrower  and  lender 
are  in  some  degree  correlative.  The  lender  must  be  taken 
to  lend  for  the  purpose  of  a  beneficial  use  by  the  borrower ; 
the  borrower,  therefore,  is  not  responsible  for  reasonable 
wear  and  tear;  but  he  is  for  negligence,  for  misuse,  for 
gross  want  of  skill  in  the  use;  above  all,  for  anything 
which  may  be  qualified  as  legal  fraud."  A  person  who 
rides  a  horse  gratuitously  at  the  owner's  request  is  equally 
liable  with  a  borrower  for  injury  caused  to  it  by  his  want 
of  skill:  Wilson  v.  Brett (b).  Taberville  v.  Stamp {c)  was 
an  action  against  the  defendant  for  negligently  keeping  his 
fire,  and  Holt,  C.  J.,  said :  **  If  the  defendant's  servant 
kindled  the  fire  in  the  way  of  husbandry  and  proper  for  his 
employment,  though  he  had  no  express  command  of  his 
master,  yet  his  master  shall  be  liable  to  an  action  for 
damage  done  to  another  by  the  fire ;  for  it  shall  be  intended 
that  the  servant  had  authority  from  his  master,  it  being  for 

(a)  8  E.  &  B.  1035.  1050.  (ft)  11  M.  &  W.  113. 

(c)  1  Ld.  Raym.  264. 
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his  master's  benefit."  This  case  is  not  within  the  principles        1865. 
which  regulate  the  liability  of  a  master  for  injury  caused 
by  his  servant     It  depends  upon  the  obligation  which  the 
law  imposes  on  a  gratuitous  bailee  to  return  the  thing  lent, 
unless  prevented  by  vis  major  or  some  unforeseen  casualty. 
It  makes  no  difference  whether  the  licence  was  revocable 
or  irrevocable ;  and  there  is  no  reason  for  any  distinction 
between  the  loan  of  real  property  and  a  personal  chattel. 
The  question,  what  degree  of  care  is  the  borrower  bound 
to  use,  cannot  depend  upon  whether  the  thing  lent  is 
detached  or  fixed  to  the  soil.     But,  assuming  that  this  is 
the*  ordinary  case  of  master  and  servant,  the  defendant  is 
responsible.     In  Limpus  v.  London  General  Omnibus  Comr 
pany  {a),  IViUiams^  J.,  in  the  course  of  the  argument,  said : 
**  Suppose  a  roaster  told  his  coachman  not  to  drive  when 
ho^was  drunk,  but  he  nevertheless  did  so,  would  not  the 
master  be  responsible?"     If  that  dictum  be  correct,  the 
defendant  in  this  case  would  be  responsible  even  though 
he  had  told  the  carpenter  not  to  smoke  in  the  shed.     This 
is  in  fact  the  case  of  a  master,  who,  having  property  gra- 
tuitously lent  to  him,  is  responsible  for  the  negligent  act 
of  his  servant  in  the  use  of  it. 

Gray  {Hughes  with  him),  for  the  defendant.— The  de- 
fendant is  entitled  to  judgment  on  two  grounds:  first,  the 
law  as  to  the  duty  of  a  bailee  of  personal  chattels  does  not 
apply  to  this  case,  because  there  was  no  bailment  on  which 
any  contract  arose,  but  a  mere  licence  to  use  a  chattel 
real.  Secondly,  assuming  that  the  law  as  to  a  bailment  of 
personal  chattels  applies,  the  act  of  Davies  in  Ifghting  his 
pipe  was  not  an  act  done  by  him  as  the  servant  of  the 
defendant,  so  as  to  render  the  defendant  liable,  within  the 
rule  qui  facit  per  alium  facit  per  se.   There  must  have  been 

(a)  1  H.  &  C.  527. 
VOL.  IlL— -H.  &  C.  R  R  EXCH. 
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1865.       numerous  cases  of  a  licence  to  enter  a  field  and  use  a  farm, 
and  if  this  action  is  maintainable  it  is  singular  that  no 
instance  of  such  an  action  can  be  found.     In  Blakemore  v. 
The  Bristol  and  Exeter  Railuoay  Company  (a)  the  question 
arose  upon  a  special  contract  between  the  parties ;  if  there 
bad  been  no  contract  there  would  have  been  a  wrong  for 
which  no  action  would  lie.     There  was  no  tenancy  at  will 
of  the  shed,  but  a  mere  license  to  use  it ;  and  a  licence  to 
go  on  the  land  of  another  creates  no  contract.     If  a  person 
permitted  another  to  use  a  field,  and  the  latter  was  injured 
by  falling  into  a  prt,  though  the  circumstances  might  be 
such  as  to  render  the  former  liable  in  an  action  on  the  case 
be  clearly  would  not  be  liable  in  an  action  of  contract. 
Even  if  the  defendant  were  tenant  at  will  he  would  not  be 
liable :   The  Countess  of  Shrewsbury's  Case  (A).     Where  an 
action  lies  for  a  wrong,  there  is  some  duty  or  obligation  not 
to  commit  that  wrong.     Here  the  wrong  was  wholly  uncon- 
nected with  the  purpose  for  which  the  shed  was  used.    The 
defendant,  with  the  permission  of  the  plaintiff,  entered  on 
bis  land  for  a  certain  purpose ;  something  was  done  beyond 
that  purpose,  which  is  a  trespass:   then  by  whom  was  it 
committed  ?   Not  by  the  defendant,  but  by  Davies,  and  he  is 
liable  to  an  action  of  trespass.    [Afi?//ar,  J. — Suppose  Davies 
bad  got  drunk  and  set  fire  to  the  premises.]   The  defendant 
would  not  have  been  liable.     A  master  is  liable  for  the 
ni^ligence  of  his  servant  in  the  course  of  his  employment, 
but  he  is  not  responsible  for  a  wrongful  act  of  his  servant 
not  within  the  scope  of  the  employment.    Here  the  damage 
was  caused  by  the  act  of  Davies  in  lighting  his  pipe,  which 
was  altogether  beyond  the  scope  of  his  employment.     In 
the  case  of  a  gratuitous  loan,  if  the  thing  lent  is  destroyed 
without  any  negligence  on  the  part  of  the  borrower,  he  is 
not  liable:  Story  on  Bailments,  s.  237,  p.  247,  5th  ed. 
(a)  8  E.  &  B.  1035.  (h)  6  Rep.  13  a. 
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Where  the  act  is  done  for  the  master's  beneBt  and  in  the 
course  of  the  employment  he  is  liable^  although  he  gave 
no  express  command,  for  an  authority  will  be  implied: 
Tuberville  v.  Stampe  (a),  McKenzie  v.  McLeod  (A).  If 
Davies  had  set  fire  to  the  shed  by  negligently  beating  the 
glue  the  defendant  would  have  been  liable:  Seymour  v. 
Greenwood  (c) ;  but  he  was  not  obliged  to  light  a  pipe. 

Grove  replied* 

The  learned  Judges  having  differed  in  opinion,  the  fol- 
lowing judgments  were  delivered  in  Easter  Vacation 
(May  17). 

Mellor,  J. — In  this  case  the  plaintiff  had  gratuitously 
permitted  the  defendant  to  use  his  shed  for  the  purpose  of 
having  a  signboard  made  therein.  The  defendant  employed 
a  carpenter  named  Davies  to  make  such  signboard  for  him  in 
the  shed  in  question.  Davies  was  guilty  of  negligence  in 
lighting  his  pipe  in  the  shed  during  an  interval  of  work  at 
the  signboard,  and  thereby  set  the  shed  on  fire ;  and  the 
only  question  for  us  is  whether  the  judgment  of  the  Court 
below  is  erroneous  in  holding  that  the  negligent  act  of 
Davies  was  not  under  the  circumstances  an  act  for  which 
the  defendant  is  responsible,  as  not  being  an  act  done  in 
the  course  of  his  employment  by  the  defendant. 

Upon  the  other  points  raised  during  the  argument  there 
is  no  difference  of  opinion.  The  license  to  the  defendant 
was  to  use  the  shed  for  the  purpose  of  having  the  signboard 
made  therein,  and  the  duty  resulting  was  that  he  should 
take  reasonable  care  that  no  damage  or  injury  should  be 
occasioned,  by  reason  of  such  license,  to  the  plaintiff,  by  any 

(a)  1  Ld.  Raym.  264.  (b)  10  Bing.  385. 

(c)  7  H.  &  N.  S66. 

B  a  2 
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act  of  defendant  or  of  any  person  employed  by  him  to 
make  the  signboard. 

It  being  conceded  that  the  act  of  Davies  was  a  negli- 
gent act,  and  that  he  was  the  servant  of  the  defendant 
in  making  the  signboard,  does  it  not  follow  that  such 
act  having  been  committed  by  Davies  in  the  use  of  the 
shed  during  the  time  he  was  there,  for  the  purpose  of 
making  the  signboard,  although  not  at  the  time  actually  at 
work  at  the  signboard,  was  a  breach  of  the  duty  resulting 
from  the  permission  given  by  the  plaintiff  to  the  defendant? 
Davies  was  employed  to  make  the  signboard  in  the  shed,  and 
the  consequence  of  the  negligence  to  the  plaintiff  is  the 
same  whether  he  was  actually  at  work  or  not,  so  long  as  it 
was  committed  in  the  use  of  the  shed  under  the  license  gvven 
by  the  plaintiff  to  the  defendant.  The  making  of  the  sign- 
board and  the  use  of  the  shed  cannot  be  disconnected,  as  it 
appears  to  me.  The  permission  given  by  the  plaintiff  was 
to  use  the  shed  for  the  purpose  of  making  the  signboard,  and 
negligence  in  the  use  of  the  shed  appears  to  me  to  fall 
strictly  within  the  course  of  Davies'  employment,  and  that 
therefore  the  defendant  was  liable,  and  that  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

Blackburn,  J. — The  jury  have  found,  in  answer  to  a 
question  put  to  them  by  the  learned  Judge,  "that  the 
plaintiff  lent  the  defendant  the  shed  as  alleged,"  and  a 
great  part  of  Mr.  Grovels  argument  was  based  upon  the 
assumption  that  under  this  finding  we  were  to  consider  the 
defendant,  as  a  borrower  of  the  shed,  bound  to  keep  it 
safely  as  far  as  might  be  and  restore  it ;  but  this  finding 
must  be  understood  with  reference  to  the  allegation  in  the 
declaration  and  the  evidence,  and  I  agree  with  the  Court 
below  that  it  is  not  to  be  understood  in  the  sense  that  there 
was  any  bailment  of  the  shed  as  a  chattel  or  any  demise 
of  it  as  real  property,  but  merely  that  the  plaintiff  did,  for 
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the  defendant's  accomraodation  and  without  any  reward  to  1865, 
himself,  permit  the  defendant,  by  his  servants,  to  use  the 
shed  for  the  purpose  of  carpentering  work.  This  is  the 
mode  in  which  the  transaction  is  described  in  the  declara- 
tion, which  I  think  takes  the  true  view  of  the  facts,  and  I 
think  that  the  duty  which  the  law  casts  on  a  person  using 
the  shed  under  such  a  permission  is  also  accurately  stated 
in  the  declaration  in  this  case,  and  it  is  to  take  reasonable 
care  that  no  damage  or  injury  should  be  occasioned  by  the 
use  thereof  by  him  and  his  servants.  The  question  in  the 
cause  is  whether  on  the  facts  there  was  evidence  which 
justified  the  jury  in  finding  a  breach  of  that  duty.  Their 
finding  is  that  ^*  the  fire  was  caused  by  the  negligence  of 
defendants*  servant  in  using  the  shed.^'  It  is  not  disputed 
that  there  was  ample  evidence  that  the  fire  was  caused  by 
the  negligence  of  Davies  in  lighting  his  pipe,  nor  that 
there  was  sufficient  evidence  that  Davies  was  employed  by 
the  defendant  to  use  the  shed  as  a  carpenter,  so  that  the 
relation  of  master  and  servant  existed  between  them. 

Now  the  general  rule  of  law  is  clear,  that  where  the 
relation  of  master  and  servant  exists  between  one  directing 
a  thing  to  be  done  and  those  employed  to  do  it,  the  master 
is  considered  in  law  to  do  it  himself,  and  as  a  consequence 
that  the  master  is  responsible,  not  only  for  the  consequences 
of  the  thing  which  he  directed  to  be  done,  but  also  for  the 
consequences  of  any  negligence  of  his  servants  in  the  course 
of  the  employment,  though  the  master  was  no  party  to  such 
negligence  and  even  did  his  best  to  prevent  it ;  as  in  the 
ordinary  case  where  a  master,  selecting  a  coachman  believed 
to  be  sober,  sends  him  out  with  orders  to  drive  quietly,  and 
the  coachman  gets  drunk  and  drives  furiously.  In  such  a 
case  it  may  seem  hard  that  the  master  should  be  responsible, 
yet  he  no  doubt  is  if  he  be  his  master  within  the  definition 
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1866.  Stated  by  Parke,  B.,  in  Quarman  v.  Bamett  (a),  that  the 
person  is  liable  *'  who  stood  in  the  relation  of  master  to  the 
wrongdoer — he  who  had  selected  him  as  his  servant,  from 
the  knowledge  of  or  belief  in  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was 
bound  to  receive  and  obey."  But  the  master  is  not  liable 
for  any  negligence  or  tort  of  the  servant  which  is  not  in 
the  couise  of  the  employment,  for  such  negligence  or  tort 
cannot  be  considered  as  in  any  way  the  act  of  the  master. 

In  the  present  case  the  difficulty  is  to  apply  these  rules 
to  the  facts.  It  is  said  that  Davies,  the  servant,  was  not 
employed  by  his  master  to  smoke  or  to  light  his  pipe,  and 
that  is  no  doubt  true ;  but  the  act  of  lighting  a  pipe  was 
in  itself  a  harmless  act ;  it  only  became  negligent  and  a 
breach  of  duty  towards  the  plaintiff  because  it  was  done 
when  using  his  shed  and  working  there  amongst  inflam- 
mable materials.  Had  the  action  been  brought  against 
Davies  himself,  it  could  not  have  been  maintained  for 
merely  lighting  his  pipe,  but  that  under  the  circumstances 
would  have  been  evidence  that  he  failed  to  take  reasonable 
care  when  using  the  plaintiff's  shed  and  working  there, 
which  would  have  been  the  true  ground  of  action.  The 
action  would  have  lain  against  Davies  personally  for  negli- 
gence in  doing  that  very  thing  which  he  was  employed  by 
the  defendant  to  do  as  his  servant  and  not  otherwise.  It 
seems  to  me,  therefore,  that  it  was  negligence  in  the  course 
of  his  employment,  such  as  to  be  in  law  the  negligence  of 
bis  master,  the  defendant.  The  point  is  not  one  admitting 
of  being  elucidated  by  argument  or  by  decided  cases:  in 
truth  the  whole  case  depends  upon  whether  this  is  a  correct 
statement  of  the  effect  of  the  facts. 

I  feel,  as  the  Court  below  did,  that  it  is  a  nice  and 

(a)  6  M.  &  W.  499.  509. 
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puzzling  question,  but  in  the  view  I  take  of  it  I  think  the        1865. 
judgment  should  be  reversed. 

Keating,  J. — The  judgment  which  I  am  about  to  de- 
liver is  that  of  Erkj  C.  J.,  Smith,  J.,  and  mjsel£ 

We  are  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  should  be  affirmed. 

The  facts  are  few : — The  plaintiff  having  sold  some  boards 
to  the  defendant  allowed  him  to  have  them  made  into  a 
signboard  in  one  of  three  sheds  belonging  to  him;  the 
defendant  employed  a  carpenter  named  Davies  to  do  the 
job.  Whilst  Davies  was  at  work  in  the  shed  making  the  sign- 
board, a  stranger  (2.^.  a  person  not  employed  by  plaintiff 
or  defendant,  or  having  any  business  in  the  shed)  came  in, 
filled  his  pipe  with  tobacco,  and,  at  the  request  of  Davies, 
gave  him  sufficient  tobacco  to  fill  his  pipe.  The  stranger 
then  struck  a  match  with  which  he  lighted  his  own  pipe, 
and  Davies  having  lighted  a  shaving  at  the  flame  of  the 
match,  after  lighting  his  pipe  with  it  put  it  down  or  let  it 
fall  negligently,  and,  in  endeavouring  to  kick  away  the 
shavings  from  the  fire,  kicked  the  fire  into  the  shavings, 
and  the  three  sheds  of  the  plaintiff  were  consumed.  The 
jury  found  that  the  fire  was  caused  by  the  negligence  of  the 
defendant's  servant,  and  gave  a  verdict  for  the  plaintiff  for 
the  value  of  the  three  sheds. 

Upon  these  facts  the  question  stated  for  the  opinion  of 
this  Court  is,  whether  the  act  of  smoking  and  lighting 
the  shaving  whilst  employed  under  the  circumstances 
hereinbefore  stated  is  an  act  for  which  the  defendant  is 
liable,  and  it  seems  to  us  that  he  is  not. 

We  are  all  agreed  that  there  was  no  demise,  nor 
anything  in  the  nature  of,  or  analogous  to,  a  bailment 
of  the  shed  by  the  plaintiff  to  the  defendant,  but  a  mere 
license  to  the  defendant  to  use  it  by  his  servant,  for  the 
purpose    of    making    the    signboard.      The  question    is 
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1866.  whether  he  can  be  made  liable  for  the  damage  occasioned 
by  the  act  of  Davies,  who,  for  this  purpose,  must  be  taken 
to  have  been  his  servant.  That  a  master  is  liable  for  the 
negh'gence  of  his  servant  in  the  course  of  his  employment 
admits  of  no  doubt ;  and  if  it  could  be  said  that  the  act  of 
lighting  a  pipe  of  tobacco  for  the  purpose  of  smoking  it 
was  in  any  way  connected  with  the  making  of  the  signboard, 
which  alone  Davies  was  employed  by  the  defendant  to  do, 
there  would  be  no  difficulty  in  saying  the  master  would  be 
liable ;  but  we  can  see  no  such  connection.  It  was  not 
necessary  that  he  should  smoke  in  order  to  make  the  sign- 
board, nor  was  the  act  of  lighting  the  pipe  in  any  way 
whatever  for  the  benefit  of  his  master,  or  in  furtherance  of 
the  object  of  his  employment  (a).  It  is  said  he  was  negligent 
whilst  using  the  shed,  and  that  in  a  sense  is  true.  It  seems 
to  us,  however,  that  in  order  to  make  the  master  liable  the 
servant  must  not  only  have  been  negligent  in  using  the 
shed,  but  in  using  it  for  the  purposes  of  his  master  and  in 
the  course  of  his  employment.  He  was  only  licensed  to 
use  the  shed  for  the  purpose  of  making  the  signboard,  and 
when  he  used  it  for  other  purposes,  and  those  purposes 
exclusively  his  own,  his  license  was  at  an  end,  and  he 
became  an  independent  wrongdoer.  The  act  of  lighting  a 
pipe  for  the  purpose  of  smoking  tobacco  may,  under  certain 
circumstances,  be  a  harmless  act^  but  in  this  case  the  facts 
shew  it  was  highly  dangerous,  a  circumstance,  however,  which 
in  our  view  is  only  important  as  making  it  more  difficult  to 
connect  it  with  the  act  of  making  the  signboard,  and  less 
likely  to  have  been  in  furtherance  of  the  master's  business. 
If,  instead  of  bringing  into  the  shed  tobacco  and  matches,  the 
stranger  had  brought  in  squibs,  or  matches  without  tobacco, 
and  instead  of  amusing  themselves  by  smoking  they  had 
diverted  themselves  with   setting  fire  to    the  squibs  or 

(a)  See  TurberviUe  v.  Stampe^  1  Ld.  Raym.  264. 
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matches,  and  Davies  had  carelessly  thrown  down  or  let  fall  18G5. 
a  squib  or  a  match  and  so  caused  the  fire,  could  it  be  said 
the  master  would  be  liable  for  it  as  being  an  act  done  in 
the  course  of  the  employment?  We  do  not  think  so, 
and  yet  the  pastime  of  smoking,  although  more  frequently 
indulged  in  by  workmen  than  that  of  firing  squibs  or 
matches,  is  nevertheless  not  the  less  a  pastime,  and  equally 
unconnected  with  making  a  signboard. 

If,  indeed,  the  defendant  had  known  that  Davies  was  in 
the  habit  of  smoking  on  such  occasions,  and  took  no  pre- 
cautions against  his  doing  so  in  the  plaintiff's  shed,  he 
might  perhaps  have  been  made  liable  in  another  form ;  but 
here  there  is  not  only  no  evidence  of  anything  of  the  sort, 
but  it  would  seem  the  act  of  lighting  the  pipe  was  owing 
to  the  mere  accident  of  being  supplied  by  a  stranger  with 
tobacco  for  the  purpose  of  smoking. 

Nor  can  we  perceive  any  analogy  between  this  case 
and  that  put  in  argument  of  the  drunken  coachman  who 
drives  his  master's  carriage  and  horses  furiously  so  as  to 
cause  damage.  It  is  true  the  master  does  not  authorize  the 
servant  to  get  drunk,  nor  does  any  master  authorize  the 
negligence  in  a  servant  for  which  he  is  made  liable.  The 
question  is  as  to  the  employment  (a) ;  the  fitness  of  the  agent 
is  always  at  the  risk  of  the  master.  If,  as  was  said  in  the 
Court  below,  the  damage  had  been  occasioned  by  the  boil- 
ing over  of  the  glue  pot  whilst  making  the  sign  board,  the 
defendant  would  probably  have  been  liable,  certainly  not 
the  less  so  had  it  been  caused  by  Davies  taking  too  much 
beer. 

It  seems  to  us  therefore,  in  this  case,  which  is  one  of 
nicety  and  difficulty,  that  the  Court  of  £zche<)uer  was 
right,  and  that  their  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
(a)  See  per  Maulcj  J.,  MUcheU  v.  CrastwtUer^  13  C.  B.  243. 
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MEMORANDA. 

On  the  last  day  but  one  of  Hilary  Term  the  Honorable 
Mr.  Justice  Williams^  one  of  the  Judges  of  the  Court  of 
Common  Pleas,  retired  from  the  Bench,  in  consequence  of 
continued  indisposition. 

He  was  subsequently  sworn  in  a  member  of  the  Judicial 
Committee  of  the  Privy  Council. 

Montague  Smith,  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  a  Judge  of  the  Court  of  Common  Pleas,  in  the 
place  of  Mr.  Justice  Williams^  having  first  been  called  to 
the  degree  of  Serjeant-at-Law,  when  he  gave  rings  with 
the  motto  **  Pro  Lege." 

In  Hilary  Vacation  the  following  gentlemen  were  ap- 
pointed Her  Majesty^s  Counsel.  Thomas  Webster,  of  Lin- 
coln's Inn,  Esq.,  Sir  Thomas  Phillips^  Knt.,  of  the  Inner 
Temple,  Joseph  Brown,  of  the  Middle  Temple,  Esq., 
Clement  Milward,  of  the  Middle  Temple,  Esq.,  James 
Redfoord  Bulwer,  of  the  Inner  Temple,  Esq.,  and  Hardinge 
Stanley  Giffard,  of  the  Inner  Temple,  Esq, 

Benjamin  Coulson  Robinson,  of  the  Middle  Temple,  Esq., 
was  called  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  *'  Ex  Sese.'^ 
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TiiE  Attorney  General  v.  Henry  Chandos  Pole  May  5. 

Gell. 

NFORMATION  in  equity  by  the  Attorney  General  (so  Tlie2nd8ec- 


far  as  material)  as  follows : —  Succession 

1.  The  object  of  this  information  is  to  obtain  payment  js^'^^ieg 
of  duty  in  respect  of  the  succession  of  the  defendant  to  "^*  merely  to 

•^  ^  cases  where 

the  real  and  personal  property  devised  by  the  will  of  Philip  the  title  ac- 

Gell.  but  abo  to 

^     mi^         •  T  "Tki  'I'      i^   11   /    1       •     1        •      n  o         1  cases  where  tho 

2.  The  said  rhihp  Gell  (who  is  hereinafter  referred  to  title  has  ac- 
as  "  the  testator")  by  his  will,  dated  the  17th  day  of  Febru-  the  Act,  but 
ary,  1839,  and  duly  executed,  appointed  Edward  Sacheverel  j^^rest  in 
Chandos  Pole  and  John  Cruso  trustees  and  executors  of  possession  at 

once,  "or after 

his  will,  and  after  making  divers  specific  and  pecuniary  an  interraJ,'* 
bequests  the  testator  devised  and  bequeathed  unto  and  to  occurring 

.  after  the  Act, 

the  use  pf  the  said  Edward  Sacheverel  Chandos  Pole  and      A  testator 

devised  cer* 

John  Cruso,   their  heirs,   executors,   administrators,,  and  tain  property 

in  trust  for  his 
daughter  for 
life  if  she  surrived  her  then  husband,  and  after  her  death  for  such  child  or  children  by  s 
second  husband  f if  anj)  as  she  should  appoint.  And  in  case  she  died  before  her  husband,  or 
without  having  cnildren  by  a  second  husband,  the  testator  directed  the  trustees  to  convey  the 
estate  to  the  use  of  P.  for  life,  with  remainder  to  such  child  of  P.,  other  than  the  eldest  if 
more  than  one,  as  he  should  appoint,  and  in  default  of  appointment  to  his  second  and  other 
sons  in  tail.  And  the  testator  directed  the  rents  and  profits  during  the  I'oint  lives  of  his 
daughter  and  her  husband  to  accumulate  for  twenty-one  years,  if  they  should  so  long  live,  and 
be  added  to  the  corpus ;  and  if  they  lived  beyond  the  twenty-one  years,  then  during  the 
remainder  of  the  joint  lives  to  be  paid  to  the  person  or  persons  who  would  have  been  entitled 
to  the  corpus  if  the  daughter  were  dead  without  issue.  The  testator  died  in  1842.  P.  died 
on  the  19th  January,  1863,  without  making  any  appointment,  whereupon  the  defendant,  his 
second  son,  became  entitled  to  the  property.  The  term  of  twenty-one  years  expired  on  tho 
25th  January,  1863,  and  the  testator's  daughter  and  her  husband  were  then  living. — Hdd^ 
that  the  defendant,  on  the  death  of  his  father,  became  "  contingently  entitled  after  an 
interval*'  within  the  meaning  of  the  2nd  section  of  the  Succession  Du^  Act,  1853)  and  was 
therefore  liable  to  pay  duty. 
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1865.        assignSy  all  his  real  and  personal  estate.  Upon  trust  to  con* 

y^'^*^^      vert  all  his  ^personal  estate  (except  as  therein  mentioned) 
Attobnet  *^  ^         "^  ^ 

GsHKRAL  into  money  and  thereout  to  pay  his  debts,  &c.,  and 
Gill.  ^pplj  the  surplus  and  all  other  monies  falling  into  his 
general  personal  estate  to  the  like  uses  as  the  overplus  of 
*  the  rents  of  his  real  estate  and  the  accumulation  thereof 
were  thereinafter  directed  to  be  applied.  And  upon 
further  trust  during  the  joint  lives  of  William  Pole  Thom- 
failly  Esquire,  the  husband  of  his  only  surviving  child  Isa- 
bella, and  of  the  said  Isabella  bis  wife,  to  apply  the  rents 
of  his  real  estate  in  keeping  down  interest  upon  mortgages 
and  paying  off  the  principal,  and  to  accumulate  the  surplus 
and  place  it  out  at  interest,  together  with  any  surplus  of 
bis  personal  estate,  until  an  eligible  purchase  could  be 
found  of  manors  or  hereditaments  in  England,  with  a 
direction  that  the  same,  when  purchased,  should  be  con- 
veyed and  settled  to  the  uses  of  his  will,  and  that  in  the 
meantime  the  interest  of  the  money  applicable  to  pur- 
chases should  be  applied  in  the  same  manner  as  the  rents 
of  the  property  so  to  be  purchased  would  be  applicable. 
And  he  declared  that  it  was  his  wish  and  intention  that  all 
the  income  of  his  real  estate,  as  well  original  as  purchased, 
and  all  the  income  of  his  surplus  personal  estate,  and  of 
all  other  the  property  vested  for  the  time  being  in  the 
trustees  of  bis  will,  should  accumulate,  by  way  of  compound 
interest,  during  the  joint  lives  of  the  said  William  Pole 
Thomhill  and  Isabella  his  wife,  subject  nevertheless  to  the 
provisQ  for  cesser  thereinafter  contained,  and  should,  with 
all  accumulations  thereon  respectively,  be  laid  out  in  such 
purchases  of  manors  and  hereditaments  as  aforesaid,  and 
should  in  the  meantime  be  considered  as  converted  into 
real  estate.  And  the  testator  directed  that  immediately 
after  the  death  of  cither  of  them,  the  said  William  Pole 
Thomhill  and   Isabella  his  wife,  all  his  real  estate,  both 
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original  and  purchased,  should  be  subject  to  the  trusts 
thereinafter  declared,  that  is  to  say,  in  case  his  said  daughter  ^^!^!^^^ 
Isabella  should  survive  the  said  William  Pole  Thornhill  he  General 
directed  his  said  trustees,  after  paying  the  interest  upon  any  Gull, 
existing  mortgages,  to  pay  the  residue  of  the  rents  of  his 
estate  from  the  decease  of  the  said  William  Pole  Thornhill^ 
and  thenceforth  during  the  natural  life  of  his  said  daughter 
Isabella,  unto  or  for  the  benefit  of  his  said  daughter  for  her 
separate  use,  without  power  of  anticipation ;  and  in  case 
she  should  marry  again  and  should  leave  any  child  or 
children  by  any  after-taken  husband  surviving  her,  the 
testator  empowered  his  said  daughter,  by  deed  or  will,  to 
appoint  and  dispose  of  his  real  estate  unto  and  amongst 
such  child  or  children  in  such  manner  as  she  should  think 
fit,  and  directed  his  said  trustees  to  convey  his  said  real 
estate  unto  her  appointee  or  appointees  accordingly ;  and 
in  default  of  any  such  appointment,  the  testator  directed 
his  said  trustees  to  convey  the  said  real  estate  to  the  use  of 
the  child  or  children  of  his  said  daughter  by  any  such 
after-taken  husband  equally  amongst  them,  if  more  than 
one,  as  tenants  in  common  in  tail  with  cross  remainders 
amongst  them  in  tail.  And  in  case  his  said  daughter 
Isabella  should  die  in  the  lifetime  of  the  said  William  Pole 
Thornhill,  or  in  case  she  should  die  without  having  issue  by 
any  after-taken  husband,  or  in  case  there  should  be  a  failure 
of  all  her  children  by  her  after-taken  husband,  to  whom 
cross  remainders  in  tail  were  thereinbefore  directed  to  be 
limited,  then  and  in  either  of  those  cases  the  testator  directed 
bis  said  trustees  to  convey  his  real  estate  unto  and  to  the 
use  of  the  said  Edward  Sacheverel  Cbandos  Pole  and  his 
assigns  during  his  life,  with  remainder  to  the  use  of  any 
one  or  more  of  his  child  or  children  except  his  eldest  son, 
unless  being  his  only  child,  as  he  should  by  deed  or  will 
appoint;   with  remainder  after  the  decease  of  the  said 
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1865.        Edward  Sacheverel  Chandos  Pole,  as  to  all  such  part  of  the 

^"^^^"^^^      said  real  estate  as  should  not  be  disposed  of  by  him  in 
Attorney  ^  . 

General  manner  aforesaid,  unto  the  use  of  the  second  and  every 
Gelu  Other  son  of  the  said  Edward  Sacheverel  Chandos  Pole, 
except  his  eldest  son,  severally  and  successively  in  remainder 
one  after  another,  and  the  heirs  of  their  several  and  respec- 
tive bodies,  in  manner  in  the  said  will  mentioned,  with 
other  remainders  over  to  which  it  is  unnecessary  for  the 
purposes  of  this  suit  more  particularly  to  refer.  And  the 
testator  directed  that  the  person  who  should  become  entitled 
to  the  possession  of  the  said  real  estate  under  the  directions 
thereinbefore  contained  should,  within  the  space  of  three 
calendar  months  after  coming  into  such  possession,  take 
upon  himself  the  surname  of  ^*  GelL'*  And  the  said  will 
contains  a  proviso  in  the  following  terms,  that  is  to  say, 
'^  Provided  always,  and  I  direct  and  declare  that  in  case  at 
the  expiration  of  the  term  of  twenty-one  years  from  the 
day  of  my  decease  the  said  William  Pole  Tbornhill  and  my 
said  daughter  Isabella  Thornhill  shall  both  be  living,  then 
and  in  such  case  the  accumulation  of  the  rents,  issues,  and 
profits  of  the  real  estate  hereinbefore  devised,  and  of  the 
real  estate  purchased  by  my  said  trustees  or  trustee  under 
the  directions  herein  contained,  and  all  other  the  accumu- 
lations hereby  directed,  shall  cease ;  and  such  rents,  issues, 
and  profits,  or  the  overplus  thereof,  after  payment  of  the 
interest  of  any  mortgages  or  other  incumbrances  then  re- 
maining  a  charge  thereon,  and  all  other  the  income  of  the 
estate  and  effects  subject  to  be  invested  in  the  purchase  of 
hereditaments  under  the  trusts  of  this  my  will,  'shall  from 
and  after  the  expiration  of  the  said  term  of  twenty-one 
years  and  thenceforth  during  the  remainder  of  the  joint 
lives  of  the  said  William  Pole  Tbornhill  and  my  said 
daughter  Isabella,  or  the  overplus  thereof  after  keeping 
down  the  interest  on  all  mortgages  and  all  other  outgoings 
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or  incumbrances,  be  paid  by  my  said  trustees  or  trustee  for        1865. 
the  time  being,  to  and  for  the  benefit  of  the  person  or  persons      V"^"*^ 
who  for  the  time  being,  under  the  directions  hereinbefore  con-      Gmi«aAL 
tained,  would  have  been  entitled  to  such  rents,  issues,  and        Gbll. 
profits  and  income,  in  case  my  said  daughter  Isabella  were 
then  dead  without  having  had  any  child  by  any  after-taken 
husband  as  aforesaid.     But  nevertheless  from  and  imme- 
diately after  the  decease  of  the  said  William  Pole  Thomhill, 
in  case  my  said  daughter  Isabella  shall  survive  him,  my  said 
trustees  or  trustee  for  the  time  being  shall  pay  to  and  for 
the  separate  use  of  my  said  daughter  the  said  rents,  issues, 
and  profits  thenceforth  during  her  life  according  to  the 
trust  and  direction  in  her  favour  hereinbefore  contained,  and 
the  said  real  estates,  as  well  original  as  purchased  under 
the  directions  herein  contained,  shall  be  subject  to  such 
trusts  over  as  hereinbefore  directed  in  favour  of  her  issue 
by  any  after- taken   husband,   and   to  all  such   trusts  in 
remainder  over  as  aforesaid,  the  directions  lastly  hereinbefore 
contained  to  the  contrary  thereof  notwithstanding,  it  being 
my  will  and  intention  only  to  prevent  the  income  of  my 
property  from  being  paid  to  my  said   daughter  Isabella 
during  the  life  of  the  said  William  Pole  Thomhill,  in  case 
they  should  jointly  live  beyond  the  term  for  which  accumu- 
lation is  by  law  permitted,  and  to  provide  for  the  payment 
thereof  in  the  meantime  to  the  persons  entitled  in  remainder, 
but  not  further  to  affect  her  interests  or  those  of  my  other 
devisees  in  case  she  should  happen  to  survive  the  said 
William  Pole  Thomhill/' 

3.  The  testator  died  on  the  25th  day  of  January,  1842, 
and  his  will  was  shortly  afterwards  duly  proved  by  the 
executors  thereof. 

4.  The  said  Edward  Sacheverel  Chandos  Pole  died  on 
the  19th  day  of  January,  1863,  after  the  time  appointed 
for  the  commencement  of  "  The  Succession  Duty  Act, 
1853,**  without  having  in  any  manner  exercised  the  power 
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1865.        ^^  appointment  in  favour  of  his  children  given  to  him  by 
^^^^''^^       the  said  will,  and  leaving  the  above  named  defendant,  his 

AtTORNET  °  •  'J 

GsNEaAL  second  son,  surviving  him,  who  upon  the  death  of  his  said 
Gill.  father  became  beneficially  entitled,  by  reason  of  the  dis- 
position made  by  the  said  will  as  hereinbefore  stated,  to  the 
real  and  personal  property  comprised  in  such  disposition, 
subject  to  the  trust  for  accumulation  in  the  said  will  con- 
tained and  subject  also  to  the  trusts  thereby  declared  in 
favour  of  the  said  Isabella  Thomhill  and  her  child  or 
children  by  any  after-taken  husband  as  aforesaid  in  the  event 
of  such  trusts  taking  effect. 

5.  The  said  William  Pole  Thornhill  and  Isabella  Thorn- 
hill  are  both  still  living, 

6.  The  term  of  twenty-one  years  from  the  day  of  the 
testator's  death  expired  on  the  25th  day  of  January,  1863, 
and    thereupon    the    above    named  defendant  (who  has 
assumed  the  surname  of  **  Gell,*'  pursuant  to  the  direction 
in  the  said  will  in  that  behalf  contained,)  became  entitled 
to  have  the  rents  and  income  of  the  real  and  personal 
property  comprised  in  the  disposition  made  by  the  testator^s 
will  as  before  stated,  paid  to  him  by  the  trustees  or  trustee 
thereof  for  the  time  being,  and  the  same  have  since  then 
been  paid  to  him  by  Mr.  John  Cruso  (who  is  the  surviving 
trustee  of  the  said  will)  accordingly;  and,  inasmuch  as  the 
defendant  is  a  stranger  in  blood  to  the  testator  by  whom 
the  before  stated  disposition  was  made,  a  duty  at  the  rate 
of  10/.  per  cent,  upon  the  value  of  the  defendant's  succes- 
sion to  the  said  property  has  become  payable  by  him  in 
respect  thereof,   but    he   declines   to    pay  the   same  or 
any  other  duty,  and  denies  that  any  duty  is    in    fact 
payable. 

Prayer. — That  it  may  be  declared  that  the  defendant  is 
chargeable  with  duty  at  the  rate  of  102.  per  cent.,  or  at 
some  other  rate,  in  respect  of  the  real  and  personal  property, 
or  the  income  thereof;  to  which  he  has  become  beneficially 
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entitled  under  the  disposition  made  by  the  before  stated  will        1866. 

of  the    testator  Philip   Geil  as  aforesaid;   and  that  the      ^-'v--' 
,  '^  Attobnit 

defendant  may  be  decreed  to  pay  such  duty.  Oekikal 

The  defendant,  by  his  answer,  admitted   the  material        Gsll. 
allegations. 

TRtf  Attorney  General^  The  Solicitor  General^  Loche  and 
Hanson^  for  the  Crown  (a). — This  case  falls  within  the 
express  words  of  the  2nd  section  (J)  of  the  Succession  Duly 
Act,  1853  (16  &  17  Vict  c.  51).  There  is  a  past  dispo- 
sition of  property,  viz.,  that  made  by  Philip  Gell  on  the 
17th  February,  1839,  and  which  took  effect  on  his  death, 
in  1842 ;  by  reason  whereof  a  person,  that  is,  the  defendant, 
became  beneficially  entitled  to  the  income  of  the  testator's 
property  upon  the  death  of  the  defendant's  father,  who 
died  on  the  19th  of  January,  1863,  after  the  Act  came 
into  operation ;  not  immediately,  but  after  an  interval  of 
five  days;  and  not  certainly,  but  contingently  upon  the 
continuance  at  that  time  of  the  joint  lives  of  William  Pole 
Thomhill  and  Isabella  his  wife.     It  will  be  argued  that, 

(a)  In  Michaelmas  Term,  1864  ficial  interest  in  property  or  the 

(Not.  21).   Before  Po^d^  C.  B.,  income  thereof,  upon  the  death 

Bramwelli  B.,  ChanneU^  B.,  and  of  anj  person    dying    after  the 

Pigott,  B.  time  appointed  for  the  commence* 

{b)  Sect.  2. — "  Eyery  past  or  ment  of  this  Act,  to  any  other 

fatare   disposition  of  property,  person  in  possession  or  expec* 

by  reason  whereof  any  person  tancy,  shall  be  deemed  to  have 

has  or  shall  become  beneficially  conferred  or  to  confer   on  the 

entitled  to  any  property  or  the  person  entitled  by  reason  of  any 

income  thereof,  upon  the  death  such  disposition  or  devolution,  a 

of  any  person   dying  after  the  *  succession,'  and  the  term  *  suc- 

time  appointed  for  the  commence-  cessor,*  shall  denote  the  person 

ment  of  this  Act,  either  imme-  so  entitled ;  and  the  term  *  pre- 

diately    or    afler    any    interval,  decessor*    shall     denote    settlor, 

either  certainly  or  contingently,  disponer,  testator,  obligor,  ances- 

and  either  originally  or  by  way  of  tor,  or  other  person  from  whom 

substantive  limitation,  and  every  the  interest  of  the  successor  is 

devolution  by  law  of  any  bene-  or  shall  be  derived.** 

VOL.   III. — H.  &  C,  8  8  EXGH. 
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1865.  because  the  defendant's  father  died  five  dajs  before  the 
2*^^'^*^  period  of  twenty-one  years  expired^  this  is  not  a  succession 
GsMERAi*  which  it  undoubtedly  would  have  been  if  the  defendant's 
Gbll.  father  had  died  the  day  after  the  expiration  of  the  twenty- 
one  years.  But  the  2nd  section  is  expressly  framed  to 
meet  such  a  case,  by  using  the  words  *^  either  immediately 
or  ^fter  any  interval."  In  construing  this  statute  techni- 
calities must  be  disregarded  and  the  langtiage  of  the 
legislature  taken  in  its  popular  sense:  Saltaun  v.  The 
Advocate  General  for  Scotland  (a).  The  substantial  meaning 
of  the  will  is,  that  at  the  end  of  twenty -one  years,  as  the 
law  does  not  permit  accumulations  to  extend  beyond  that 
period,  th^  enjoyment  shall  be  accelerated  upon  the  hypo-^ 
thesis  of  the  death  of  the  testator's  daughter  without  leaving 
the  described  issue ;  but  so  accelerated  as  if  that  hypothesis^ 
should  not  ultimately  be  verified.  The  words  in  the  2nd 
section,  ^^  has  or  shall  become  beneficially  entitled,**  mean 
"  entitled  in  possession  to  the  beneficial  enjoyment :"  fFil- 
cox  V.  Smith  (b). 

Bolt  and  Charles  Hall,  for  the  defendant. — The  question 
is,  who  is  the  person  designated  in  the  will,  either  by  ex- 
pression or  necessary  reference,  as  the  first  taker  of  the 
estate  created  at  the  expiration  of  the  term  of  twenty-one 
years,  during  the  joint  lives  of  William  Pole  Thornhill  and 
Isabella  his  wife.  If  that  person  is  the  defendant's  father, 
he  having  died  before  the  end  of  the  twenty-one  years,  the 
question  arises  whether  the  defendant  took  upon  the  death 
of  a  person  after  an  interval  followrag  that  death.  If  that 
person  is  the  defendant,  who  is  first  to  take  at  the  end  ojf 
the  twenty-one  years,  cadit  quaestio,  because  he  cannot  be 
said  to  take  on  the  death  of  his  father.  The  testator  died 
before  the  Act  came  into  operation,  so  that  the  defendant 
(a)  3  Macq.  659.  671.  (b)  4  Drew,  40. 
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does  not  take  upon  the  death  of  any  person,  but  at  the 
expiration  of  the  term  of  twenty-one  years.  The  testator 
by  his  will  has  divided  the  beneficial  ownership  of  the  pro- 
perty into  two  parts ;  and  reference  must  be  made  to  the 
earlier  limitations  in  order  to  ascertain  who  would  be 
entitled  to  the  estate  at  the  expiration  of  the  twenty-one 
years,  if  the  testator's  daughter  were  then  dead  without 
leaving  issue.  That  person  is  not  the  defendant's  father, 
but  the  defendant.  By  those  limitations  nothing  is  given 
to  the  defendant's  father.  If  the  testator  had  in  terms 
said :  "  At  the  end  of  the  twenty-one  years,  if  my  daughter 
is  then  dead,  I  give  the  estate  to  the  defendant  for  life," 
there  could  have  been  no  question,  for  he  would  not  have 
taken  on  the  death  of  his  father.  The  testator  has  in  effect 
said  so,  by  reference  to  the  earlier  limitations.  [Bramwellj 
Bi — Suppose,  in  the  subsequent  limitation,  the  testator  had 
said :  **  After  the  expiration  of  twenty-one  years,  if  Williaml 
Pole  Thornhill  and  Isabella  Thomhill  are  both  alive,  I 
direct  my  trustees  to  apply  the  rents,  &C.9  to  the  use  of 
Edward  Sacheverel  Chandos  Pole  and  his  assigns  during 
his  life^  with  remainder  to  the  use  of  any  one  or  more  of 
his  child  or  children  except  his  eldest  son,''  would  you 
contend  that,  the  father  having  died  during  the  twenty-^ 
one  years,  the  defendant  did  not  take  a  succession?]  If 
the  testator  had  said  that  the  rents  shall  be  paid  '*  to  such 
and  the  same  person  for  such  and  the  same  estates  and 
interest  as  hereinbefore  directed  in  case  my  daughter  shall 
die  in  the  lifetime  of  William  Pole  Thomhill,  or  without 
issue  after  his  death  ;'*  or  if  he  had  simply  said  that,  *^  m 
such  case  the  trusts  shall  be  accelerated;"  or  if,  as  sug^ 
gested,  he  had  repeated  the  words  of  the  earlier  limitation 
in  the  subsequent  limitation,  there  might  have  been  some 
question.  But  the  words  are  **  to  and  for  the  benefit  of 
the  person  or  persons  who,  for  the  time  being^  under  thcf 

8   8   2 
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1866.  directions  hereinbefore  contained,  would  have  been  entitled 
2^^^"^^  *^  ^"^^  rents,  issues,  profits  and  income,  in  case  my  said 
GxMXRAL  daughter  Isabella  were  then  dead  (that  is,  at  the  expiration 
Gill,  of  the  term  of  twenty-one  years)  without  having  had  any 
child  by  any  after- taken  husband  as  aforesaid."  Therefore 
it  is  necessary  to  ascertain  the  person  or  persons,  who,  at 
the  end  of  the  twenty-one  years,  "for  the  time  being," 
would  be  entitled  to  the  rents,  &c.,  in  the  event  of  the 
death  of  the  testator's  daughter  without  issue.  Suppose  it 
bad  been  simply  a  direction  to  pay  to  "  the  person  or  per- 
sons who,  for  the  time  being,  would  be  entitled;"  it  is 
clear  that  would  mean  "  the  person  who,  at  that  particular 
time,  shall  be  found  to  be  entitled."  Or,  suppose  a  bequest 
of  money,  to  be  paid  twenty-one  years  after  the  testator's 
death,  to  the  rector,  "  for  the  time  being,"  of  a  certain 
parish,  there  would  be  no  difficulty  in  ascertaining  the 
person,  because  the  rector,  ''for  the  time  being,"  would 
be  the  rector  at  the  end  of  the  term  of  twenty-one  years. 
So,  here,  the  words,  "  person  or  persons  who,  for  the  time 
beinfff  would  have  been  entitled,"  cannot  include  the  de- 
fendant's father,  because  he  died  before  the  expiration  of 
the  term  of  twenty-one  years,  ^gain,  suppose,  at  the 
expiration  of  twenty-one  years,  an  estate  was  limited  to  the 
second  son,  for  the  time  being^  of  A.  B.,  with  remainder  to 
the  first  and  other  sons  of  that  second  son  ;  and  that  A.  B. 
had  three  sons  X.,  Y.,  Z. ;  and  that  Y.,  the  second  son, 
died  during  the  term  of  twenty-one  years,  and  consequently 
at  the  expiration  Z.  became  the  second  son,  ''  for  the  time 
being,"  according  to  the  argument  for  the  Crown  the 
words  **  second  son  for  the  time  being  "  would  include  Y. ; 
because  he  was  at  one  time  a  second  son,  and  Z.  would  be  his 
successor.  Or  suppose  the  limitations  had  been  *' if  William 
Pole  Thomhill  and  my  daughter  Isabella  shall  both  be  living 
at  the  expiration  of  the  term  of  twenty-one  years,  after  that 
time,  during  their  joint  lives,  the  rents  shall  be  paid  to  the 
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person  or  persons  who,  for  the  time  being,  shall  be  entitled        1866. 

to  Whiteacre  under  the  limitations  contained  in  a  particular       ^— v^*-^ 

*  Attornbt 

settlement,  and  that  in  that  settlement  Whiteacre  was  limited      Obitxiial 

to  the  defendant's  fatherfor  life,  with  remainder  to  defendant.         Gxu.. 
At  the  end  of  the  twenty-one  years,  it  would  be  necessary  to 
ascertain,  by  reference  to  the  settlement,  the  person  who, 
for  the  time  being,  was  entitled  to   the  estate ;  and  he 
would  be  the  first  taker  under  those  limitations.     Then, 
who  is  the  first  taker  pointed  out  in  the  latter  part  of  this 
will  ?     The  testator  makes  alternative  gifts ;  he  gives  the 
estate  to  the  defendant's  father,  if  he  is  living  at  the  end  of 
the  twenty -one  years;  if  not,  he  gives  it  to  the  defendant. 
The  words,  **  for  the  time  being,**  cannot  be  construed  so 
as  to  comprehend  the  period  both  before  and  after  the 
expiration  of  the  twenty-one  years.  This  view  is  not  affected 
by  the  words  at  the  end  of  the  will,  in  which  the  testator 
declares  the  object  of  the  limitations.     The  words,  **  persons 
entitled  in  remainder,^'  mean  the  persons  entitled  under 
the  limitations,  to  commence  at  the  end  of  the  twenty-one 
years.     The  meaning  of  the  words,  "  for  the  time  being," 
was  defined  by  Lord  ff^estbury,  C,  in  Ellison  v.  Thomas  (a). 
There,  under  a  settlement,  portions  were  to  be  raised  for 
children,  other  than  and  besides  the  eldest  or  only  son  for 
the  time  being  entitled  under  the  settlement ;  and  it  was 
held  that  the  exclusion  applied  only  to  the  person   who 
was  the  eldest  son  at  the  time  appointed  for  raising  the 
money,  and  that  the  representatives  of  an  eldest  son,  who 
had  died  before  that  period,  were  entitled  to  participate  in 
the  money.     There  Lord  Westbury,  C,  in  reversing  the 
decision  of  Kindersley,  V.  C,  said : — '*  When  a  future  period 
is  referred  to,  and  it  is  desired  to  designate  the  person  who 
fills  a  particular  character  at  that  period,  the  words, '  for  the 
lime  being,'  are  appropriately  used.  If  several  future  periods 

(a)  iDeGcx,  J.  &  S.  18.26. 
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1865.        *^  referred  to,  the  words  are  again  appropriate,  and  may 
y^^^*^^      denote  several  distinct  persons,  who  may  in  succession  fill 

Attorney  '  ' 

General      the  character  at  such  several  periods.     If  I  say  that  when 

Gr^u        a  particular  ofBce  shall  become  vacant  the  appointment 

shall  belong  to  the  prime  minister  for  the  time  being,  the 

words  denote  one  person  only,   for  one   period   only  is 

referred  to;  but  if,  as  in  the  instance  put  by  the  Vice 

Chancellor,  I  direct  a  cert|iin  sum  to  be  paid  annually  to 

the  rector  of  A.  for  the  time  being,  the  words  denote  the 

rectors  from  time  to  time,  because  they  refer  not  to  the 

time  of  one  pajment,  but  to  the  times  of  successive  annual 

payments."    Here  the  term  of  twenty-one  years  is  in  no 

way  connected  with  the  defendant's  father;  it  is  an  absolute 

and  independent  term  to  be  computed  from  the  death  of 

the  testator.     Then  how  can  it  be  said  that  the  defendant 

has  succeeded  upon  the  death  of  any   person  ?     If  the 

limitations  had  been  to  the  defendant*s  father  for  life,  and 

if  he  died  in  debt  then  to  accumulate  for  the  period  until 

the  debts  were  paid,  and  after  the  expiration  of  that  period 

to  the  defendant,  the  interval  would  have  been  connected 

with  the  defendant's  father.     If  an  estate  is  limited  to  take 

effect  on  the  happening  of  a  series  of  events,  one  or  two  of 

which  is  death,  but  the  last  of  them  is  not  death,  would 

that  be  within  the  Act?    If  it  be  said  that  the  defendant 

succeeds  upon  the  death  of  his  father  and  the  expiration  of 

the  term  of  twenty-one  years,  the  succession  is  no  more 

upon  the  former  event  than  the  latter.     The  words,  *'  after 

an  interval,"  do  not  apply  where  the  interval  is  created  by 

an  absolute  and  independent  term  computed  from  the  death 

of  the  testator.     [^Pigotty  B. — Suppose  the  defendant  had 

died  the  next  day  after  his  father,  and  then  another  son  had 

taken  at  the  expiration  of  the  twenty-one  years,  would  that 

interpose  any  difficulty?]     It  would  still  be  necessary  to 

f^ertain  who  was  (he  first  taker  at  the  end  of  the  twenty- 
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one  years.     The  subsequent  limitations  in  the  will  do  not 
bj  reference  incorporate  aXL  the  previous  limitations^  but  only 

ATTOBNEx 

SO  much  of  them  as  take  effect  at  the  end  of  the  term  of  Gxxebal 
twenty-one  years.  [Bramwelly  B, — Suppose  a  testator  devised  Giil. 
an  estate  to  accumulate  for  ten  years  and  then  to  be  conveyed 
to  the  rector  for  the  time  being  of  A.^  and  died  after  the  com- 
mencement of  the  Act;  according  to  your  argument  the  person 
upon  whose  death  succession  duty  accrued  would  be  the  testa- 
tor and  not  any  intermediate  rector.  The  intention  of  the 
legislature  was,  that  for  the  future,  whenever  a  person  became 
beneficially  entitled  to  property  upon  the  death  of  another, 
he  should  pay  duty ;  but  your  argument  would  exempt  the 
defendant  in  respect  of  the  interest  which  he  took  under 
the  proviso  for  cesser  of  the  accumulations.]  Because  he 
has  not  succeeded  upon  the  death  of  any  person  dying 
after  the  commencement  of  the  Act  The  defendant  took 
nothing  upon  the  death  of  his  father  either  immediately  or 
after  an  interval  He  became  the  person  designated  as  the 
first  taker,  because  at  the  end  of  the  twenty-one  years  he 
answered  the  particular  description.  [Piffott,  B. — He  would 
not  have  answered  it  without  the  death  of  his 'father. 
Bramwell,  B. — It  was  a  causa  sine  qua  non,  without  being 
a  causa  causans.]  Suppose  a  devise  at  the  end  of  twenty- 
one  years  to  the  person  who  shall  be  Earl  of  A.,  and  that 
shortly  before  the  expiration  of  the  twenty-one  years  the 
Earl  of  A.  died  and  his  eldest  son  succeeded  him.  l^PoIlock, 
C.  B. — Here  the  defendant's  father  had  a  power  of  appoint- 
ment, and  upon  his  failure  to  exercise  it  the  estate  wais  to 
go  to  all  his  sons  except  the  eldest ;  so  that  it  was  not 
simphciter  an  estate  created  at  the  end  of  twenty-one 
years.]  Instead  of  being  given  by  name  it  is  given  by 
description,  and  it  is  necessary  to  ascertain  who  is  the 
person  who  answers  that  description.     If  the  8  th  section 
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1863.        b^  ^^7  bearing  on  this  question,  it  is  in  the  defendant's 
^'^^^''"^      favour,  for  it  applies  only  to  a  disposition  of  property  to 
GsNBRAL      take  effect  at  a  period  ascertainable  only  by  reference  to  the 
GxLL.        date  of  the  death  of  any  person  dying  after  the  commence- 
ment of  the  Act— They  also  argued  as  to  the  mode  of 
calculating  the  duty,  if  payable,  and  on  this  point  referred 
to  the  36th  section. 

The  Attorney  General,  in  reply,  referred  to  the  8th,  20th, 
and  21st  sections  of  the  Succession  Duty  Act,  1853. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — It  will  be  convenient  to  state  the  facts 
that  give  rise  to  the  question  in  this  case.    Philip  Gell 
devised  certain  property  as  follows  to  his  daughter  for  life 
if  she  survived  her  then  husband,  and  after  her  death  to 
such  child  or  children  by  a  second  husband  (if  any)  as  she 
should  appoint,  and  to  them  in  default  of  appointment.    If 
she  died  before  her  then  husband,  or  without  having  chil- 
dren by  a  second  husband,  then  the  trustees  were  to  convey 
the  estate  to  the  use  of  fklward  Sacheverel  Chandos  Pole 
for  life,  with  remainder  to  such  child  of  fklward  Sacheverel 
Chandos  Pole  other  than  the  eldest,  if  more  than  one,  as  he 
should  appoint,  and  for  default  of  appointment,  to  the  second 
and  other  sons  in  tail.    This  left  the  rents  and  profits  during 
|be  joint  lives  of  the  daughter  and  her  then  husband  undis- 
posed of.    As  to  these  the  testator  directed  that  they  should 
accumulate  for  twenty-one  years  if  the  daughter  and  her 
then  husband  should  so  long  live  and  be  added  to  the 
corpus ;  and  if  they  lived  beyond  twenty-one  years  then 
during  the  remainder  of  the  joint  lives  they  should  be  paid 
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to  the  person  or  persons  who  would  have  been  entitled  to  1865. 
the  corpus  if  the  daughter  were  dead  without  a  child  by 
her  then  husband  with  a  proviso  for  the  daughter's  benefit 
if  she  survived  her  husband.  The  testator  died  in  1842. 
The  daughter  and  her  husband  are  still  living.  Edward 
Sacheverel  Chandos  Pole  died  January  IQth^  1863,  with- 
out making  any  appointment,  and  the  defendant  is  his 
second  son.  The  twenty-one  years  expired  January  25th| 
1863.  The  question  is,  whether  the  succession  duty  is 
payable  on  his  interest  in  the  rents  and  profits  after  the 
twenty-one  years. 

Now  here  is  a  "  past  disposition  of  property,"  whereby 
the  defendant  has  become  beneficially  entitled  to  the  income 
of  property.  Has  he  done  so  upon  the  death  of  a  person 
dying  after  the  commencement  of  the  Succession  Duty 
Act  ?  E.  S.  C.  Pole  has  died  since  that  time.  The  ques- 
tion is,  what  is  the  meaning  of  the  words  in  the  2nd  section 
'*  has  or  shall  become  entitled  to  any  property  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the 
commencement  of  the  Act,  immediately  or  after  an  interval, 
certainly  or  contingently."  It  seems  impossible  that  the 
words  '*  become  entitled"  can  mean  both  "  have  the  right 
and  have  the  enjoyment,"  and  yet  there  are  irresistible 
reasons  to  shew  that  both  are  meant.  First,  to  shew  that 
it  means  have  the  title  or  right  and  not  the  enjoyment, 
there  is,  in  the  first  place,  the  word  itself  "  entitled."  A 
man  is  entitled  as  soon  as  he  has  the  right.  In  the  next 
place  he  may  be  entitled  ** after  an  interval;"  again,  he 
may  be  entitled  "contingently."  Further,  by  sect.  20, 
the  duty  is  payable  only  where  the  successor  shall  become 
entitled  in  possession  to  the  succession.  On  the  other 
hand  a  past  disposition  of  property,  by  reason  of  which  a 
person  kas  become  entitled  on  the  death  of  a  person  dying 
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1865.       after  the  commencement  of  this  Act^  confers  a  succession. 

Attornbt  ^^'  '^^  ®"^^  ^*^^  ^'  cannot  mean  the  accrual  of  the  title, 
GsHBRAL  f^j.  jjjg^  ^^  taken  place,  so  that  the  word  must  mean  here 
Qklu  entitled  in  possession.  Further,  if  this  were  not  so,  the 
common  case  of  a  settlement  for  life,  with  following  in- 
terests, would  not  confer  a  succession  on  the  persons  taking 
in  remainder.  Thb  cannot  have  been  intended,  and  indeed 
is  contrary  to  several  cases :  TTie  Attorney  General  v.  Yel- 
vertan  (a),  The  Attorney  General  v.  Gardner  (i).  We  must 
bold,  therefore,  that  the  section  applies,  not  merely  to  cases 
where  the  title  accrues  on  death,  but  also  to  cases  where 
the  title  has  accrued  before  the  Act,  but  is  made  an  interest 
in  possession  at  once  or  after  an  interval  on  a  death  occur- 
ring afler  the  Act ;  so  that  it  applies,  not  only  where  the 
death  is  the  cause,  but  also  where  it  is  the  occasion  of  the 
successor  being  entitled  to  possession  immediately  or  after 
an  interval.  But,  if  so,  that  comprehends  the  present  case. 
The  death  of  his  father  did  not  entitle  the  defendant  in 
the  sense  of  giving  him  the  title  or  right.  But  on  that 
death  the  defendant  became  contingently  entitled  after  an 
interval  to  possession.  We  must,  therefore,  give  judgment 
for  the  Crown. 

Mr.  RoU^s  argument  has  not  been  lost  sight  of.  But 
after  all,  if  our  construction  of  the  statute  is  right,  the 
question  is,  whether  the  father's  death  was  the  occasion  of 
the  son's  right.  We  think  it  was.  It  may  be  that  the 
consequence  follows  which  Mr.  Bolt  pointed  out,  viz.,  that 
if  there  were  a  gift  for  ten  years  and  then  to  the  rector  of 
Dale  for  the  time  beings  and  A.  was  rector  at  the  begin- 
ning of  the  ten  years  and  died,  and  B.  was  rector  at  the 
end,  that  B.  would  be  liable  to  a  succession  duty  as  being 
entitled  on  the  death  of  A.  It  may  be  so.  No  doubt  that 
(a)  7  H.  &  N.  306.  (b)  1  H.  &  C.  639. 
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does  not  seem  a  case  in  ordinary  parlance  of  being  entitled        1865. 
*^  on  the  death"  of  A.     But  there  is  no  other  objection  to 
such  a  law.     There  is  no  reason  why  such  a  subject  of 
taxation  should  not  be  selected.     It  results  in  this,  when 
anybody  gains  by  a  death  the  state  shares  his  benefit. 

Judgment  for  the  Crown. 


Martin  v.  Gribblb.  JMayS. 


D 


ECLARATION  by  payee  against  maker  of  a  promis-  AcompoBiticm 
Bory  note  for  60/.,  payable  on  demand.  the  Bank- 

Plea. — That  after  the  last  pleading  in  this  action,  and  il^i^^mad^ 
after  the  11th  day  of  October,  1861,   the  defendant  was  ^^oAhe 
indebted   to  the   plaintiff  and  divers  other  persons,  and  fi«tpart^the 

•  "^  undersigned 

thereupon  a  deed,  hereinafter  particularly  set  forth,  relating  J-  F.,  one  of 

hiB  creditors, 

to  the  debts  and  liabilities  of  the  defendant  and  his  release  and  also  all 
therefrom,  bearing  date  the  8th  day  of  March,  1864,  was  undersigned 
made  and  entered  into  by  and  between  the  defendant,  the  the  second 
person  in  the  said  deed  named  as  Albert  Gribble,  of  the  that't^^ 
first  part,  and  John  Fryer  in  the  said  deed  named,  and  ^^ble^ 
also  all  the  other  creditors  of  the  defendant  whose  names  P*y,l^»  several 

creditors  the 

were  then    undersigned   as  hereinafter  set  forth,  of  the  ^^  ^^  o^ 

^  ^  _  208,  in  the 

second  part,  and  which  said  deed,  signed  and  attested  as  pound,  but 

was  able  and 

hereinafter  mentioned,  was  and  is  in  the  words  and  figures  wiiUng  to  nay 

—^  each  uid  all 

following,  that  is  to  say  : — ^'This  deed,  made  the  8th  day  of  them,  on 

signing  the 
deed,  Sie 
composition  of  5s,  in  the  pound  and  that  the  debtor  had  applied  to  the  several  parties 
thereto  of  the  second  part  to  receive  and  take  the  composition  of  5^.  in  the  pound,  pavable 
on  signing  the  deed,  in  full  satisfaction  and  discharge  of  their  several  and  respective  debts, 
which  the  parties  of  the  second  part  had  agreed  to  accept  in  full  satisfaction  and  discharge 
as  aforesaid,  and  in  consideration  thereof  thereby  respectively  released  the  debtor. — Held, 
that  the  deed  was  not  binding  on  non-assenting  creditors,  since  the  composition  was  only 
payable  on  ciKnin|v  the  deed,  and  therefore  the  creditorfl  who  signed  were  in  a  better  position 
than  those  who  dissented. 
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1865.  of  March,  1864,  between  Albert  Gribble,  of,  &c.,  of  the 
first  part,  and  the  undersigned  John  Fryer,  of,  &c.,  one 
of  the  creditors  of  the  said  Albert  Gribble,  and  also  all 
the  other  andersigned  creditors  of  the  said  Albert  Gribble 
of  the  second  part  (the  said  John  Fryer  and  all  the  other 
undersigned  creditors  of  the  said  Albert  Gribble,  being  a 
majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  said  Albert  Gribble,  whose  debts, 
respectively  amount  to  102.  and  upwards,  and  being  here- 
inafter described  as  the  several  parties  hereto  of  the  second 
part) :  Whereas  from  divers  causes  the  said  Albert  Gribble  is 
unable  to  pay  his  several  creditors  the  full  sum  of  20«.  in  the 
pound,  but  is  able  and  willing  to  pay  each  and  all  of  them, 
on  signing  this  deed,  the  composition  or  compensation  of 
Bs.  in  the  pound.  And  whereas  the  said  Albert  Gribble 
hath  applied  to  the  several  parties  hereto  of  the  second 
part  to  receive  and  take  the  said  composition  or  compensa- 
tion of  55.  in  the  pound,  payable  on  signing  this  deed,  in 
full  satisfaction  and  discharge  of  their  several  respective 
debts,  claims,  and  demands  on  him,  which  the  several  parties 
hereto  of  the  second  part  have  agreed  to  accept  in  such 
full  satisfaction  and  discharge  as  aforesaid,  and  in  considera- 
tion thereof,  do  hereby  respectively  release  the  said  Albert 
Gribble  of  and  from  all  debts,  claims,  and  demands  due 
from  the  said  Albert  Gribble  to  them  respectively.  Pro- 
vided always  that  the  execution  hereof  by  any  or  either 
of  the  several  parties  hereto  of  the  second  part  shall  not 
in  any  way  prejudice  or  discharge  their  right  to  retain  for 
their  own  use  and  benefit  against  all  persons  whatever 
any  security  or  securities,  whether  legal  or  equitable, 
which  are  now  held  by  any  or  either  of  them,  and  which 
may  have  been  deposited  or  given  by  the  said  Albert 
Gribble  in  respect  of  any  debt,  claim  or  demand  not 
compounded  for  or  compensated  under  and  by  virtue  of 
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this  deed,  and  shall  not  in  any  way  prejudice  or  discharge 
their  right  to  receive  under,  or  sue  upon,  any  such  security 
or  securities  as  against  all  other  persons  than  the  said 
Albert  Gribble*  In  witness/'  &c. — ATerments:  that  a 
majority  in  number,  representing  three-fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  lOL  and  upwards,  did  in  writing  assent  to 
and  approve  of  the  said  deed.  And  the  execution  of  the 
said  deed  by  the  defendant  was  attested  by  a  solicitor,  and 
within  twenty-eight  days  from  the  day  of  the  execution  of 
the  said  deed  by  the  defendant  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the  office  of  the 
Chief  Registrar  of  the  Court  of  Bankruptcy  for  the  pur- 
pose of  being  registered.  And  together  with  such  deed 
there  was  delivered  to  the  said  Chief  Registrar  an  affidavit 
by  the  defendant  that  a  majority  in  number,  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant 
whose  debts  amounted  to  107.  and  upwards,  had,  in  writing, 
assented  to  and  approved  of  the  said  deed.  And  the  said 
deed  did^  before  the  registration  thereof,  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  were  provided  by  the 
Bankruptcy  Act,  1861,  in  that  behalf.  And  at  the  time 
of  the  execution  of  the  said  deed  the  plaintiff  was  a  creditor 
of  the  defendant  in  respect  of  the  claim  herein  pleaded  to 
within  the  meaning  of  the  Ban'kruptcy  Act,  1861,  and  all 
conditions  precedent,  matters  and  things  requiring  to 
have  been  performed,  and  to  have  happened  and  existed 
in  that  behalf  having  been  performed  and  having  happened 
and  existed,  the  plaintiff  became,  and  was,  and  is,  bound 
by  the  said  deed  as  if  he  had  been  a  party  thereto,  and 
had  duly  executed  the  same  (a). 

(a)  In  the  course  of  the  argu-      tender  of  the  composition  money, 
ment  the  Court  allowed  the  plea      See  pattt  p.  684. 
to  be  amended   bj   averring  a 
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1865.  Demurrer,  and  joinder  therein. 


Martin 

V. 

Gribblb. 


Meadows  White,  in  support  of  the  demurrer. — The  deed 
set  out  in  the  plea  is  not  binding  on  non-assenting  creditors. 
It  is  made  between  the  debtor  of  the  first  part,  and  the 
creditors  who  sign  of  the  second  part,  and  the  composition 
is  to  be  paid  to  the  creditors  on  signing  the  deed.  There- 
fore the  non-assenting  creditors  have  not  equal  rights  with 
the  creditors  who  sign  the  deed.  Moreover,  the  plea  is 
bad  for  not  averring  a  tender  of  the  composition  money : 
Fessard  v.  Mugnier  (a).  [G.  Tayler,  for  the  defendant, 
then  applied  for  leave  to  amend  the  plea,  upon  an  affidavit 
that  the  composition  money  had  in  fact  been  tendered,  and 
the  application  was  granted  on  payment  of  costs.]  Then  the 
deed  is  invalid,  because  it  is  only  made  with  those  creditors 
who  sign  it,  and  those  who  do  not  have  no  means  of  obtain- 
ing the  composition  money.  [BramwelU  B. — What  is  there 
to  shew  on  the  face  of  this  deed  that  it  is  for  the  benefit  of 
a// the  creditors?:  Walter  y,Adcock{V)!\  Ildert(mv.JetDeU(c) 
is  an  express  authority  that  a  deed  is  void  which  purports 
to  be  made  between  the  debtor  and  such  of  his  creditors 
as  should  execute  it,  and  therefore  impliedly  excludes  from 
its  benefits  non-executing  creditors*  There  Crompton,  J., 
said: — The  192nd  section  of  the  Act  requires  in  terms 
that  there  shall  be  a  provision  for  all  the  creditors,  and  it 
seems  to  me  to  make  no  difference  whether  you  expressly 
exclude  some  of  them  or  merely  leave  them  out."  Black'- 
burn,  J.,  did  not  assent  to  the  judgment  of  the  Court, 
but  he  agreed  that  a  deed  to  be  valid  must  be  one  which 
relates  to  all  the  creditors,  and  that  if  it  excludes  any, 
or  does  not  provide  for  the  benefit  of  all,  it  is  not  bind- 
ing on   those  who  do  not  execute  it.     In   Dingwall  v. 

(a)  18  C.  B.  N.  S.  286.  (J)  7  H.  &  N.  541. 

(c)  16  C.  B.  N.  S.  142. 
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Edwards  (a)  Blackburn,  J.,  stated  that  on  further  conside- 
ration he  was  convinced  that  there  was  no  ground  for  the 
doubt  he  entertained  in  Uderton  v.  Jewell  (i).  In  Dingwall 
Y.  Edwards  the  Court  differed  as  to  the  construction  of 
the  deed,  but  they  were  unanimous  in  opinion  that  if  it 
excluded  from  its  benefits  those  creditors  who  did  not 
execute  it  it  was  void.  Here  signing  the  deed  is  a  condi- 
tion precedent  to  any  right  to  the  composition  money* 
[Martin,  B.,  referred  to  Ex  parte  Cockbum  (c).] 
The  Court  then  called  on 

G.  TayUr,  to  support  the  plea.— It  is  not  necessary  that 
a  deed  under  the  Bankruptcy  Act,  1861  (24  &  25  Vict, 
c.  134),  should  be  made  between  the  debtor  and  all  his 
creditors ;  it  is  sufficient  if  it  does  not  exclude  any  creditors 
from  the  benefit  of  it.  In  Clapham  v.  Atkinson  {d)  the 
deed  was  between  the  debtor  of  the  one  part  and  the 
undersigned  creditors  of  the  other  part;  and  both  the 
Court  of  Queen*s  Bench  and  Exchequer  Chamber  held 
that  it  fulfilled  all  the  conditions  required  by  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  inasmuch  as  all  the 
creditors  had  the  option  of  coming  in  and  signing,  and 
the  requisite  majority  had  signed.  This  deed  is  in  the 
same  form  as  the  deed  in  that  case,  except  that  there  a 
day  was  named  for  payment  of  the  composition.  [Bram" 
well,  B. — Suppose  a  debtor  intended  to  pay  those  creditors 
only  who  signed  the  deed,  and  never  meant  to  include  the 
other  creditors,  how  would  he  express  himself?]  This 
deed  shews  upon  the  face  of  it  that  it  was  intended  to 
operate  for  the  benefit  of  all  the  creditors.  It  recites  that 
the  debtor  **  is  unable  to  pay  his  several  creditors  20s.  in 
the  pound,  but  is  able  and  willing  to  pay  each  and  all  of 

(a)  4  B.  &  S.  738.  (c)  33  L.  J.  Bank.  17. 

(6)  16  C.  B.  N.  S.  142.  (iQ  4  B.  &  S.  730. 

VOL.  III. — H.  &  C.  T  T  EXCH. 
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1865.  them  on  signing  this  deed."  It  then  proceeds  to  say  that 
the  debtor  has  applied  to  the  parties  of  the  second  part  to 
accept  the  composition,  *' payable  on  signing  the  deed/' 
But  the  words  **  on  signing"  refer  only  to  the  time  of  the 
composition  being  payable ;  and  their  meaning  is  that  on 
the  debtor  signing  the  deed,  not  on  the  creditors  signing 
it,  the  composition  is  payable*  If  that  construction  be  put 
upon  the  deed,  though  it  is  made  with  those  creditors  only 
who  sign  it,  all  the  creditors  may  obtain  the  same  benefit 
under  it.  In  Htdsan  v.  Barclay  (a)  Blackburn,  J.,  in  deli- 
vering the  judgment  of  the  Court  of  Exchequer  Chamber, 
said: — *<  There  is  no  provision  in  the  statute,  nor  is  there 
anything  in  the  nature  of  the  transaction,  to  render  it 
essential  that  the  creditors  who  are  to  be  bound  by  the 
deed  should  have  an  opportunity  to  execute  the  deed  at 
aH."  Here  the  creditors  are  upon  an  equal  footing;  for 
the  deed  is  not  binding  on  non-assenting  creditors  until 
the  com{x>sition  is  tendered :  and  signing  the  deed  is  not  a 
condition  precedent  to  their  right  to  it.  [Bramwell,  B. — 
Suppose  a  debt  is  disputed,  what  step  is  the  creditor  to 
take  to  get  the  composition?]  If  the  debtor  does  not 
tender  the  composition,  the  creditor  may  sue  for  the  whole 
amount  of  the  debt.  [^PigMj  B. — Dingwall  v.  Edwards  {b) 
is  an  authority  that  this  deed  is  not  binding  on  creditors 
who  do  not  sign  it.]  There  the  covenant  to  pay  the  compo- 
sition was  with  those  creditors  only  who  executed  the  deed, 
and,  moreover,  the  Court  were  equally  divided  in  opinion. 

Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiff.  This  case  is  clearly  within 
the  decision  of  the  Lord  Chancellor  in  Ex  parte  Cock-- 
bum  (c),  and  it  is  scarcely  necessary  to  say  more  than  that, 
in  my  opinion,  it  is  concluded  by  the  judgment  in  that  case. 

(«)  Ante,  p.  861.  (b)  4  B.  &  S.  738. 

(0  38  L.  J.  Bank.  17. 
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Ex  parte  Cockhum  was  decided  by  a  Court  not  merely 
of  co-ordinate  jurisdiction,  but  by  a  Court  peculiarly  ac- 
quainted with  subjects  of  this  nature*  I  am  willing  to 
admit  that  an  opposite  opinion  might  haye  been  formed  on 
the  ground  that  when  a  deed  is  executed  by  the  requisite 
majority  in  number  and  yalue  of  creditors  the  statute 
renders  it  binding  on  all  the  other  creditors.  But  I  think 
that  we  are  bound  by  the  decision  of  the  Lord  Chancellor 
in  that  case.  Here  no  creditor  can  obtain  the  composition 
money  unless  he  signs  the  deed.  That  is  not  what  the 
statute  intended.  The  statute  intended  that  all  the  credi- 
tors should  be  in  the  same  position  whether  they  signed 
the  deed  or  not.  Here  those  creditors  who  sign  the  deed, 
and  those  who  do  not  are  in  a  different  position ;  and  I 
think  that,  on  that  ground,  the  deed  is  void,  and  the  plain- 
tiff is  entitled  to  judgment 

Martin,  B. — I  am  also  of  opinion  that  the  plaintiff  is 
entided  to  judgment  It  has  been  argued  on  the  part  of 
the  defendant  that  the  words  ^'payable  on  signing  the 
deed,"  mean  ''on  the  signature  of  the  debtor;**  but  we 
could  not  put  that  construction  upon  them  without  doing 
Tiolence  to  the  language,  and  reading  the  words  in  a  sense 
quite  different  from  that  which  they  express.  The  deed 
seems  to  me  clearly  to  express  that  each  creditor  is  to  sign 
the  deed,  and  that  upon  his  signing  it  he  is  to  be  paid  the 
composition,  so  that  the  signature  by  each  creditor  is  a 
condition  precedent  to  his  right  to  receive  the  composition 
money.  In  the  case  of  Ex  parte  Cockbum  (a)  the  Lord 
Chancellor  said : — ''  To  render  a  deed  of  composition  and 
release  binding  on  the  minority  of  the  creditors  who  have 
not  executed  or  assented  to  or  approved  of  it  in  writing, 
it  is  necessary  that   the  non-assenting  creditors  should 

(a)  33  L.  J.  Bank.  19. 
T  T  2 
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stand  under  the  deed  in  the  same  situation  and  with  the 
same  advantages  as  the  creditors  forming  the  majority."  In 
another  judgment  in  that  case  the  Lord  Chancellor  said  {a) : 
— *'  As  I  explained  on  a  former  occasion^  in  my  view  of 
the  statute  a  deed  to  bind  creditors  who  have  not  executed 
it  must  be  a  deed  which  places  the  parties  who  execute 
And  the  parties  who  have  not  executed  it  precisely  upon 
an  equal  footing  in  point  of  law."  That  is  not  so  with  this 
deed.  In  common  and  ordinary  justice  creditors  who 
assent  should  not  be  placed  in  a  better  position  than 
those  who  dissent.  Here  creditors  who  do  not  sign  the 
deed  get  nothing.  That  is  the  plain  and  direct  provision 
of  the  deed.  I  think  that,'upon  the  authority  of  Uderton  v. 
Jewell  {b)y  this  plea  is  bad,  and  that  the  plaintiff  is  entitled 
to  judgment. 

Bramwbll,  B. — I  am  of  the  same  opinion.  It  is  suflB- 
cient  to  say  that  I  think  the  case  of  Uderton  v.  JeweU  is  in 
point;  but  I  cannot  help  remarking  that  the  law  on  this 
subject  is  in  a  very  unsatisfactory  state.  It  should  be  re- 
membered, however,  that  Courts  of  law  have  to  deal  with 
cases  of  the  worst  aspect,  and  know  nothing  of  the  nume- 
rous cases  in  which  the  provisions  of  these  deeds  are 
successfully  worked  out  without  recourse  to  litigation. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  think  this 
deed  is  a  very  crude  document,  to  say  the  least  of  it  Pro- 
bably the  debtor  himself  did  not  know  whether  it  was 
intended  to  include  all  his  creditors,  or  not.  But,  upon 
reading  the  deed,  it  is  clear  that  according  to  its  true  con- 
struction a  creditor  can  only  get  the  composition  on  signing 
the  deed.  The  case  is  therefore  within  the  authority  of 
Uderton  v.  Jewell(b).  It  is  unpleasant  to  give  judgment  upon 
(a)  33  L.  J.  Bank.  22.  (b)  16  C.  B.  N.  S.  142. 
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a  mere  technical  point  of  law  without  regard  to  the  merits       1865. 
of  the  case,  and  it  is  desirable  that  the  legislature  should 


Martih 


pass  a  short  Act  embodying  a  form  of  deed  to  be  used  on  «• 

all  occasions,  so  as  to  put  an  end  to  these  much-vexed 
questions. 

Judgment  for  the  plaintiff* 


Salomons  v,  Pender.  jp^a  21. 

JLlECLARATION  for  work  and  labour,  commission,  and  An  agent, 

employed  to 
on  accounts  stated.  sell  land,  sold 

Plea. — Never  indebted.     Issue  thereon.  pany  in  which 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  ter^stedas a 

after  last  Hilary  Term,  it  appeared  that  the  plaintiff  was  a  J^^^J^^n 

surveyor  and  land  airent,  and  brought  this  action  to  recover  ^^^>  ^^}'^^ 

•'  o       '  o  ^as  entitled 

the  sum  of  456/.  IO5.,  as  commission  upon  the  sale  of  cer-  to  no  com 

mistdon  from 

tain  land  of  the  defendant.  The  plaintiff,  in  his  evidence,  his  employer 
stated  that  in  the  Spring  of  1863  he  was  consulted  by  the  the  sale, 
defendant,  who  had  recently  purchased  a  plot  of  building 
land  containing  1826  yards,  at  Oxford  Street,  Manchester. 
During  a  conversation  relating  to  the  disposition  of  the  land, 
the  defendant  said  that  he  was  ready  to  sell  it,  if  the  plaintiff 
could  find  a  purchaser  at  the  rate  of  10s.  a  yard.  Nothing 
was  said  about  commission,  but  the  plaintiff  assumed  that 
it  would  be  paid  to  him  by  the  defendant  according  to  the 
usual  course  of  dealing  under  such  circumstances.  The 
plaintiff  accordingly  endeavoured  to  sell  the  property,  and 
offered  it  to  different  persons  at  the  stipulated  price.  In 
the  beginning  of  1864  a  Company  was  promoted  by 
Messrs.  Peacock  and  Negroponti  for  the  purpose  of  erect- 
ing a  new  theatre  at  Manchester.   The  promoters  approved 
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1865.       of  tbe  land,  and  offered  through  the  plaintiff  to  purchase 

^"^^      it  at  the  above  mentioned  price.    The  defendant  heard 
Salomons  ^ 

«'.  through  the  plaintiff  of  this  offer  and  accepted  it     Before 

the  conveyance  was  executed  the  promoters  took  possession 
of  the  land  and  commenced  building.  On  the  13th  of 
April,  1864,  an  agreement  in  writing,  containing  the  terms 
of  the  sale,  was  signed  by  the  defendant  and  Messrs. 
Peacock  and  Negroponti,  and  on  the  15th  these  gentlemen, 
together  with  the  plaintiff  and  four  others,  were  registered 
as  a  company  under  the  name  of  the  Public  Entertainments 
(company.  Limited.  When  the  defendant  accepted  the 
offer  from  the  promoters  the  plaintiff  was  a  shareholder  in 
the  projected  Company.  Afterwards,  and  before  the  con* 
tract  was  signed,  he  increased  his  interest  in  the  Company, 
and  became  one  of  its  directors.  Proof  was  given  by  the 
plaintiff  that  he  had  no  commission  from  the  Company, 
and  that  he  alone  introduced  the  promoters  to  the  defend- 
ant. It  was  also  shewn  that  the  sum  of  456/.  10«.,  was  the 
amount  of  commission  due  on  the  price  of  the  land  accord- 
ing to  the  usage  in  sales  of  land  in  Manchester. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  had 
himself  become  a  purchaser  of  the  land,  and  could  claim 
no  commission.  He  therefore  directed  a  verdict  for  the 
defendant. 

Bovills  now  moved  for  a  new  trial  on  the  ground 
of  misdirection. — The  question  is  simply  this:  is  an  agent 
absolutely  barred  from  recovering  commission  in  respect  of 
a  sale  when  he  has  taken  an  interest,  however  small,  in  the 
subject-matter  of  the  sale  ?  It  is  submitted  that  the  rule  of 
law  which  forbids  an  agent  employed  to  sell  to  deal  as  a 
buyer  with  the  property  to  be  sold,  may  be  relaxed  by 
special  agreement,  and  that  the  fact  that  the  defendant  has 
adopted  the  sale  procured  by  the  plaintiff  is  evidence  of 
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such  an  agreement.  [Martin,  B.— You  admit  that  the 
defendant  was  not,  under  the  circumstances,  bound  by  the 
act  of  his  agent  in  selling  the  land  ?]  He  might  have 
thrown  up  the  contract,  but  he  has  elected  to  waive  his 
privilege.  By  so  doing  he  has  treated  the  sale  as  a  valid 
one,  and  recognised  the  right  of  the  plaintiff  to  his  com- 
mission. Again,  the  defendant  is  bound  by  the  strict 
terms  of  his  contract  He  agreed  to  sell  the  property,  if 
a  purchaser  at  10<.  a  yard  was  found.  Those  terms  have 
been  fulfilled  by  the  plaintiff  and  the  defendant  has  ap- 
proved of  the  purchasers.  [Afarftn,  B. — The  plaintiff  was 
employed  to  sell  the  propert}^  upon  the  best  terms  that  he 
could,  with  a  limit  of  lOs.  a  yard.]  The  right  of  the 
plaintiff  is  recognised  by  authority.  In  Story  on  Agency, 
6th  ed.,  p.  235,  s.  11,  it  is  said : — *'  It  may  be  laid  down  as 
a  general  principle,  that  in  all  cases  where  a  person  is,  either 
actually  or  constructively,  an  agent  for  other  persons,  all 
profits  and  advantages  made  by  him  in  the  business  beyond 
his  ordinary  compensation,  are  to  be  for  the  benefit  of  his 
employers."  This  shews  that  where  the  employer  avails 
himself  of  the  services  of  his  agent  the  law  will  secure  to 
the  agent  his  ordinary  commission. 

Pollock,  C.  B.— I  think  that  in  this  case  there  should 
be  no  rule.  No  authority  has  been  adduced  for  a  de- 
parture from  the  general  principles  governing  such  a  case, 
and  the  argument  has  failed  to  convince  me  that  a  per- 
son can  in  the  same  transaction  buy  in  the  character  of  prin- 
cipal, and  at  the  same  time  charge  the  seller  as  his  agent. 
I  cannot  agree  that,  because  the  seller  has  chosen  to  abide 
by  the  sale,  he  is  therefore  to  be  held  to  have  acknowledged 
the  claims  of  the  plaintiff  both  as  agent  and  purchaser.  There 
is  nothing  to  take  the  case  out  of  the  well  known  rules 
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18G5.       of  principal  and  agent,  and  consequently  there  will  be  no 
rule. 


Salomohb 
FkHDBa. 


Brakwell,  B.— I  think  the  direction  of  my  brother 
Martin  was  correct  Mr.  Bcvilly  as  I  thought,  made  a 
fatal  concession  when  he  admitted  that  the  defendant 
might  have  withdrawn  from  the  bai]gain  when  it  came  to 
his  knowledge  that  the  plaintiff  was  one  of  the  purchasers. 
Bat  why  had  he  that  power  ?  The  answer  must  be  that 
the  plaintiff  had  departed  from  his  authority  by  making 
such  a  bargain.  And  if  he  had  no  authority  to  make  it 
be  cannot  have  earned  commission.  It  is  true  that  the 
plaintiff  may  have  derived  no  material  advantage  from  the 
interest  which  he  has  acquired  in  the  premises ;  and  that  the 
defendant  has  had  the  benefit  (if  it  be  one)  of  the  plaintiff^s 
services.  But  the  defendant  is  in  a  position  to  say,  ^^  What 
you  have  done  has  been  done  as  a  volunteer  and  does  not 
come  within  the  line  of  your  duties  as  agent."  There  is 
another  way  of  putting  the  case.  The  plaintiff,  by  offering 
to  sell  the  property,  undertook  that  a  third  party  should  be 
the  buyer,  and  not  himself.  Whichever  way  the  case  is 
put,  I  think  there  should  be  no  rule. 

Martin,  B. — I  am  of  the  same  opinion.  My  decision 
at  the  trial  was  based  on  the  fact  that  the  plaintiff  was 
employed  as  agent.  The  case  did  not  strike  me  as  my 
brother  Bramwell  has  put  it,  but  it  seemed  to  me  that  if  a 
man,  employed  as  agent,  becomes  himself,  to  any  extent, 
a  principal,  he  thereby  annihilates  any  right  which  he 
may  have  as  agent.  I  think,  however,  that  what  my 
brother  Bramwell  has  suggested  is  an  answer  to  the 
plaintiff's  claim — that  he  was  employed  to  sell  to  third 
persons,  and  has  in  point  of  fact  sold  to  himself.     Mr. 
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BaviU  has  contended,  that  as  the  sale  was  not  rescinded 

there  is  a  subsisting  contract  to  pay  the  commission.     But 

^  '^  Salomohb 

that  seems  to  me  to  be  a  fallacy.     The  engagement  to  pay  v, 

commission  to  the  plaintiff  is  quite  distinct  from  the  accept- 
ance of  an  offer  to  buy  the  land.  In  Story  on  Agency, 
p.  262,  §  210,  it  is  said:  '*In  this  connection,  also,  it 
seems  proper  to  state  another  rule,  in  regard  to  the  duties 
of  agents,  which  is  of  general  application,  and  that  is,  that, 
in  matters  touching  the  agency,  agents  cannot  act  so  as  to 
bind  their  principals,  where  they  have  an  adverse  interest 
in  themselves.  This  rule  is  founded  upon  the  plain  and 
obvious  consideration,  that  the  principal  bargains,  in  the 
employment,  for  the  exercise  of  the  disinterested  skill, 
diligence,  and  zeal  of  the  agent,  for  his  own  exclusive 
benefit.  It  is  a  confidence  necessarily  reposed  in  the 
agent,  that  he  will  act  with  a  sole  regard  to  the  interests  of 
his  principal,  as  far  as  he  lawfully  may ;  and  even  if  im- 
partiality could  possibly  be  presumed  on  the  part  of  an 
agent,  where  his  own  interests  were  concerned,  that  is  not 
what  the  principal  bargains  for ;  and  in  many  cases,  it  is 
the  very  last  thing  which  would  advance  his  interests.  The 
seller  of  an  estate  must  be  presumed  to  be  desirous  of 
obtaining  as  high  a  price  as  can  fairly  be  obtained  therefor; 
and  the  purchaser  must  equally  be  presumed  to  desire  to 
buy  it  for  as  low  a  price  as  he  may."  The  author  then  pro- 
ceeds to  cite  passages  from  writers  on  the  civil  law  and  con- 
tinues (a): — '*  If  then,  the  seller  were  permitted,  as  the  agent 
of  another,  to  become  the  purchaser,  his  duty  to  his  principal 
and  his  own  interest  would  stand  in  direct  opposition  to 
each  other  ;  and  thus  a  temptation,  perhaps  in  many  cases 
too  strong  for  resistance  by  men  of  flexible  morals,  or 
hackneyed  in  the  common  devices  of  worldly  business, 
would  be  held  out,  which  would  betray  them  into  gross 

(a)  P.  264. 
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misconduct,  and  even  into  crime  .  •  •  This  doctrine  is  well 
settled  at  law ;  but  it  is  acted  upon  in  Courts  of  equity  to 
a  much  larger  extent."  We  have,  therefore,  the  authority  of 
Mr.  Justice  Story  against  this  action.  Mr.  BoviU  read 
another  passage  from  Story  to  the  effect  that  an  agent 
cannot  derive  profit  from  any  transaction  in  the  course  of 
his  business  beyond  his  ordinary  commission.  But  what 
is  meant  is  that  where  an  account  is  directed  against  agents 
of  the  proceeds  of  property  which  they  have  sold  at  a  profit, 
they  will  be  allowed  to  take  credit  for  their  commission. 

Rule  refused  (a), 
(a)  Reported  bj  A.  P.  Stone,  Esq. 


ATay  1. 

A  person 
whose  game 
is  entiMd 
away  firom  his 
lana  by  a 
neifliiDoar,  is 
liable  to  an 
action  for  ex- 
ploding eom- 
Dostibks  so 
as  to  be  a 
nuisance  to 
the  latter, 
in  order  to 
frighten  the 
same  away 
nom  his  land 
and  prerent 
him  killing 
them,  and  en- 
ticing other 
game. 


Ibottson  o.  Peat. 

JL  HE  first  count  of  the  declaration  stated  that,  before  and 
at  the  time  of  committing  the  grievances,  &C.9  the  plaintiff 
was  and  still  is  possessed  of  certain  land  at  Stonelow,  in 
the  parish  of  Brampton,  in  the  county  of  Derby ;  Yet  the 
defendant,  well  knowing  the  premises,  on  divers  days 
and  times  between  the  1st  day  of  October,  a.  d.  1864, 
and  the  commencement  of  this  suit,  unlawfully  and  with 
intent  to  drive  and  frighten  away  grouse  and  other 
game,  then  lawfully  being  in  and  upon  the  said  land 
of  the  plaintiff,  firom  and  off  and  away  from  the  said  land 
of  the  plaintiff  to  certain  other  lands,  and  to  prevent  the 
plaintiff  from  hunting,  shooting  and  taking  the  said  game 
on  his  said  land,  fired,  exploded  and  projected,  and  caused 
to  be  fired,  exploded  and  projected,  certain  offensive,  in- 
jurious, noxious,  terrifying  and  dangerous  rockets,  fire- 
works, missiles,  projectiles  and  combustibles,  and  made 
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and  caused  to  be  made  divers  loud,  jarring^  annoying  and 
disturbing  noises  close  to  and  over  the  said  lapd  of  the 
plaintiff,  so  as  to  be  and  the  same  were  a  nuisance  and  a 
grievous  disturbance  to  the  plaintiff  in  his  lawful  and  quiet 
occupation  and  enjoyment  thereof.  And  thereby  also  the 
plaintiff's  horses  and  cattle  which  were  then  lawfully  in 
and  upon  the  said  land  of  the  plaintiff  were  then  greatly 
alarmed,  terrified  and  rendered  wild,  unmanageable  and 
furious,  and  impelled  to  run  and  rush  violently  in  and 
about  and  over  the  said  land  of  the  plaintiff,  and  into 
certain  bogs  and  quagmires  therein,  and  against  and  over 
the  walls,  banks  and  fences  of  the  said  land  of  the  plaintiff, 
and  to  break  down  and  destroy  such  walls,  banks  and  fences 
of  the  plaintiff,  and  to  escape  out  of  the  said  land  of  the 
plaintiff  and  to  go  at  large,  and  by  reason  of  the  premises 
the  said  horses  and  cattle  sustained  great  injury  and 
damage,  and  became  and  were  rendered  wild,  dangerous 
and  unmanageable,  and  thereby  also  divers  large  numbers 
of  grouse  and  other  game  then  lawfully  being  in  and  upon 
the  said  land  were  scared,  frightened  and  driven  off  and 
away  from  the  said  land  of  the  plaintiff,  which  otherwise 
the  plaintiff  might  and  would  have  shot,  hunted,  killed 
and  taken. 

Plea. — As  to  so  much  of  the  first  count  as  relates  to  the 
said  grouse  the  defendant  says  that,  before  and  at  the  time 
of  the  committing  of  the  said  supposed  grievances,  &c., 
his  Grace  the  Duke  of  Rutland  was  oeised  in  fee  of  cer- 
tain lands  abutting  on  and  next  adjoining  to  the  said  land 
of  the  plaintiff  in  the  first  count  mentioned,  and  was 
entitled  to  the  exclusive  right  of  shooting,  killing  and 
taking  grouse  on  his  said  lands.  And  the  said  Duke, 
before  the  committing  of  his  said  supposed  grievances, 
had  gone  to  great  expense  in  getting  up  and  preserving 
great  numbers  of  grouse  on  his  said  lands  as  the  pUdntiff 
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1665.  ^^U  knew.  And  the  defendant  says  that  just  before  the 
committing  of  the  said  supposed  grievances  the  plain- 
tiiF  fraudulently  and  wrongfully,  and  with  intent  to  lure 
and  entice  the  said  grouse  away  from  the  said  lands  of  the 
said  Duke  on  to  the  said  land  of  the  plaintiff,  and  to  obtain 
for  himself  the  benefit  of  the  said  expense  so  incurred  by 
the  said  Duke  as  aforesaid,  laid  and  placed  on  the  said 
land  of  the  defendant,  near  to  the  lands  of  the  said  Duke, 
quantities  of  com  and  other  substances  on  which  grouse 
feed,  and  thereby  then  lured  and  enticed  the  said  grouse 
in  the  first  count  mentioned,  and  was  about  to  lure  and 
entice  other  grouse  away  from  and  out  of  the  said  lands 
of  the  said  Duke  on  to  the  said  lands  of  the  plaintiff,  and 
was  then  and  there  about  to  shoot  and  kill  the  said  grouse, 
wherefore  the  defendant,  as  the  servant  of  the  said  Duke, 
and  by  his  command,  in  order  to  prevent  the  plaintiff  from 
shooting  and  killing  the  said  grouse  so  lured  and  enticed 
as  aforesaid,  and  from  luring  and  enticing  the  said  other 
grouse  as  aforesaid,  committed  the  said  grievances  in  this 
plea  pleaded  to,  doing  no  more  than  was  necessary  for  the 
purpose  aforesaid. 

Demurrer,  and  joinder  therein. 

Baylis,  in  support  of  the  demurrer. — The  question  is 
whether,  the  plaintiff  having  a  qualified  property  in  game 
on  his  own  land,  the  defendant  is  justified  in  frightening 
them  away  by  firing  rockets  and  other  projectiles  close  to 
and  over  the  land  of  the  plaintiff,  so  as  to  be  a  nuisance 
to  him.  [^Martin^  B. — What  is  the  distinction  between 
enticing  game  away^  and  frightening  them  away?]  The 
distinction  is  illustrated  by  the  case  put  by  Holty  C.  J.,  in 
Keeble  v.  Hicheringill  (a),  viz.,  that  there  is  nothing  un- 
lawful in  a  schoolmaster  alluring  the  boys  from  another 

(a)  Holt,  19,  20;  11  East,  574,  note. 
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school,  but  if  he  frightens  them  by  firing  guns,  so  that        1865. 

their  parents  will  not  let  them  co  to  the  other  school,  the      ^^^'"^^ 

°  ^  Ibottson 

master  may  maintain  an  action  for  the  loss  of  his  scholars.  •• 

For  that  position  Holt,  C.  J.,  refers  to  the  Year  Book, 
11  Hen.  4.  47.  Keeble  v.  Hickeringill  (a)  decided  that  an 
action  on  the  case  lies  for  discharging  guns  near  the  decoy 
pound  of  another,  with  design  to  damnify  the  owner  by 
frightening  away  the  wildfowl  resorting  thereto,  by  which 
the  wildfowl  were  frightened  away  and  the  owner  damni- 
fied. In  Carrington  v.  Taylor  (b)  it  was  held  that  an  action 
lies  for  a  wilful  disturbance  of  a  decoy,  by  firing  so  near 
to  it  as  to  make  the  wildfowl  take  flight.  There  is  nothing 
unlawful  in  enticing  game  by  putting  down  corn ;  but  it  is 
unlawful  to  frighten  them  away  by  firing  combustibles. 
\^Bramwell,  B. — In  Chasemore  v.  Richards  (c)  the  plaintiff 
was  possessed  of  an  underground  spring  which  supplied 
his  well,  and  the  defendant,  by  digging  a  well  on  his  land, 
dried  up  the  plaintiff's  spring;  but  the  only  remedy  the 
plaintiff  had  was  to  dig  his  well  deeper.]  So  here  the 
defendant,  by  offering  better  food,  should  have  enticed 
away  the  game  from  the  plaintiiTs  land.  Bead  v.  Ed" 
wards  (d)  decided  that  an  action  lies  against  the  owner  of 
a  dog,  who,  knowing  the  animal  to  have  a  propensity  for 
chasing  and  destroying  game,  permits  it  to  be  at  large,  and 
the  dog  in  consequence  breaks  and  enters  the  plaintiffis 
wood,  and  chases  and  destroys  young  phesants  which  are 
being  reared  there  under  domestic  hens. — He  also  argued 
that  the  plea  was  merely  a  plea  to  the  damage ;  and  that 
the  plaintiff  had  a  qualified  property  in  the  game  while  on 
his  land.     On  the  last  point  he  cited  Sutton  v.  bloody  (e), 

(a)  Holt,  19;    11   East,  574,  (c)  2H.&N.168;  7  H.L.349. 
note.  (d)  \7  C.  B.  N.  S.  245. 

(b)  U  East,  571.  (e)  I  Ld.  Raym.  251. 
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fFilbf  in  support  of  the  plea. — It  is  conceded  that  a 
person  has  a  qualified  property  in  game  whilst  on  hb  land, 
and  that  renders  it  clear  that  the  plaintiff  has  committed 
a  wrong  by  enticing  away  the  game.  It  does  not  follow 
that  because  the  means  employed  were  not  unlawful^  the 
act  itself  was  lawfuL  A  person  may  have  a  perfect  right 
to  put  com  on  his  land,  but  if  it  is  done  with  the  intent  to 
injure  his  neighbour,  and  does  in  fact  injure  him,  the  act  is 
unlawful.  In  Kedtk  v.  Hickeringill  (d)  Lord  HoU  said : — 
^  Suppose  the  defendant  had  shot  in  his  own  ground,  if  he 
bad  occasion  to  shoot  it  would  have  been  one  thing,  but  to 
shoot  on  purpose  to  damage  the  plaintiff  is  another  thing 
and  a  wrong."  The  plea  alleges  that  the  plaintiff  placed  the 
com  on  his  land  fraudulently  and  wrongfully  and  with 
intent  to  entice  away  the  game,  and  that  the  defendant  did 
the  acts  complained  of  in  order  to  prevent  him.  This  case 
is  distinguishable  from  that  of  the  schoolmaster,  because  the 
defendant  had  a  possessory  right  to  the  game,  and  what  he 
did  was  for  the  purpose  of  protecting  that  right  The  plea 
;>tates  that  the  plaintiff  committed  the  first  wrong  and  that 
he  did  it  with  the  express  intention  of  injuring  his  neigh- 
bour, and  on  general  demurrer  that  is  admitted.  [^Martin, 
B. — This  case  is  not  distinguishable  from  Carrinffton  v. 
Taylor  (e>] 

BoyKs  was  not  called  upon  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea  b 

(a)  11  Exch.  654.  error,  IS  C.  B.  N.  S.  844. 

(»)  4  E.  &  B.  860.  (d)  11  East,  574,  note. 

(c)  12  C.  B.,  N.  S.501;  in         (t)  11  East,  571. 
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bad  The  plaintiff,  6y  his  declaration,  complains  that  for 
the  purpose  alleged  an  act  was  done  by  the  defendant 
which  caused  damage  to  the  plaintiff;  and  if  there  had 
been  no  plea  he  would  clearly  have  been  entitled  to  judg- 
ment. But  then  the  defendant,  by  his  plea,  says,  **  You 
have  done  me  some  wrong  and  I  have  been  endeavouring 
to  redress  that  wrong  by  doing  some  wrong  to  you."  As 
a  general  proposition  it  may  be  laid  down,  that  cannot  be 
done.  If  a  person  is  attacked  by  force  he  may  defend 
himself  by  force ;  but  in  general  a  person  cannot,  because 
a  wrong  has  been  done  to  him,  commit  some  other  wrong 
for  the  purpose  of  repairing  the  injury ;  but  he  must  endea- 
vour to  obtain  redress  in  a  lawful  manner.  As  my  brother 
Bramwell  suggests,  if  a  person  libels  another  the  latter  is 
not  justified  in  horsewhipping  him ;  and  if  a  person  horse- 
whips another  the  latter  is  not  justified  in  libelling  him. 
On  these  grounds  it  appears  to  me  that  the  plea  is  bad, 
and  that  the  plaintiff  is  entitled  to  judgment. 

Martin,  B. — I  think  that  the  case  of  Carrington  v. 
Taylor  (a)  is  a  decisive  authority  that  this  plea  is  bad. 

Bramwell,  B. — I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  The  declaration  states  that  the 
plaintiff  being  possessed  of  certain  land,  the  defendant 
unlawfully  and  with  intent  to  drive  and  frighten  away  game 
then  being  on  the  land  of  the  plaintiff  and  to  prevent  him 
from  shooting  them,  fired  rockets  and  combustibles  close  to 
and  over  the  land  of  the  plaintiff,  so  as  to  be  a  nuisance  to 
him.  The  defendant  by  his  plea  admits  that  the  matter 
alleged  is  true,  but  sets  up  a  right  to  do  what  is  complained 
of  for  the  purpose  attributed  to  the  defendant  in  the  declara- 

(<i)  11  East,  571. 
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1865.  tioD,  viz.,  to  prevent  him  from  shooting  the  game.  Then 
what  is  the  reason  given  ?  It  is  this : — *^  The  game  which 
I  frightened  was  game  which  jou  enticed  away  from  the 
Duke  of  Rutland  s  land,  by  placing  corn  and  other  food 
for  them  on  your  land;  and  therefore  I,  as  the  servant 
of  the  Duke,  in  order  to  prevent  you  from  shooting  the 
game,  and  from  continuing  to  entice  them,  did  the  acts 
complained  of."  In  my  opinion  that  is  a  bad  plea.  There 
is  nothing  in  point  of  law  to  prevent  the  plaintiff  from 
doing  that  which  the  plea  alleges  he  has  done.  I  say  "  in 
point  of  law,"  because  it  cannot  be  contended  for  a  moment 
that  any  action  would  lie  against  the  plaintiff.  As  to  the 
propriety  of  such  conduct  between  gentlemen  and  neigh* 
bours  I  say  nothing.  Where  a  person's  game  is  attracted 
from  his  land,  he  ought  to  offer  them  stronger  inducements 
to  return  to  it  It  is  like  the  case  I  referred  to  in  the 
course  of  the  argument,  Chasemore  v.  Richards  (a),  which 
shews  that  if  a  man  has  the  misfortune  to  lose  his  spring 
by  his  neighbour  digging  a  well,  he  must  dig  his  own  well 
deeper. 

FiGOTT,  6. — I  am  of  the  same  opinion. 

Judgment  for  the  plaintiff. 

(a)  2  H.  &  N.  168 ;  7  H.  L.  349. 
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Gardom  v.  Lee  and  Others.  April  26. 

Jl5Y  consent  and  order  of  a  Judge  the  following  case  On  the  30th 
was  stated  for  the  opinion  of  this  Court : —  the  defend- 

.    The  declaration  stated  that  the  defendants,  to  wit,  on  ccrtwnland 
the  30th  July,  a.  d.  1861,  caused  to  be  put  up  for  sale  by  aucdon.^ub- 
public  auction  certain  lands  and  premises  in  divers  lots,  Jecttothe 
upon  and  subject  to  certain  conditions  —(The  declaration  conditions :— 

4«  JL  nat 

then  set  out  the  conditions,  of  which  the  following  are  within  twentj-- 

,  .   ,  one  days  from 

alone  material.) —  the  day  of  sale 

"  3.  That  each  purchaser  shall,  immediately  after  the  sale,  shall  have 
pay  a  deposit,  in  the  proportion  of  10/.  for  every  100/.,  of  ^Sy^toThf  ^' 
his  purchase  money  into  the  hands  of  Mr.  Jessop,  solicitor,  J^^b^^t 
and  sign  an  agreement  for  payment  of  the  remainder  on  o^^itle.  7.  If 

'    •'  any  purchaser 

the  31st  day  of  October  next,  at  Mr.  Jessop's  offices,  at  make  any 

.  .  objections  or 

which  time  and  place  the  purchase  is  to  be  completed  ;  requisitions 

and  if  from  any  cause  whatever  the  purchase  shall  not  be  of  the  title 

completed  on  the  said  31st  day  of  October  next,  the  pur-  fiJJedaysfrSn 

chaser  shall  pay  interest  on  the  remainder  of  his  purchase  ^fet^^  ven- 
dors shall  be 
at  liberty,  at  their  election,  cither  to  answer  such  objections  and  comply  with  such  requisi- 
tions, or  to  rescind  the  contract  for  sale  on  repaying  the  deposit  alone  and  without  interest 
for  the  same,  and  without  incurring  any  liability  to  pay  any  expenses  for  investigating  the 
title.  8.  That  such  right  of  the  vendors  to  hold  the  purchaser  to  have  waived  all  objections 
and  requisitions  not  made  within  the  time  specified,  and  such  right  of  the  vendors  to  rescind 
the  contract,  shall  not  be  deemed  to  be  waived,  or  in  any  manner  affected  or  prejudiced,  bv 
any  negotiation  as  to  any  objections  or  requisitions,  or  attempt  to  obviate  or  to  comply  with 
the  same."  The  plaintfif  became  the  purchaser,  and  paid  a  deposit  of  100/.  The  abstract 
of  title  was  not  delivered  until  the  2nd  November.  On  the  8th  November  the  vendee's 
solicitor  wrote  to  the  vendors'  solicitor,  stating  that  the  vendors,  who  were  trustees, 
'•  had  no  power  to  sell,  and  that  it  was  not  worth  while  going  on  farther."  On  the  28th 
November  the  vendee's  solicitor  again  wrote  desiring  to  know  "whether  the  vendors  would 
rescind  the  contract  and  return  the  deposit  or  insist  on  specific  performance."  On  the  SOth 
November  the  vendors'  solicitor  replied  that  "  he  was  satisfied  they  had  power  to  seU,  and 
that  his  clients  would  expect  the  vendee  to  complete  the  purchase.  The  vendee  thereupon 
incurred  expense  in  investigating  the  title ;  and  it  turned  out  that  the  vendors  had  no  power 
to  sell.  Some  further  correspondence  took  place,  and  ultimately  the  vendors'  solicitor  stated 
his  willingness  to  pay  back  the  deposit  without  interest  and  costs. — Held^  that  there  was  no 
negotiations  or  attempt  to  obviate  objections  or  comply  with  requisitions  within  the  meaning 
of  the  eighth  condition,  and  that  the  vendors  having  elected  to  insist  on  a  specific  perform- 
ance could  not  rescind  under  the  seventh  condition,  and  were  liable  to  pay  the  vendee 
hitorcst  on  his  deposit  and  the  expenses  of  investigating  the  title. 

VOL.  HI. — II.  &  C.  U    U  EXCH. 
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1866.  money  after  the  rate  of  51  per  cent,  per  annum  from  that 
*^^^"^  ^®y  until  the  purchase  shall  be  completed,  and  shall  from 
the  same  day  be  entitled  to  the  rents  and  profits  thereof. 

"4.  That  within  twenty-one  days  from  the  day  of  the  sale 
the  vendor  shall,  at  his  own  expense,  make  and  have  ready 
for  delivery  at  the  office  of  Mr.  Jessop,  at  Alfreton  afore- 
said, to  the  several  purchasers,  or  their  solicitors,  an  abstract 
of  the  title  of  the  vendors  to  the  several  lots." 

**  6.  That  each  purchaser  shall  make  his  objections  and 
requisitions,  if  any,  in  respect  of  the  title  to  the  lot  bought, 
and  send  the  same  to  Mr.  Jessop,  solicitor,  Alfreton, 
within  thirty-five  days  from  the  day  of  sale,  and  all  objec- 
tions and  requisitions  which  shall  not  be  made  within  the 
time  specified  shall  be  taken  to  be  waived. 

"7.  That  if  any  purchaser  make  any  objections  or  requi- 
sitions in  respect  of  the  title  to  the  lots  within  thirty-five 
days  from  the  day  of  the  sale  as  aforesaid,  the  vendors 
shall  be  at  liberty,  at  their  election,  either  to  answer  such 
objections  and  comply  with  such  requisitions,  or  to  rescind 
the  contract  for  sale  on  repaying  the  deposit  alone  and 
without  interest  for  the  same,  or  for  any  other  part  of  the 
purchase  money,  and  without  incurring  any  liability  to 
pay  such  purchaser  any  of  the  expenses  for  investigating 
the  title  or  otherwise. 

**  8.  That  such  right  as  aforesaid  of  the  vendors  to  hold 
the  purchaser  to  have  waived  all  objections  and  requisitions 
not  made  within  the  time  specified  as  aforesaid,  and  such 
right  of  the  vendors  to  rescind  the  contract  as  aforesaid, 
shall  not  be  deemed  to  be  waived  or  in  any  manner  affected 
or  prejudiced  by  any  negociation  as  to  any  objections  or 
requisitions,  or  any  attempt  to  obviate  or  to  comply  with 
the  same  respectively." 

The  declaration  then  stated  that  the  plaintiff  was  the 
highest  bidder  for  certain  lots,  and  purchased  the  same. 
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sabject  to  the  said  conditions,  and  paid  the  defendant  100/.        1865. 

as  a  deposit,  and  signed  an  agreement  to  pay  the  remainder ; 

and  after  averring  mutual  promises,  and  that  the  plaintiff 

had  done  all  things  necessary,  and  all  times  had  elapsed, 

&c.,  alleged  as  a  breach  that  the  defendants  did  not  make 

or  deduce  to  the  plaintiff,  nor  did  they  have  a  title  to,  nor 

were  they  able  to  sell  and  convey  to  the  plaintiff  the  said 

lots :  whereby  the  plaintiff  lost  the  expenses  incurred  by 

him   in   investigating  the  title  of  the  defendants  to  the 

said  lots  and  the  use  of  the  money  paid  by  him  as  such 

deposit. 

By  his  last  will  and  testament,  duly  executed,  and  dated 
the  14th  day  of  November,  1860,  William  Wildgoose,  of 
Morley  Street,  Birmingham,  devised  and  bequeathed  all 
his  real  and  personal  estates  whatsoever  and  wheresoever 
unto  James  Lee,  of,  &c.,  and  George  Cole  Curtis,  of,  &&, 
their  heirs,  executors,  &c.,  upon  trust  for  his  wife,  Hannah 
Wildgoose,  during  her  life,  and  for  that  purpose  to  permit 
her  to  have  the  use  and  enjoyment  of  such  part  thereof  as 
should  not  produce  income,  and  to  permit  her  to  receive 
the  income  of  such  part  as  should  produce  income ;  and 
upon  her  decease  upou  trust,  as  soon  as  conveniently  might 
be,  to  convert  the  whole  of  his  said  estates  into  money,  and 
for  that  purpose  to  sell  such  part  as  should  not  consist  of 
money,  or  securities  for  money,  either  by  public  auction  or 
private  contract.  .  .  .  And  the  trustees  were  to  stand 
possessed  of  the  monies  arising  from  such  sales  upon  trust 
to  invest  the  same  on  securities  as  therein  mentioned  and 
to  pay  the  annual  income  in  equal  moieties  to  the  testator's 
son  and  daughter  for  their  respective  lives,  and  after  their 
deaths  the  trustees  were  to  stand  possessed  of  the  trust 
funds  for  the  issue  of  the  son  and  daughter  in  equal  shares 
as  therein  mentioned. 

u  u  2 
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William  Wildgoose,  the  testator,  died  on  or  about  the 
day  of  18     . 

Hannah  Wildgoose,  his  widow^  is  still  living  and  the 
testator^s  son  and  daughter. 

On  the  80th  July,  1861,  J.  Lee,  O.  C.  Curtis  and 
Hannah  Wildgoose  put  up  for  sale  by  public  auction,  in 
four -lots,  under  the  conditions  of  sale  set  out  in  the  decla- 
ration, certain  land  in  the  county  of  Derby,  which  had 
passed  to  them  by  the  said  devise.  The  plaintiff  became 
the  purchaser  of  lots  2  and  3,  at  the  price  of  49/.  per  acre 
for  lot  2,  containing  15  a.  Ir.  15  p.,  and  422.  per  acre  for 
lot  3,  containing  8  a.  Or.  7  p.,  and  paid  a  deposit  of  100/. 
in  respect  thereof,  and  signed  an  agreement  for  the  pay- 
ment of  the  remainder. 

On  the  8th  August,  1861,  and  again  on  the  12th  Sep- 
tember in  the  same  year,  Mr.  Taylor,  the  plaintiff's  solicitor, 
applied  by  letter  to  Mr.  Jessop,  the  solicitor  for  the  de« 
fendants,  for  the  abstract  of  the  defendants*  title,  but  from 
difficulties  which  arose  in  obtaining  some  of  the  necessary 
deeds,  the  defendants  were  unable  to  furnish  the  abstract 
till  the  2nd  November,  1861,  on  which  day  Mr.  Jessop 
delirered  the  same  to  Mr.  Taylor. 

Afler  the  delivery  of  the  abstract  Mr.  Taylor  wrote  the 
following  letter  to  Mr.  Jessop : — 

"  Bakewell,  8th  November,  1861. 
"Wildgoose's  Sale. 

^  Dear  Sir,— I  have  not  yet  perused  this  abstract,  but  I 
have  just  been  glancing  over  the  sheets  and  am  struck  with 
last  testator's  will,  whereby  he  devises  to  trustees  in  trust 
{or  his  wife  for  life  and  then  to  sell  You  say  in  a  note 
she  is  living  and  will  join  in  the  conveyance.  How  do 
you  make  out  the  power  of  sale  has  arisen  ? 
«  To  ''  Yours  truly, 

"Michl.  Jessop,  Esq.,  Crich.  *^  John  Taylor." 
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**  P.S. — Of  course  this  query  is  merely  preliminary,  and 
is  not  to  prejudice  our  right  to  make  complete  requisitions 
afterwards,  but  it  does  not  seem  to  me  worth  while  going 
on  further,  unless  my  present  view  that  there  is  not  as  yet 
any  power  of  sale  be  successfully  combatted." 

After  this  some  further  correspondence  took  place  be- 
tween Mr.  Taylor  and  Mr.  Jessop  upon  the  question 
whether  the  trustees  had  power  to  sell,  and  on  the  28th 
November  Mr.  Taylor  wrote  the  following  letter  to  Mr. 
Jessop : — 

«  Bake  well,  28th  November,  1861. 

*^  Wildgoose's  Sale. 

<<  Dear  Sir, — I  am  obliged  for  the  copy  will,  and  regret 
I  can  see  nothing  in  it  enabling  a  sale,  except  the  express 
power  of  sale,  which,  notwithstanding  the  cases  to  which 
you  refer  and  my  further  consideration  of  the  matter,  I 
must  still  contend  does  not  come  into  force  with  its  inci- 
dental authority  to  give  receipts  till  after  the  widow's  death. 
Under  these  circumstances  my  client  wishes  to  withdraw 
from  the  purchase.  Please  let  me  know  as  soon  as  you 
can  whether  you  rescind  the  contract  and  return  the  deposit, 
or  whether  you  insist  on  specific  performance  by  us.  In 
the  latter  event  I  will,  within  a  reasonable  time,  send  you 
formal  queries  and  requisitions  on  whole  title,  but  as  yet  I 
have  not  gone  into  the  general  tide,  not  thinking  it  right 
to  incur  that  expense   when  an  apparently  insuperable 

difficulty  lays  on  the  surface. 

'^  I  remain, 

*'  To  Michl,  Jessop,  Esq.  **  Yours  truly, 

*'  Crich,  Derby."  "  John  Taylor." 

To  this  letter  Mr.  Jessop  replied  as  follows : — 

"Crich,  Derby,  30th  November,  1861. 
"  Wildgoose's  Sales. 
"  Dear  Sir, — I  am  satisfied  that  we  have  now  power  to 
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1865.       ^11  &A<1  ^ill  tbank  you  to  send  me  your  queries  on  the 
title,  as  my  clients  will  expect  yours  to  complete  the 
purchase. 
•*  To  «  Yours  truly, 

«  John  Taylor,  Esq."  «  Michael  Jessop.** 

After  this  letter  the  plaintiflTs  solicitor  went  into  an 
examination  of  the  title  and  laid  the  abstract  before  counsel 
to  advise  on  the  purchaser's  behalf,  and  the  deeds  were 
compared  with  the  abstract. 

After  the  plaintiflTs  solicitor  had  obtained  counsers 
opinion  on  behalf  of  the  purchaser,  he  sent,  on  or  about 
the  21st  December,  1861,  to  the  defendants'  solicitor  cer- 
tain  requisitions  and  observations  on  the  title  and  the  right 
of  the  defendants  to  sell,  the  5th  of  which  was  copied  from 
the  opinion  of  his  counsel  on  the  point  to  which  it  refers, 
and  was  as  follows : — **  5.  The  attempted  sale  in  the  life- 
time of  Hannah  the  widow  of  William  Wildgoose,  the 
testator  of  1860,  is  wholly  unauthorized.  She  cannot,  by 
her  concurrence,  accelerate  the  period  of  sale,  nor  would 
the  concurrence  of  the  son  and  daughter  remove  the  ob- 
jections, as  the  contingent  interests  of  their  unborn  issue 
cannot  be  bound,  as  against  such  issue  the  proposed  sale 
and  conveyance  would  be  a  plain  breach  of  tnist,  in  which 
of  course  the  purchaser  would  be  involved.  This  is  too 
clear  to  admit  of  any  discussion." 

The  plaintiff's  solicitor  wrote  a  letter  accompanying 
these  requisitions,  stating  that  it  became  his  duty  on  the 
part  of  the  plaintiff  to  decline  proceeding  further  with  the 
purchase  and  requesting  that  the  deposit  should  be  returned 
with  interest,  and  his  expenses  paid. 

The  defendants'  solicitor  did  not  at  first  yield  to  the 
objection  as  to  the  right  to  sell  and  convey,  and  some 
correspondence  took  place  and  the  matter  stood  over  till 
the  1st  September,  1862,  when  the  plaintiff's  solicitor  again 
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'wrote  to  defendants*  solicitor,  requesting  the  matter  might       1865. 
be  closed  without  further  delay,  and  enclosing  his  bill  of      ^""^'^^ 
costs,  and  requesting  payment  of  it  and  a  return  of  the  »• 

deposit  and  interest. 

On  the  Uth  November,  1862,  Mr.  Jessop  and  Mr. 
Taylor  had  a  personal  interview,  and  at  that  interview  Mr. 
Jessop  objected  to  the  plaintiflTs  demand  for  interest  on 
the  deposit  and  costs.  On  the  17th  November,  1862,  Mr. 
Jessop  wrote  a  letter  to  Mr.  Taylor,  stating  his  willingness 
to  pay  back  the  deposit  without  interest  and  costs,  and  that, 
on  hearing  from  Mr.  Taylor  that  he  would  be  satisfied  with 
this,  he  would  send  him  a  cheque  for  the  amount. 

Some  further  correspondence  took  place,  in  which  the 
plaintiff^s  solicitor  insisted  on  his  right  to  recover  the 
deposit,  with  interest  and  costs,  and  defendants'  solicitor 
denied  the  right  to  interest  and  costs,  and  stated  that,  on 
such  claim  being  abandoned,  he  would  at  once  send  a 
cheque  for  the  deposit 

The  writ  was  issued  in  the  present  action  on  the  5th 
December,  1862.  Since  the  declaration  was  delivered,  the 
100/.  deposit  has  been  repaid,,  and  no  question  is  to  be 
raised  concerning  such  deposit,  nor  does  the  plaintiflf  seek 
for  damages  by  reason  of  the  non-delivery  of  an  abstract  in 
due  time. 

It  is  admitted  that  the  defendants  did  in  fact  make  and 
deduce  such  title  to  the  property  purchased  by  the  plain- 
tiffs as  they  had,  and  that  they  were  willing,  so  far  as  they 
had  power,  to  convey  such  property  to  the  plaintiff,  and 
were  ready  to  procure  the  concurrence  of  the  testator's 
widow  and  of  his  son  and  daughter  in  such  conveyance. 

The  defendants  contend  that  they  did  not,  by  the  condi* 
tions  of  sale,  bind  themselves  to  make  a  good  title  to  the 
property,  or  warrant  that  they  had  a  good  title  to  sell  the 
same;  that  the  declaration  discloses  no  cause  of  action. 
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aod  that  upon  the  facts  above  stated  as  to  the  making  and 
rescinding  of  the  contract,  the  plaintiff  is  not  entitled  to 
recover  interest  on  his  deposit  or  costs. 

The  plaintiff  contends  that  by  the  contract  and  conditions 
the  defendants  were  bound  to  shew  that  they  had  a  good 
title  and  right  to  convey  the  property  to  the  plaintiff, 
subject  to  the  power  of  rescinding  the  contract  given  to 
the  vendors  by  the  conditions ;  and  that,  upon  the  facts 
stated,  the  defendants  were  not  entitled  to  rescind,  and  did 
not  rescind  the  contract  according  to  the  conditions,  and 
that  the  plaintiff  is  entitled  to  recover  interest  on  his 
deposit  and  costs. 

The  question  for  the  Court  is,  whether,  upon  the  plead- 
ings and  under  the  circumstances  stated,  the  plaintiff  is 
entitled  to  recover  interest  on  the  deposit  and  the  costs 
of  investigating  the  title,  or  either  of  them. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  said  interest  and  costs,  or  either  of 
them,  then  the  defendants  agree  that  a  judgment  shall  be 
entered  against  them  by  confession  or  otherwise,  as  the 
Court  may  think  fit,  with  costs.  And  if  the  Court  shall 
be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
the  said  interest  and  costs,  or  either  of  them,  in  this  action, 
then  the  plaintiff  agrees  that  a  judgment  shall  and  may  be 
entered  against  him  of  nolle  prosequi  or  otherwise,  as  the 
Court  may  think  fit,  and  that  judgment  may  be  entered 
accordingly,  with  costs  of  defence. 

It  is  agreed  that  if  the  judgment  is  entered  for  the 
plaintiff  the  damages  shall  be  assessed  at  7/.  13^.  6d.  for 
the  said  interest,  and  15L  for  the  said  costs,  and  that  judg- 
ment shall  be  entered  for  either  or  both  of  the  said  sums 
as  the  Court  may  direct 

Hayes,   Seijt.  {FUzjames  Stephens  with  him),  for  the 
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plaintiff. — The  plaintiff  is  entitled  to  recover  interest  on 
his  deposit^  and  the  costs  of  investigating  the  title.  First, 
there  has  been  no  rescission  of  the  contract,  under  the  *. 

seventh  condition.  The  defendants,  bj  the  letter  of  their 
solicitor  of  the  30th  of  November,  1861,  elected  not  to  ' 
rescind  the  contract,  and,  having  exercised  their  option, 
they  have  precluded  themselves  from  afterwards  rescinding 
it :  Tanner  v.  Smith  (a).  Morley  v.  Cook  (i)  is  an  express 
authority  that  the  continuance  of  the  treaty  for  the  com- 
pletion of  the  title,  after  the  first  objection  of  the  purchaser, 
was  a  waiver  of  the  condition  as  to  rescinding  the  contract. 
Moreover,  under  the  circumstances,  the  defendants  had  no 
power  to  rescind.  Having  made  default  in  delivering  the 
abstract  of  title  within  twenty-one  days  after  the  sale,  as 
required  by  the  fourth  condition,  the  objections  and  requi- 
sitions could  not  be  made  within  thirty-five  days  from  the 
sale,  as  required  by  the  sixth  condition.  Therefore  the 
defendants  cannot  now  avail  themselves  of  the  liberty  to 
rescind  under  the  seventh  condition. — Secondly,  there  was 
no  negotiation  or  attempt  to  obviate  or  comply  with  any 
objections  or  requisitions,  within  the  meaning  of  the 
eighth  condition,  so  as  to  {H'eserve  the  defendant's  right  to 
rescind  the  contract.  All  that  occurred  was  a  refusal  by 
the  plaintiffs  to  complete  the  purchase,  and  a  determination 
on  the  part  of  the  defendants  to  compel  the  plaintifis  to 
complete  it. 

Lmhy  for  the  defendants. — The  defendants  are  not  liable 
to  pay  the  interest  or  costs.  First,  the  defendants  having 
failed  to  deliver  the  abstract  of  title  within  twenty-one  days 
after  the  sale,  the  plaintiff  might  have  refused  to  receive 
it;  but  having  accepted  the  abstract,  he  has  waived  all 
objection  to  its  non-delivery  within  the  prescribed  time« 
(a)  10  Sim.  410.  (6)  2  Hftre,  106. 
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1865.  On  the  other  hand,  the  defendants,  by  not  delivering  the 
abstract  within  the  twenty-one  days,  have  waived  the 
benefit  of  the  condition  which  requires  all  objections  and 
requisitions  to  be  made  within  twenty-five  days  from  the 
day  of  sale.  But  though  each  party  has  waived  the  condi- 
tions as  to  time,  he  has  not  waived  the  other  conditions. 
The  eighth  condition  was  framed  for  the  express  purpose 
of  meeting  any  objection,  that  the  defendants,  by  nego- 
tiating, elected  not  to  rescind  the  contract,  and  thereby 
waived  their  right  to  do  so. — Secondly,  there  was  a  nego- 
tiation within  the  meaning  of  the  eighth  condition.  [Pol- 
locky  C.  B. — When  do  you  say  that  the  defendants  rescinded 
the  contract  ?]  On  the  17th  November,  1862,  when  the 
defendants'  solicitor  stated  his  willingness  to  pay  back  the 
deposit  [^Pigotty  B. — There  was  no  negotiation  within 
the  meaning  of  the  seventh  and  eighth  conditions,  but  a 
dispute,  the  one  party  asserting  that  he  had  a  right  to  sell, 
the  other  that  he  had  not.]  So  long  as  the  discussion  con- 
tinued the  defendants*  right  to  rescind  was  preserved  by 
the  eighth  condition.  Tanner  v.  Smith  {a)  and  Morley  v. 
Cook  {b)  do  not  govern  this  case,  because  in  those  cases 
there  was  no  such  condition  as  the  eighth. 

Hayes,  Serjt,  was  not  called  upon  to  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment 

The  Court  is  called  upon  to  decide  under  circumstances 
which  the  parties  apparently  did  not  contemplate,  and  for 
which  they  have  made  no  provision.  The  seventh  condi- 
tion points  to  the  period  of  thirty-five  days,  within  which 
objections  or  requisitions  in  respect  of  title  are  to  be  made, 
and  if  any  objections  or  requisitions,  are  made  within  that 
(a)  10  Sim.  410.  (h)  2  Hare,  106. 
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period,  the  vendors  may  either  answer  the  objections  and 
comply  with  the  requisitions  or  rescind  the  contract.  The 
eighth  condition,  to  some  extent,  enables  them  to  do  both, 
that  is,  first  to  try  and  obviate  the  objections  and  comply 
with  the  requisitions,  and  if  they  cannot,  to  rescind  the 
contract.  That  seems  to  me  the  true  construction  of  the 
seventh  and  eighth  conditions,  taken  together. 

As  my  brother  IHgott  pointed  out  in  the  course  of  the 
argument,  those  conditions  do  not  apply  here,  because 
there  was  no  negotiation  or  attempt  to  obviate  any  objec- 
tion, but  a  dispute,  the  vendees  saying  that  the  vendor 
had  no  power  to  sell,  the  vendor  saying  that  he  had.  If 
the  vendor  had  proposed  that  an  indemnity  should  be  given^ 
or  that  some  other  mode  should  be  adopted  for  obviating 
the  objection  to  the  title,  that  might  have  been  a  negotia- 
tion within  the  eighth  condition.  But  each  party  asserted 
his  right,  the  one  to  compel  the  purchase,  the  other  to 
abandon  the  contract;  and  they  went  on  corresponding 
and  trying  to  persuade  each  other,  each  insisting  that  he 
was  right  and  the  other  wrong.  The  vendors  should  either 
have  obviated  the  objection  when  called  upon,  or  at  once 
have  rescinded  the  contract  But  they  did  neither,  and 
much  too  long  a  period  elapsed  before  they  expressed  any 
intention  to  rescind.  If  the  conditions  as  to  time  are 
waived,  I  dp  not  see  how  that  part  of  the  contract  can  be 
waived  without  the  other  part  being  also  waived. 

Giving  the  fullest  effect  to  the  seventh  and  eighth  con- 
ditions in  favour  of  the  vendors,  the  result  is  this— by  the 
seventh  the  vendors  are  enabled  to  rescind  the  contract  if 
they  cannot  answer  the  objections  or  comply  with  the 
requisitions ;  by  the  eighth  they  are  allowed,  not  to  rescind 
immediately,  but  to  negotiate  and  endeavour  to  obviate 
the  objections  and  comply  with  the  requisitions.     I  think 
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that  the  case  of  Tanner  v.  Smith  (a)  applied  the  moment 
the  vendors  said  to  the  vendee  '^  We  are  rights  and  cannot 
do  more.  You  say  you  are  right,  and  do  not  mean  to  do 
more ;  therefore  we  hold  you  to  your  bargain."  After  that, 
in  my  opinion,  the  vendors  could  not  rescind  the  contract. 

For  these  reasons  it  appears  to  me  that  judgment  should 
be  entered  for  the  plaintiff. 

Bramwell,  B. — I  am  of  the  same  opinion.  Indeed,  I 
think  it  a  plain  case.  The  seventh  condition  is  very  intel- 
ligible and  reasonable,  and  so  is  the  eighth,  if  a  reasonable 
limit  be  put  upon  it  A  man  contracts  to  sell  an  estate, 
and,  inasmuch  as,  upon  delivery  of  an  abstract  of  title,  some 
objection  may  be  raised  of  which  he  is  not  aware,  by  the 
seventh  condition  he  reserves  to  himself  the  liberty  of 
saying  *^  I  will  remove  that  objection  or  point  out  that  it 
is  unfounded,  or  I  will  make  compensation,  and  I  propose 
to  negotiate.^^  But  in  order  that  he  might  not,  by  nego- 
tiating, be  deemed  to  have  waived  his  right  to  rescindj  the 
contract,  the  eighth  condition  is  inserted.  Here,  if  there 
had  been  anything  in  the  nature  of  negotiation,  I  should 
have  thought  that  the  eighth  condition  preserved  the 
vendors'  right  to  rescind.  But  they  do  not  negotiate  as  to 
any  objections  or  requisitions,  or  attempt  to  obviate  or 
comply  with  them,  but  stand  upon  their  rights  and  say 
to  the  vendee :  ^-  Your  objection  is  unfounded.  I  will 
not  attempt  to  obviate  it,  but  insist  on  the  performance  of 
your  contract"  It  seems  to  me  that  a  condition  like  the 
eighth,  with  the  construction  put  upon  it  by  the  defendant's 
counsel,  would  be  an  unreasonable  condition,  as  this  case 
diews,  because  the  plaintiff  says,  ^  There  is  an  objection 
on  the  sur&ce ;  before  we  proceed  further,  I  will  make  it 

(a)  10  Sim.  410. 
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obvious.**  Then  what  say  the  defendants?  "We  insist  1865* 
that  it  is  no  objection."  The  plaintiff  very  wisely  replies, 
"  If  that  is  so  I  will  stand  upon  my  rights  and  make  my 
requisitions/'  the  result  of  which  was  that  the  plaintiff 
incurred  expense.  After  that  I  think  that  in  reason  and 
good  sense  the  defendants  lost  their  power  to  rescind  the 
contract^  and  that  the  plaintiff  is  entitled  to  recover  in  thid 
action. 

There  is  another  difficulty  to  which  I  must  advert  I 
am  by  no  means  sure  that  the  defendants  have  attempted 
to  rescind  the  contract.  Thej  do  not  at  the  last  moment 
make  an  unconditional  offer  to  return  the  deposit;  but 
only  say  that  if  the  plaintiff  will  abandon  his  claim  to 
interest  and  costs,  they  will  return  it,  if  not,  they  will  hold 
him  to  his  bargain.  But,  however  that  may  be,  on  the  main 
ground  I  think  that  the  plaintiff  is  entitled  to  judgment. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  plaintiff 
brings  this  action  to  recover  interest  on  his  deposit,  and  the 
costs  necessarily  incurred  in  investigating  the  title.  The 
defendants  urge  their  right  to  rescind  the  contract  under 
the  seventh  and  eighth  conditions.  Then  the  question  is, 
whether,  under  the  circumstances,  they  have  that  right, 
and,  if  so,  whether  they  have  rescinded.  It  is  perfectly 
plain  that,  if  the  purchaser  makes  any  objection  to  the  title, 
the  vendors  may,  at  their  election,  either  rescind  the  con- 
tract or  negotiate  with  a  view  to  remove  the  objection* 
The  eighth  condition  says  that  if  the  vendors  shall  attempt 
to  remove  any  objection  by  negotiation,  their  right  to 
rescind  shall  not  thereby  be  deemed  to  be  waived.  That 
being  so,  the  purchaser*s  solicitor,  by  his  letter  of  the  28th 
of  November,  1861,  makes  an  objection  in  limine  that  the 
vendors  have  no  power  to  sell,  and  accompanies  it  with 
this  statement :  %My  client^  therefore,  wishes  to  withdraw 
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1865. 


from  the  purchase."  Then  what  is  the  answer  of  the 
vendors  ?  In  a  letter  of  the  30th  of  November,  1861,  their 
solicitor  says :  *^  I  am  satisfied  that  we  have  now  power  to 
sell^  and  will  thank  you  to  send  me  queries  on  the  title,  as 
my  client  will  expect  yours  to  complete  the  purchase."  Is 
that  a  negotiation  with  a  view  to  remove  the  objection,  or 
is  it  not  in  point  of  fact  an  election  to  hold  the  vendee  to 
his  bargain,  or,  in  other  words,  an  election  not  to  rescind 
the  contract,  but  to  compel  the  vendee  to  perform  it  ?  I 
think  that  the  plaintiff  is  entitled  to  recover  the  whole 
amount  claimed. 

Judgment  for  the  plaintiff. 


April  2^ 

The  defendant 
consented  to 
his  name 
being  inserted 
in  a  prospectus 
fts  a  director 
of  a  projected 
joint  stock 
Company;  • 
and,  on  the 
prospectus 
Dcung  sent  to 
him  bj  the 
secretary  of 
the  Company, 
suggested 
alterations, 
and  also  that 
the  Company 
should  be 
advertised  in 
a  particular 
newspaper. — 
Heldf  no  evi- 
dence for  the 
jury  that  the 
defendant 
authorized  the 
Company. 


BuRBiDGE  V.  Morris. 

X-IECLARATION  for  work  done  and  materials  provided, 
and  for  money  paid  by  the  plaintiff  for  the  defendant. 
—The  defendant  pleaded,  except  as  to  2/.  I6s.,  never 
indebted ;  and  payment  of  that  sum  into  Court.  The 
plaintiff  accepted  the  sum  paid  into  Court,  and  joined 
issue  on  never  indebted. 

The  cause  was  tried  before  Martin^  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  when  the  following  facts 
appeared. — The  plaintiff  was  an  advertising  agent  in  Lon- 
don, and  the  defendant  was  a  solicitor  at  Carmarthen.  In 
April,  1861,  a  joint  stock  Company  was  projected  by 
one  Reid,  called  the  "Trelech  Lead  Mining  Company, 
(Limited).'^  A  person  named  Sanders  was  captain  of  the 
mine,  and  one  Greenhill  was  secretary  of  the  Company. 

secretary  to  pledge  his  credit  for  all  the  expenses  of  adyertising  th^ 
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The  defendant  had  authorized  Sanders  to  put  down  his        1865. 
name  as  a  director  of  the  Company,  and  Greenhill  had     y^^~^^ 
done  so  on  Sanders's  authority.     The  plaintiff,  at  Green-  v. 

HOREIS, 

hills  request,  came  to  the  office  of  the  Company,  when 
Greenhill  asked  the  plaintiff  to  advertise  the  Company,  at 
the  same  time  shewing  him  a  prospectus  in  which  the 
name  of  the  defendant  appeared  as  a  director.  The  plain- 
tiff inquired  whether  all  the  directors  named  in  it  had 
consented  to  act,  and  was  assured  by  Greenhill  that  they 
had.  The  plaintiff,  however,  stated  to  Greenhill  that  as 
the  directors  were  all  strangers  to  him,  and  the  cost  of 
advertising  might  be  considerable,  he  should  like  to  have, 
as  it  was  his  invariable  custom,  some  one  to  look  to  for  the 
amount  of  his  account,  as  the  directors  might  repudiate 
their  liability.  Thereupon  Reid  agreed  to  be  personally 
responsible,  and  gave  the  plaintiff  a  letter  to  that  effect. 
Greenhill,  as  secretary,  from  time  to  time  gave  the  plain- 
tiff orders  tor  advertising  the  Company,  and  he  accordingly 
caused  advertisements  to  be  published.  On  the  9th  of 
April,  Greenhill  wrote  to  the  defendant  as  follows: — 
"  Trelech  Lead  Mining  Company  (Limited), 

"  Sir,  *'  Gracechurch  Street. 

"By  book-post  I  send  you,  as  requested  by  Capt. 
Sanders,  of  the  Trelech  Mines,  two  prospectuses  in  which 
you  will  perceive  your  name  appears  as  one  of  the  directors 
of  the  new  Company*  A  meeting  of  the  directors  will 
shortly  be  called  at  the  above  address,  at  which  your  pre- 
sence would  be  desirable  if  you  can  possibly  make  it 
convenient  to  attend.  **  Yours,  &c., 

«  J.  R.  Greenhill.- 

The  defendant  replied  as  follows  : — 

«  Carmarthen,  April  11,  1864. 
"  Trelech  Mining  Company,  Limited. 

''Sir, — You    have   inserted   my  name,   as  one  of  tha 
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1866.        directors,  as  L.  E.  W.  Morris.     You  must  get  this  altered, 

-^^^^      ^  T^o  one  knows  me  in  this  county  otherwise  than  by  the 

,,  ^-  name  of  Lewis  Morris.     You  had  therefore  better  alter  it 

HOKBIS. 

immediately.  You  had  also  better  describe  Mr.  John 
Lewis  as  timber  merchant,  as  he  is  best  known  by  that 
description.  You  had  better  insert  the  advertisement  in 
the  "  Welchman"  newspaper,  published  in  this  town,  imme- 
diately, as  they  will  make  favourable  mention  of  the  Com- 
pany when  they  see  Mr,  Lewis's  and  my  name. 

"  I  am,  &c., 

"  Lewis  Morris." 

The  alteration  was  accordingly  made  in  prospectus,  and 
the  advertisement  was  inserted  in  the  "  Welchman"  news- 
paper. The  defendant  had,  on  one  occasion,  attended  a 
meeting  of  directors  in  London.  The  projected  Company 
was  never  registered,  as  a  suflBcient  number  of  shares  were 
not  subscribed  for.  Reid,  the  promoter,  became  bankrupt, 
and  Greenhill,  the  secretary,  having  no  funds  for  payment 
of  the  plaintiff's  bill^  he  brought  this  action  against  the 
defendant  to  recover  the  sum  of  236/.  4«.  It  was  admitted 
that  the  2L  I6s,  paid  into  Court  covered  the  expense  of 
advertising  in  the  "  Welchman.^' 

At  the  conclusion  of  the  plaintiff's  case,  the  learned 
Judge  expressed  his  opinion  that  there  was  no  evidence 
that  the  defendant  had  authorized  Greenhill  to  pledge  his 
credit,  or  that  the  defendant  had  incurred  any  liability  to 
pay  the  claim ;  and  his  lordship  directed  a  nonsuit. 

H.  Giffard  now  moved  for  a  rule  to  set  aside  the  non- 
suit, and  for  a  new  trial  on  the  ground  of  misdirection. — 
There  was  evidence  which  should  have  been  submitted  to 
the  jury.  The  defendant's  letter  of  the  11th  of  April  is  an 
express  recognition  of  the  insertion  of  his  name  in  the 
prospectus  as  a  director,  and  the  order  having  been  given 
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by  the  secretary,  it  was  a  question  for  the  jury  whether, 
under  all  the  circumstances^  the  defendant  did  not  autho- 
rize the  secretary  to  pledge  his  credit  for  the  expenses 
necessary  for  the  formation  of  the  Company.  In  Maddick 
V.  Marshall  (a)  it  was  held  that  the  defendants,  who  had 
allowed  their  names  to  appear  as  directors  upon  the  faith 
of  the  secretary's  assurance  that  all  preliminary  expenses 
would  be  provided  for  by  him,  were  liable  for  advertisements 
ordered  by  him,  it  not  appearing  that  he  had  acted  beyond 
the  scope  of  his  authority.  [Martiny  B. — You  must  first 
establish  that  the  fact  of  a  person  authorizing  his  name  to 
be  inserted  in  a  prospectus  as  a  director  is  evidence  for  the 
jury  of  an  authority  to  pledge  bb  credit  for  the  preliminary 
expenses.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  This  caiic 
involves  a  question  of  law  which  it  was  the  province  of  the 
Judge,  not  the  jury,  to  decide.  The  defendant  was  not  a 
director,  but  was  to  become  a  director  when  the  Company 
was  established.  The  case  of  Maddick  v.  Marshall  {a)  is 
very  different,  because  there  the  directors,  by  a  resolution, 
ordered  the  Company  to  be  advertised.  Here  there  is  no 
such  evidence.  I  am  therefore  of  opinion  that  my  brother 
Martin  was  right  in  directing  a  nonsuit. 

Bbamwell,  B.— T  am  also  of  opinion  that  there  ought 
to  be  no  rule.  In  actions  of  this  kind  all  difficulty  as  to 
the  person  liable  might  easily  be  removed  by  the  plaintiff 
taking  the  trouble  to  inquire  beforehand  who  intends  to 
pledge  his  credit  and  become  responsible  for  the  payment. 
I  have  not  the  least  doubt  that  the  defendant  never  had 
the  slightest  intention  of  pledging  his  credit,  or  authorizing 
(a)  16  C.  B.  N.  S.  387;  in  error,  17  C.  B.  N.  S.  829. 
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the  plaintiff  to  advertise  the  Company  on  his  responsibility. 
It  is  contended  that  there  is  evidence  to  render  him  liable ; 
but  in  my  judgment  there  is  not.  Maddick  v.  Marshall  is 
a  very  different  case.  There  the  defendant  was  a  director 
of  the  Company,  and  there  was  an  order  of  the  board  of 
director  to  advertise  the  Company ;  so  that,  when  the 
plaintiff  asked  the  secretary  whether  he  had  such  an  order, 
he  could  truly  answer  that  he  had.  Here,  a  Company 
is  being  promoted,  and  the  defendant  is  asked  to  become  a 
director ;  he  assents,  but  takes  no  part  in  getting  up  the 
Company  or  advertising  it  j  and  when  the  secretary  sent 
him  the  prospectus,  in  which  his  name  appeared  as  a  direc- 
tor, he  wrote  in  reply : — "  Get  my  name  altered,  as  I  am 
only  known  in  Carmarthen  as  Lewis  Morris ;  and  you  had 
better  insert  the  advertisement  in  the  *  Welchman'  news- 
paper.^ In  my  judgment  that  is  no  evidence  that  the 
defendant  authorized  the  secretary  to  pledge  his  credit* 
T(ie  whole  tenor  of  the  letter  is  an  expression  of  dissatis- 
fiiction  with  the  mode  in  which  the  prospectus  was  drawn 
up ;  and  that  shews  that  the  person  who  ordered  the  adver^ 
tisement  was  acting  without  the  defendant's  knowledge  or 
authority. 

PiGOTT,  B. — I  also  think  that  the  nonsuit  was  right. 
The  evidence  shews  that  the  Company  was  being  promoted, 
and  that  the  defendant  consented  to  become  a  director  of 
it ;  also  that  the  defendant  knew  that  the  prospectus  was 
about  to  be  advertised,  and  he  suggested  some  alterations 
in  it.  But  there  is  not  a  tittle  of  evidence  that  he  intended 
to  pledge  his  credit  or  that  he  believed  that  his  credit  was 
being  pledged;  nor  has  he  done  anything  which  could 
i^thorize  the  secretary  to  pledge  his  credit. 

Martin,  6. — This  question  has  been  concluded  fifteen 
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years  ago,  by  the  decision  of  the  House  of  Lords  in  the 
case  of  Bright  v.  Hutton  (a).     A  Company  was  being  pro-     ^^^^^ 
nioted,  and  the  defendant  was  in  the  position  of  what  was  '• 

formerly  called  a  "  provisional  director,"  that  is,  he  was  to 
be  a  director  if  the  scheme  succeeded  and  the  Company 
was  incorporated.  The  question  whether,  under  such 
circumstances^  the  defendant  is  liable  for  the  preliminary 
expenses  has  been  determined  in  several  cases.  I  think 
there  is  no  evidence  that  the  defendant  authorized  any 
one  to  pledge  his  credit.  The  letter  which  the  defendant 
wrote  to  the  secretary  is  not,  in  my  opinion,  any  evidence 
to  go  to  the  jury.  It  merely  amounts  to  this :  **  You  have 
put  down  my  name  wrong ;  alter  it,  and  put  it  right :  it 
would  be  better  to  insert  the  advertisement  in  the  *  Welch- 
man'  newspaper."  That  letter  was  never  communicated 
to  the  plaintiff;  and  I  can  see  nothing  in  it  authorizing 
the  secretary  to  pledge  the  defendant's  credit,  nor  was  it 
written  with  that  intention.  It  seems  to  me  that  there  is 
no  ground  whatever  for  the  claim,  and  cdnsequently  the 
nonsuit  was  right. 

Rule  refused. 

(a)  3H.  L.341. 
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HIS  was  an  action  for  an  alleged  nuisance  occasioned  where,  in  an 
by  the  defendant  boiling  horse-flesh  for  his  dogs  near  the  ^ed  n'Jf 
plaintiflF's  dwelling-house.      On  the  8th  of  February  last,  ?a?ce,awritof 

*  o  J  '   injimction  has 

the  plaintiflf  made  an  ex  parte  application  for  a  writ  of  iwraed  (under 

*  r  rr  the  82nd  sec- 

tion of  ^e 
Common  Law  Procedure  Act,  1852,  and  the  32nd  section  of  the  Common  Law  Procedure 
Act,  18(>0),  commanding  the  defendant  to  pay  the  costs  of  the  writ,  tilie  Court  will  stay  the 
proceedings  in  respect  of  the  costs  until  after  the  trial  of  the  cause. 
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injanction,  under  the  82nd  section  of  the  Common  Law 
Procedure  Act,  1852,  and  the  32nd  section  of  the  Common 
Law  Procedure  Act,  1860,  and  Pigott^  B.,  ordered  that  the 
injunction  issue.  On  the  9tb  of  March  notice  of  trial  was 
given  for  the  ensuing  Salop  Assizes,  but  was  countermanded 
in  consequence  of  the  illness  of  a  material  witness.  On  the 
11th  of  March  a  copy  of  the  writ  of  injunction  was  served 
on  the  defendant  together  with  the  master's  allocatur  for 
the  costs  of  the  injunction,  amounting  to  13/.  8^.  ^(L  On 
the  14th  of  March  the  defendant  took  out  a  summons  at 
chambers  calling  on  the  plaintiff  to  shew  cause  why  the 
writ  of  injunction  and  all  subsequent  proceedings  should 
not  be  set  aside,  or  why  all  proceedings  should  not  be  stayed 
until  the  fifth  day  of  the  present  Term.  The  summons  was 
beard  before  Erle^  J.,  who  stayed  the  proceedings  accord*- 
ingly. 

Underhill,  in  the  present  Term  (April  22nd),  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  all  proceed- 
ings on  the  writ  of  injunction  should  not  be  stayed  until 
after  the  trial  of  the  cause.  The  rule  was  obtained  on  the 
a6Bdavits  of  several  deponents  who  denied  the  existence  of 
the  alleged  nuisance. 

Staveley  Hill  now  shewed  cause. — The  affidavits  on  the 
part  of  the  plaintiff  establish  the  existence  of  a  nuisance. 
The  form  of  the  rule  is  incorrect,  because  if  the  injunction 
remains  in  force  it  is  difficult  to  see  how  proceedings  under 
it  can  be  stayed.  [Pollock^  C.  B.— The  defendant  com- 
plains of  the  delay  in  trying  the  cause.  IIow  long  is  the 
injunction  to  remain  in  force  ?]  The  delay  has  been  caused 
by  the  illness,  of  a  material  witness. 


The  Court  then  called  on 
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UnderhilU  to  support  the  rule. — The  object  of  the  rule  is  1866. 
not  to  set  aside  the  writ  of  injunction,  but  to  obtain  relief 
from  the  payment  of  costs  until  it  has  been  determined  by 
a  jury  that  a  nuisance  exists.  [Piffott,  B. — The '  defendant 
could  sustain  little  or  no  damage  by  the  injunction 
remaining  in  force,  because  he  might  boil  his  food  else- 
where ;  but  if  we  stayed  all  proceedings  under  it,  the  de- 
fendant might  resume  the  nuisance  and  destroy  the  health 
of  the  plaintiff  and  his  family.  Pollock,  C.  B. — If  we  made 
this  rule  absolute  in  terms,  we  should  in  effect  set  aside  the 
injunction.]  By  the  32nd  section  of  the  Common  Law 
Procedure  Act,  1860,  a  writ  of  injunction  must,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  command  the 
defendant  to  pay  the  costs  of  preparing,  issuing  and  serving 
the  writ.  But  if  the  defendant  should  pay  these  costs,  and 
the  jury  should  find  a  verdict  for  him,  he  would  have  no 
means  of  recovering  them  back.  {^Pollock,  C.  B. — The 
costs  of  the  injunction  ought  not  to  be  paid  until  it  has 
been  determined  that  the  defendant  is  liable.  It  would  be 
most  unjust  to  make  him  pay  these  costs  when  it  may  turn 
out  that  he  has  committed  no  nuisance.]  The  rule  may  be 
moulded  so  as  to  leave  the  injunction  in  force  and  stay  all 
proceedings  in  respect  of  the  costs. 

Per  Curiam  (a). — The  rule  will  be  absolute,  that  all 
further  proceedings  in  respect  of  the  costs  of  the  writ  of 
injunction  be  stayed  until  after  the  trial  of  the  cause. 

Rule  absolute  accordingly, 

(a)  Pollock,  C.  B.,  MarHu,  B.,  and  Pigott,  B. 


SXCHSQX7BB  RBPCRIS. 


il%  1.       The  Union  Bank  of  Manchester  (Limited)  v.  Beech. 

deMu^-  Declaration— That  by  deed,  made  on  the  9th 
m^t  of  a*^'  July,  1863 :  after  reciting  that  one  T.  Taylor  had  opened 
banking  cnr-     a  current  account  with  the  Union  Bank  of  Manchester 

rent  account^ 

and  agreed       (Limited),  and  had  been  and  was  accommodated  by,  and 

that  no  com- 
position with     was  then  indebted  and  under  liabilities  to  the  said  bank ; 

debtor  should  <uad  that  he  might  have  occasion  from  time  to  time  there- 

liabfli^^  The  ^^^  ^^  overdraw  his  account  with  the  said  bank,  and  to 

^^PMitered  "^  accommodated  by  the  said  bank  in  any  of  the  other 

into  a  deed  of  modes  in  which  bankers  are  in  the  habit  of  accommodating 

composition  ^ 

with  his  ere-     their  customers,  and  the  said  T.  Taylor,  either  alone  or 

ditors,  which 

contained  an     together  with  some  other  person  or  persons,  might  thereby 

absolute  re- 

lease  of  hia  or  from  some  Other  cause  be  from  time  to  time  indebted  to 
that  the  surety  the  said  bank,  and  that  the  defendant  had,  at  the  request  of 
^^^  l^y'  the  said  T.  Taylor  and  for  the  satisfaction  of  the  said  bank, 
ttierri^wS^  agreed  to  enter  into  the  covenants  thereinafter  contained : 
debtor.  j^  ^gg  witnessed  that  the  defendant  did  covenant  and  agree 

with  the  said  bank,  their  successors  and  assigns,  that  he 
would,  on  demand  by  the  said  bank  or  one  of  the  attorneys 
of  the  said  bank,  or  by  the  manager,  sub-manager,  or  any 
director  of  the  said  bank  for  the  time  being,  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  bank  all  and  every  such 
sum  and  sums  of  money  as  should  at  any  time  thereafter  for 
the  time  being  be  due  to  the  said  bank  from  the  said  T. 
Taylor,  his  executors  or  administrators,  either  separately 
or  jointly  with  any  person  or  persons,  on  the  balance  of 
account  for  money  paid,  lent,  or  advanced  by  the  said  bank 
unto  or  for  the  use  or  at  the  request  of  the  said  T.  Taylor, 
his  executors  or  administrators,  either  separately  or  jointly 
with  any  other  person  or  persons,  or  upon  or  in  respect  of 
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any  bills  of  exchange  or  promissory  notes  drawn  or  accepted, 
indorsed  or  negociated  by  the  said  T.  Taylor,  or  which  he, 
his  executors  or  administrators,  either  separately  or  jointly      of  Mah- 

^  OHEfTXB 

with  any  other  person  or  persons,  might  be  liable  to  pay,  v. 

BssoBL 
together  with  discount,  interest,  &c.,  and  according  to  the 

usage  and  course  of  business,  or  upon  any  other  accoiiift 
whatsoever.  And  it  was  by  the  said  deed  provided  that 
not  more  than  the  sum  of  100/.  shall  be  recoverable  or 
receivable  under  or  by  virtue  of  the  said  deed,  but  that 
the  said  deed  should  be  a  continuing  security  to  the  amount 
of  1002,  for  the  sum  of  money  which  for  the  time  being 
shall  be  owing  as  aforesaid  to  the  said  bank,  notwithstabd- 
ing  any  settlement  of  accounts  or  discharge  of  the  subsist- 
ing balance  due  at  any  time  to  the  said  bank,  or  any  other 
matter  or  thing  whatsoever.  And  it  was  in  and  by  the  said 
deed  provided  and  declared  that  no  indulgence,  time, 
oredits  or  forbearance  given  or  shewn  to  or  security  taken 
from,  or  agreement  to  give  or  shew  indulgence,  time  or 
forbearance  to  or  composition  with  the  principal  diebtor 
or  debtors,  whose  debt  or  debts  might  be  for  the  time  being 
secured  by  the  said  deed,  should  be  any  discharge  of  thfe  debts 
or  of  any  liability  under  or  by  virtue  of  the  said  deed,  or 
otherwise  howsoever,  or  should  release  him  from  observing 
or  performing  the  conditions  and  provisions  therein  con« 
tained,  notwithstanding  that  the  defendant,  either  separately 
or  jointly  with  any  other  person  or  persons,  might  not  be 
privy  to,  or  might  refuse  consent,  or  might  object  to,  or 
protest  against  the  ^ving  or  shewing  such  indulgence, 
time,  credit  or  forbearance,  or  the  milking  of  such  agree- 
ment or  composition;  and  the  said  bank  might  in  all 
respects  deal  with  the  principal  debtor  or  debtors  for  the 
time  beingi  his  or  their  executors,  &c.,  at  their  discretion, 
without  discharging  any  such  liability  as  last  aforesaid,  or 
releasing  the  defendant  from  observing  or  performing  the 
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1865.*^       conditions  and  provisions  therein  contained,  or  any  of 
U^J*""^'^      them. — Averments:  that  after  the  making  of  the  said  deed 
or  Man-      there  became  and  was  due  and  owins  from  the  said  T. 
V,  Taylor  to  the  plaintifls,  on  such  balance  of  account  as 

aforesaid,  a  large  sum  of  money,  exceeding  the  sum  of 
100/. ;  that  such  demand  as  is  by  the  said  deed  provided 
was  made  upon  the  defendant;  and  that  all  things  had  been 
done  and  had  happened  and  existed,  and  all  times  had 
elapsed,  and  all  conditions  had  been  fulfilled  necessary  to 
entitle  the  plaintifis  to  be  paid  by  the  defendant  the  sum 
of  10021 — Breach:  non-payment. 

Plea. — That  after  the  accruing  due  by  the  said  T.  Taylor 
to  the  plaintifis  of  the  said  balance  in  the  declaration  men- 
tioned, and  before  the  commencement  of  this  suit,  the 
plaintiffs  by  deed  released  the  said  T.  Taylor  from  the 
said  balance  and  all  claims  and  demands  in  respect  thereof. 

Replication.— That  the  deed  in  the  plea  mentioned  was 
a  deed  of  arrangement  f(»r  the  benefit  of  creditors,  and  was 
an  indenture  made  the  27th  day  of  July,  1864,  between  T. 
Taylor,  thereinafter  called  the  said  debtor,  of  the  first  part, 
and  J.  Child,  of  &c.,  thereinafter  called  the  said  trustee  on 
behalf  of  the  creditors  of  the  debtor,  of  the  second  part,  and 
the  creditors  of  the  debtor,  thereinafter  called  the  said 
creditors,  of  the  third  part  That  after  reciting  that  the 
said  debtor  was  indebted  to  his  creditors  in  several  sums  of 
money  which  he  was  unable  fully  to  discharge,  and  had 
therefore  agreed  to  execute  the  conveyance  and  assign- 
ment thereinafter  contained,  the  deed  witnessed  that  the 
debtor  granted  and  assigned  to  the  said  trustee  all  his  real, 
leasehold  and  personal  estate,  and  all  other  property,  to  sell 
and  dispose  of  the  same,  and  to  stand  possessed  of  the 
money  which  should  arise  and  be  received  under  the  deed 
in  trust  to  apply  and  ad6ninister  the  same  for  the  benefit  of 
the  Btid  creditors  in  like  manner  as  if  the  debtor  had  been 
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duly  adjudged  a  bankrupt.  And  the  deed  further  witnessed 
that  in  consideration  of  the  conveyance  and  assignment 
thereinbefore  contained,  the  said  creditors  did  release  and      ofMav- 

OHBSTIft 

for  ever  discharge  tlie  said  debtor^  his  heirs,  &c.,  from  aU  _  v. 
and  singular  the  debts,  sums  of  money,  bonds,  bills,  notes, 
accounts,  reckonings,  costs,  charges,  damages,  expences, 
judgments,  executions,  actions,  suits,  claims  and  demands 
whatsoever,  either  at  law  or  in  equity,  which  they  the  said 
creditors  respectively  now  have  or  hath,  or  shall  or  may  or 
otherwise  could  or  might  thereafter  have,  claim,  challenge, 
or  demand  of,  from  or  against  the  said  debtor,  his  heirs, 
&c.,  or  his  or  her  their  lands  or  tenements,  goods  or  chattels, 
estate  or  effects,  or  any  of  them,  for  or  by  reason  or  on 
account  of  debts,  claims  or  demands  of  them  the  said 
creditors,  or  any  of  them,  now  due  or  owing  from  the  said 
debtor,  and  all  interest  and  arrears  of  interest  for  or  in 
respect  of  the  same  several  debts,  claims,  and  demands,  or 
any  of  them,  or  for  or  by  reason  of  any  other  matter  or 
thing  whatsoever  relating  thereto.  And  the  plaintifis  say 
that  they  did  not  release  the  said  T.  Taylor  otherwise  than 
by  executing  the  said  deed. 
Demurrer,  and  joinder  therein. 

Harrington,  in  support  of  the  demurrer. — The  composi- 
tion  deed  contains  an  absolute  release  of  the  debt,  and  the 
question  is  whether  the  agreement  by  the  defendant  in  the 
deed  declared  on,  that  no  composition  with  the  debtor 
shall  discharge  him  is  of  any  avail  against  that  release.  In 
order  to  preserve  the  creditor's  right  of  suing  the  surety,  the 
composition  deed  should  contain  an  express  reservation  to 
that  effect :  BouUbee  v.  Stubbs  (a).  Here,  by  the  release, 
the  guaranteed  debt  was  altogether  discharged,  so  that  at 
the  time  this  action  was  brought  no  balance  was  due  from 

(a)  18  Yes.  20.  22. 
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1865.       the  principal  debtor  to  the  plaintiff.     Cooper  v.  Smith  (a), 
UjomrBlifK  ^^^^^  would  seem  an  authority  against  the  defendant^  is 
or  Max-      distinguishable,  because   there  the   guarantee  was  for   a 
«.  specific  sum  for  goods  supplied ;   here  the  guarantee  is  for 

a  current  account,  which,  though  limited,  must  have  con- 
stantly varied  in  amount.  Moreover,  it  does  not  appear 
that,  in  that  case,  there  was  an  absolute  release.  [Bram' 
ioeUi  B. — The  defendant  has  expressly  agreed  that  no  com- 
position  with  the  principal  debtor  shall  discharge  him.] 
The  object  was  to  prevent  the  surety  from  being  released  by 
the  ordinary  case  of  indulgence  or  time  given  to  the  prin- 
cipal debtor.  If  the  plaintifis'  remedy  against  the  surety 
16  reserved,  they  will  obtain  an  advantage  over  the  other 
creditors  under  the  composition  deed. 

Clecahy  (with  whom  was  R.  G.  Williams)  appeared  for 
the  plaintifis,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintifis  are 
entitled  to  judgment.  The  case  of  Cooper  v.  Smith  (a) 
is  an  authority  that  a  composition  with  the  principal  debtor 
is  not  a  discharge  of  the  surety  where  he  has  expressly 
agreed  to  continue  liable.  The  only  distinction  between 
that  case  and  the  present  is,  that  here  there  is  an  absolute 
release ;  there,  although  there  was  not  in  terms  a  release, 
there  was  what  substantially  amounted  to  the  same  thing. 
Under  a  composition,  a  part  is  taken  in  satisfaction  of  the 
whole.  Money  accepted  as  part  of  a  debt  is  not  a  compo- 
sition, but  a  part  payment.  Where  there  is  a  release,  the 
creditor  in  effect  says  to  the  debtor  **  I  release  you  from 
your  debt ;"  whereas,  if  there  is  a  composition  only,  the 
creditor  in  effect  says,  **  I  agree  to  accept  a  portion  of  your 
debt  in  satisfaction  and  discharge  of  the  whole."    The 

(a)  4  Ai.  &  W.  519. 
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difference,  however,  is  merely  technical,  and  in  substance 

they  are  the  same  thing.  ^^,^,  B^ 

ofMav- 

OHStTXR 

Bramwell,  B. — I  do  not  see  any  dbtinction  between  ^_v. 
the  present  case  and  Cooper  v.  Smith.  The  distinction 
relied  on  is,  that  in  that  case  the  guarantee  was  for  a  fixed 
sum  for  goods  supplied ;  here  the  guarantee  is  for  a  current 
account.  But  it  is  the  same  in  principle,  and  the  only 
question  is,  how  is  the  contract  of  the  surety  affected  by 
what  took  place  between  the  principal  debtor  and  his 
creditors.  The  surety  has  expressly  agreed  that  a  compo- 
sition with  the  principal  debtor  shall  not  dischai^  him 
from  liability. 

Judgment  for  the  plaintiffs. 


The  Chesterfield  and  Midland  Silkstone  Colliery 
Com? ANT  (Limited)  v.  Hawkins. 


MayZ, 


D 


ECL AR ATION  for  calls.  Where  •  deed 

Plea. — That  before  the  lime  of  the  commencement  of  parttt,  no  one 
this  suit,  and  after  the  accruing  of  the  causes  of  action  in  ^j^^^  to 
the  declaration  mentioned,  to  wit,  on  11th  March,  1864,  ^  a  party  can 

'  '  '  '  sue  on  a  core- 

a  deed  was  made  between  the  defendant's  creditors  of  the  ^^^  ^?'. 

tamed  m  it; 

first  part,  the  defendant  of  the  second  part,  and  Benjamin  and  this  is  not 

^  ,  a  mere  rule  of 

Wade  and  John  Crosslej  of  the  third  part,  relating  to  the  construction, 

but  a  rule  of 
positiye  law* 

A  deed  of  composition  was  expressed  to  be  made  between  the  several  persons  whose 
names  and  seals  were  subscribed  and  affixed  in  the  schedule,  being  creditors,  of  the  first 
part,  the  debtor,  of  the  second  part,  and  two  sureties  of  the  third  part.  By  this  deed  ^of 
which  the  paramount  object  was  declared  to  be  the  eoual  benefit  of  all  the  creditors)  tlie 
parties  of  the  second  and  third  parts  corenanted  with  the  parties  of  the  first  part  and  with 
all  the  other  creditors  respectively  to  pay  them  respectively  a  composition  of  10«.  in  the 
pound,  and  in  consideration  of  the  covenants  the  covenantees  released  the  debtor. — Hddf 
that  a  non-assenting  creditor  was  no  party  to  this  deed  and  could  not  sue  on  the  covenants, 
and  that,  consequently,  he  was  not,  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
bound  by  the  deed. 

To  a  deed  so  framed  the  192nd  section  will  not  operate  to  make  non-aesentbg  erediton 
parties. 
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liB65r       debts  and  liabilities  of  the  defendant  and  his  release  there* 
^r^^*^^      from.     That  such  deed  was  made  in  accordance  with  the 
FrxLD,  &o.,     provisions  of  the  Bankruptcy  Act,  1861,   in  that  behalf, 
V.    .       and  that  the  conditions  in  that  behalf  mentioned  in  the 
said  Act,  to  render  the  said  deed  valid  and  effectual  and 
binding  on  all  the  creditors  of  the  defendant,  were  observed ; 
and  thereby  the  creditors  of  the  defendant,  for  the  consider- 
ations   therein   mentioned,  released  and  discharged   the 
defendant  from  all  debts  and  liabilities  of  the  defendant  to 
the  said  creditors  respectively,  and  from  all  actions  and 
^uits  in  respect  thereof. 

'  Replication.  That  the  said  deed  was  and  is  in  the  words 
following  that  is  to  say: — This  indenture,  made  the  11th 
day  of  March,  1864,  between  the  several  persons  or  parlies 
whose  names  and  seals  are  subscribed  and  affixed  in  the 
schedule  hereunder  written,  being  creditors  in  their  own 
right  solely  or  in  copartnership  with  others  of  William 
Fisher  Hawkins,  of  &c.,  executing,  assenting  to,  or  appro- 
ying  of  these  presents,  of  the  first  part,  the  said  William 
Fisher  Hawkins  of  the  second  part,  and  Benjamin  Wade, 
of  &c.,  and  John  Crossley,  of  &c.,  of  the  third  part: 
Whereas  the  said  William  Fisher  Hawkins  is  indebted  to 
the  several  creditors  aforesaid  in  the  several  sums  set 
opposite  to  their  respective  names  in  the  schedule  here- 
under written,  and  is  or  may  be  indebted  to  divers  other 
persons  or  corporations  in  divers  other  sums ;  and  whereas 
the  said  William  Fisher  Hawkins  being  unable  to  pay  in 
full  the  sums  so  owing  by  him  as  aforesaid,  the  said  several 
parties  hereto  of  the  first  part  have  lately  agreed  to  accept 
a  moiety  of  their  said  respective  debts,  payable  in  manner 
and  at  the  times  hereinafter  mentioned,  in  full  payment 
and  discharge  of  such  debts  respectively,  and  have  agreed 
to  execute  to  the  said  William  Fisher  Hawkins  such  release 
as  is  hereinafter  contained ;  and  the  said  Benjamin  Wade 
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and  John  Crossley  have  agreed  to  guarantee  the  payment 

of  the  aforesaid  composition  in  manner  hereinafter  con-      c^g„^^, 

tained :  and  whereas  it  is  intended  that  these  presents  shall     'ieuh  &o.» 

^  COLUKST  Co. 

operate  under  the  Bankruptcy  Act,  1861,  sect.  192:  Now  v. 

1..,  "  /^i-j      Hawkiki. 

this  indenture  witnesseth  that,  in  pursuance  of  the  said 

agreement  and  in  consideration  of  the  premises  and  of  the 
covenant  for  payment  of  the  aforesaid  composition  herein- 
after contained^  the  said  several  parties  hereto  of  the  first 
part  and  all  other,  if  any,  the  creditors  of  the  said  William 
Fisher  Hawkins,  whether  persons,  partnerships  or  corpora- 
tions, do  hereby  for  themselves  respectively,  and  for  their 
respective  executors,  administrators  and  successors,  and  not 
one  of  them  for  the  acts  and  deeds  of  the  others  or  other 
of  them,  or  for  the  acts  and  deeds  of  the  heirs,  executors, 
administrators  and  successors  of  the  others  or  other  of  them, 
but  each  and  every  of  them  doth  hereby  for  himself  or 
themselves  and  for  his  or  their  own  acts,  heirs,  executors, 
and  administrators  only,  covenant  with  the  said  William 
Fisher  Hawkins,  his  executors  and  administrators,  that  this 
present  covenant  shall  operate  and  enure  and  may  be 
pleaded  in  bar  as  a  good  and  effectual  release  and  discharge 
of  all  and  all  manner  of  actions,  suits,  bills,  bonds,  writings 
obligatory,  debts,  accounts,  sum  and  sums  of  money,  judg- 
ments, extents,  executions,  claims  and  demands  whatsoever, 
both  at  law  and  in  equity,  or  otherwise  howsoever,  which 
they  or  any  of  them,  their  or  any  of  their  heirs,  executors, 
administrators  or  successors,  now  have  or  hath  or  hereafter 
shall  or  may  have,  challenge,  claim  or  demand  against  the 
said  William  Fisher  Hawkins,  his  heirs,  executors  or  ad- 
ministrators, or  any  of  them,  for  or  by  means  or  on  account 
of  all  and  every  or  any  of  the  debts  to  them  or  any  of  them 
respectively  due  and  owing  from  the  said  William  Fisher 
Hawkins  as  aforesaid,  or  of  any  interest  or  commission  due 
or  demandable  for  the  same,  or  for  or  by  reason  or  on 
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lg65.       accoant  of  any  other  matter^  cause  or  thing  whatsoever  in 
respect  of  the  said  debts :  Provided  always^  and  it  is  hereby 


nmvD^icc,,    affreed  and  declared,  that  nothing  herein  contained  shall 

COLUBEYCk).     ^  .  . 

V.  extend  to  prevent  the  said  creditors  parties  to  or  bound  by 

^'^"'-  these  presents,  or  any  of  them,  or  their  or  any  of  their 
partner  or  partners,  heirs,  executors,  administrators,  succes- 
sors or  assigns,  from  enforcing  or  otherwise  obtaining  the  full 
benefit  and  advantage  of  any  charge  or  lien  which  they  or 
any  of  them  now  have  or  hath  upon  any  estate  or  effects 
of  the  said  William  Fisher  Hawkins  or  any  other  person  or 
persons,  or  from  suing  or  prosecuting  any  other  person  or 
persons  than  the  said  William  Fisher  Hawkins,  his  heirs, 
executors,  or  administrators,  who  is,  are,  shall  or  may  be 
liable  or  accountable  to  pay  or  make  good  to  any  of  the  said 
creditors  all  or  any  part  of  their  said  respective  debts,  either 
as  indorsees  or  acceptors  of  any  bill  or  bills  of  exchange  or 
promissory  note  or  notes,  or  as  being  bound  in  any  bond  or 
bonds,  obligation  or  obligations,  or  other  instrument  or 
instruments,  or  as  being  liable  or  accountable  for  the  pay- 
ment of  any  such  debt  or  debts  without  having  subscribed 
any  bill,  note,  bond  or  other  instrument  whatever,  or 
otherwise  howsoever,  as  if  these  presents  had  not  been 
made.  And  this  indenture  further  witnesseth  that,  in 
further  pursuance  of  the  aforesaid  agreement  and  in 
consideration  of  the  premises,  the  said  William  Usher 
Hawkins  doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  parties  hereto  of 
the  first  part,  and  with  all  other  creditors  of  the  said 
William  Fis/ter  Hawkins  who  are  or  shall  be  bound  by 
these  presents^  severally  and  respectively,  and  their  several 
and  respective  executors,  administrators  and  successors, 
that  the  said  William  Fisher  Hawkins,  his  executors  or 
administrators,  shall  and  will  pay  to  the  aforesaid  creditors 
severally  and  respectively,  or  their  several  and  respective 
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executors^  administrators  or  successors,  the  sum  of  5s.  in 

the  pound  upon  their  several  and  respective  debts  so  owing  

by  the  said  William  Fisher  Hawkins  upon  or  before  the     visld,  &o., 
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15th  day  of  March  instant,  and  the  further  sum  of  5s.  in  _  v, 
the  pound  upon  the  same  debts  upon  or  before  the  22nd 
day  of  August  now  next,  the  value  of  property  held  as 
security  being  first  deducted  from  the  said  debts.  And  this 
indenture  further  witnesseth  that,  in  consideration  of  the 
premises,  the  said  Benjamin  Wade  and  John  Crossley  do 
hereby,  for  themselves,  their  heirs,  executors  and  adminis- 
trators, jointly,  and  each  of  them  doth  hereby  for  himself 
respectively  and  for  his  respective  heirs,  executors  and 
administrators,  covenant  with  the  said  parties  hereto  of 
the  first  part  and  with  all  other  creditors  of  the  said 
William  Fisher  Hawkins  who  are  or  shall  be  hound  by 
these  presents  severally  and  respectively,  and  their  several 
and  respective  executors,  administrators  and  successors^ 
that  the  said  William  Fisher  Hawkins,  Benjamin  Wade  and 
John  Crossley,  or  some  or  one  of  them,  or  the  executors 
or  administrators  of  them  or  some  or  one  of  them,  shall 
and  will  pay  in  manner  and  at  the  time  aforesaid  the 
second  instalment  of  the  aforesaid  composition  hereinbefore 
covenanted  to  be  paid  by  the  said  William  Fisher  Hawkins^ 
his  executors  or  administrators.  Provided  always  that  if  a 
majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  said  William  Fisher  Hawkins,  whose 
debts  shall  respectively  amount  to  10/.  and  upwards,  shall 
not  at  the  time  and  in  nianner  in  that  behalf  appointed 
and  enacted  by  the  Bankruptcy  Act,  1861,  assent  to  or 
approve  of  these  presents  or  execute  the  same,  then  these 
presents  and  every  clause,  matter  and  thing  herein  contained 
shall  cease  and  be  void.  Provided  lastly,  and  it  is  hereby 
declared  and  agreed,  that  these  presents,  and  the  paramount 
object,  intent  and  meaning  thereof,  are  and  shall  be  deemed 
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1865.        ^^^  taken  to  be  for  the  equal  benefit  and  advantage  of  all 

JJ*^'^''"*^      the  creditors  of  the  said  William  Fisher  Hawkins,  as  well 
Ghkbtrr- 

risLD,  &c.,     those  who  execute  or  assent  to  or  approve  of  these  presents 
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V,  as  those  who  do  not,  and  that  all  such  creditors  shall  stand 

as  nearly  as  possible  upon  an  equal  footing;  and  the 
generality  of  this  proviso  shall  not  be  restricted  by  any 
clause,  matter  or  thing  hereinbefore  appearing.  In  witness 
whereof,  &c. — [Then  followed  the  signatures  and  seals  of 
the  debtor  and  his  sureties  attested  by  an  attorney,  and  the 
schedule  referred  to  in  the  deed  containing  the  signatures 
and  seals  of  several  creditors  and  the  amounts  of  their 
debts.] — And  the  plaintiffs  say  that  they  did  not  make, 
execute  or  assent  to  the  said  deed. 

Rejoinder.— That  all  the  conditions,  matters  and  things 
provided  and  required  by  the  Bankruptcy  Act,  1861,  to  be 
observed,  performed  and  fulfilled  in  order  to  render  the 
said  deed  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  the  defendant  as  if  they  were  parties  to  and 
had  duly  executed  the  same,  were  observed,  performed  and 
fulfilled,  and  the  said  deed  had,  before  the  commencement 
of  this  suit,  become  and  was  and  still  is  as  valid  and  efiectual 
and  binding  on  the  plaintifik  as  if  they  were  parties  to  and 
bad  duly  executed  the  same. 
Demurrer,  and  joinder  therein. 

Cohen,  in  support  of  the  demurrer  (April  24,  25). — 
There  are  three  objections  which  render  this  deed  invalid 
as  against  non-assenting  creditors.  First,  it  is  not  made 
between  the  debtor  and  all  his  creditors,  but  only  between 
the  debtor  and  the  creditors  whose  names  and  seals  are 
subscribed  and  a6Bxed  in  the  schedule  thereunder  written ; 
and  it  recites  that  the  debtor  is  indebted  to  those  creditors 
in  the  sums  set  opposite  to  their  names  in  the  schedule. 
Secondly,  there  is  no  proviso  in  the  deed  that  it  shall  be 


EASTER  TERM,    28    VICT*  ^83 

void  if  the  composition  money  is  not  paid ;  and  the  release        1865. 
is  not  in  consideratfon  of  the  payment  of  the  composition      cnEaxm- 
money,  but  in  consideration  of  the  covenants  of  the  debtor   (jL"^j^y  ^o 
and  his  sureties.     Thirdly,  the  plea  does  not  aver  that  the  ^• 

composition  money  has  been  paid  or  tendered ;  and  there 
is  no  case  in  which  such  a  plea  without  that  averment  has 
been  held  a  good  legal  defence.  With  respect  to  the  first 
objection,  this  deed  is  so  framed  that  the  debts  are  abso* 
lutely  released,  and  do  not  revive  on  non-payment  of  the 
composition  money;  therefore  the  only  remedy  which  the 
creditors  have  is  by  suing  the  debtor  and  his  sureties  on 
their  covenants.  But  this  deed  being  inter  partes,  those 
creditors  who  are  not  parties  to  it  cannot  sue  upon  it.  It 
is  now  established  that  a  deed  may  be  valid  under  the  192nd 
section,  though  not  made  between  a  debtor  and  all  hb 
creditors,  provided  it  clearly  appears  that  it  is  intended  to 
apply  to  all  the  creditors  and  gives  substantially  the  same 
remedies  and  advantages  to  all  of  them.  In  £x  parte  Cock-- 
burn  (a)  the  Lord  Chancellor  said : — ^*  To  render  a  deed  of 
composition  and  release  binding  on  the  minority  of  the 
creditors  who  have  not  executed  or  assented  to  or  approved 
of  it  in  writing,  it  is  necessary  that  the  non-assenting  cre- 
ditors should  stand  under  the  deed  in  the  same  situation 
and  with  the  same  advantages  as  the  creditors  forming  the 
majority.  The  192nd  section  enacts,  that  the  creditors 
who  have  not  assented  are  to  be  bound  as  if  they  were 
parties  to  and  had  duly  executed  the  deed.  It  follows  that 
the  provisions  of  the  deed  must  be  such  as  will  apply  to  all 
the  creditors  equally  and  without  distinction  or  difierence.*' 
Under  this  deed  non-assenting  creditors  have  not  equal 
benefit  with  executing  creditors.  If  the  composition  money 
is  not  paid,  the  executing  creditors  can  sue  the  debtor  and 
his  sureties  on  their  covenant ;  and  they  will  be  estopped 

(a)  33  L.  J.  Bank.  17, 19. 
VOL.  IIL — H.  &  C.  Y   Y  EXCEC 
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1865.        from  denying  the  existence  and  amount  of  those  creditors' 

Chester-      ^^^^'     But  the  creditors  who  are  nof  parties  to  the  deed 

FiKLD,  &c .     have  no  remedy  upon  it.     [Martin,  B. — The  deed  contains 

_  V.  an  absolute  release,  and  an  express  covenant  by  the  debtor 

•  Hawkins.  «•  i  .  .         .  . 

and  his  sureties  with  the  parties  of  the  first  part,  '*  and  with 

all  other  creditors  who  are  or  shall  be  bound  by  these 
presents.*^     No  doubt  the  covenant  is  with  all  the  credi- 
tors, but  the  only  parties  to  the  deed  are  the  debtor,  his 
sureties,  and  the  creditors  **  whose  names  and  seals  are 
subscribed  and  aflSxed  in  the  schedule.''    The  non-assent- 
ing creditors  are  precluded  from  suing  on  the  deed  by  the 
technical  rule  of  law,  that  a  person  who  is  not  a  party  to 
•    an  indenture  cannot  sue  on  the  covenants  contained  in  it, 
notwithstanding  they  are  expressly  made  with  him.     lAIar* 
tin,  B. — Where  it  appears  on  the  face  of  the  deed  that  the 
intention  was  that  the  covenantees,  although  not  parties  to 
the  deed,  should  sue  upon  it,  does  not  that  override  the 
rule  of  law  ?]     It  is  an  inflexible  rule  of  law  that  no  person 
can  sue  upon  an  indenture  unless  he  is  named  in  it  as  a 
party,  or  included  in  a  class  named  in  it ;  it  is  not  enough 
that  he  is  a  covenantee.     In  Ex  parte  Cockbum  (a)  the 
Lord  Chancellor  said : — '^  It  appears  from  this  statement  of 
the  deed  that  the  creditors  who  have  not  executed  the 
deed,  and  those  who  are  not  named  in  the  schedule,  are 
placed  by  the  deed  in  a  situation  very  inferior  to  that  of 
the  majority  of  the  creditors.     To  the  latter  the  composi- 
tion is  paid  down  in  hand,  whereas  the  former  have  to  rely 
upon  the  covenant.     But  further  it  is  clear  that  the  credi- 
tors who  are  not  named  and  described  in  the  schedule  and 
have  not  executed  the  deed  could  not  sue  upon  the  cove- 
nant of  the  debtor.     The  covenant  is  with  the  parties  to  the 
deed  of  the  second  and  third  parts,  and  as  the  deed  is 
between  parties  no  person  who  is  not  a  party  could  sue  upon 

(a)  83  L.  J.  Bank.  17,  20. 
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the  covenant.     This  clearly  follows  from  the  settled  prin*        1865. 

ciples  of  law  which  are  illustrated  by  the  cases  cited  in  the      jy~'"^ 

argument."    The  authorities  are  collected  in  Addison  on     wbld,  &o., 
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Contracts,  p.  946,  5th  ed.,  where  the  law  is  thus  stated :  ». 

**  Whenever  a  deed  was  expressed  to  be  made  between 
certain  parties  named  in  the  premises  of  the  instrument  or 
described  therein  as  the  contracting  parties,  those  persons 
only,  and  their  privies  claiming  through  them  by  blood, 
representation,  or  otherwise,  could  take  advantage  of  the 
deed  by  way  of  action.  It  mattered  not  that  the  deed  was 
made  for  the  exclusive  benefit  or  use  of  other  individuals 
named  therein,  and  contained  covenants  with  them  for  the 
performance  of  certain  duties ;  if  they  had  not  been  made 
parties  to  the  contract  they  could  not  sue  thereon,  although 
they  might  have  sealed  and  delivered  the  deed  in  common 
with  those  who  were  formally  described  as  parties  to  the 
instrument."  The  authorities  cited  are  Gilby  v.  Copley  (a), 
Berkeley  v.  Hardy  (b\  Lord  Southampton  v.  Brown  (c),  Met^ 
calfe  V.  Rycroft  (d).  [Martiny  B. — In  Chitty  on  Pleading^ 
vol.  I9  p.  3, 7th  ed.,  it  is  said  that  '*  it  is  an  inflexible  rule,  that 
if  a  deed  be  inter  partes,  that  is,  on  the  face  of  it  expressly 
describe  and  denote  who  are  the  parties  to  it,  (as  between 
A.  of  the  first  part  and  B.  of  the  second  part),  C,  if  not 
expressly  named  as  a  party,  cannot  sue  thereon,  although 
the  contract  purport  to  have  been  made  for  his  sole  advan- 
tage, and  contain  an  express  covenant  with  him  to  perform 
an  act  for  his  benefit."]  The  rule  is  laid  down  in  similar 
terms  in  Lushes  Practice^  p.  14,  2nd  ed.  In  Berkeley  v. 
Hardy  ib)  an  indenture  of  lease  was  made  between  A.  for 
and  on  behalf  of  B.  on  the  one  part,  and  C.  of  the  other 
part ;  C.  entered  into  certain  covenants  with  B.^  and  it  was 

(a)  8  Lev.  138.  (c)  6  B.  &  C.  718. 

\h)  5  B.  &  C.  355.  id)  6  M.  &  Sel.  75. 

Y  Y  2 
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1865.        held  that  B.  could  not  sue  on  the  covenants.  Rollers  Abridg. 
^^^^^      Faits  (F) ;  Com.  Dig.  Fait  (D  2).  Salter  v.  Kidffly  (a),  per 

CoLUBaT  C     ^^'''  ^'  "^^  '^'^^o"  °°  Shipping,  p.  170,  10th  ed.,  Gilby  v. 

Copley  (J),  Lord  Southampton  v.  Brown  (c),  recognise  the 
same  rule  as  a  fixed  and  arbitrary  rule  of  law.  In  David- 
son on  Conveyancing,  vol.  1,  p.  100, 3rd  edition,  it  is  said : 
**  Covenants  in  an  indenture  entered  into  with  persons  not 
parties  confer  no  right  of  action  on  such  persons  (though 
an  action  may  be  maintained  by  a  party  to  an  indenture 
against  one  who  is  not  a  party,  but  executes  the  deed), 
except  that  if  the  covenant  relates  to  hereditaments  and  be 
contained  in  an  indenture  made  since  the  1st  of  October, 
1845,  such  a  covenant  may  be  sued  on  by  a  person  not  a 
party."  So  stringent  is  the  rule  that  it  was  considered 
necessary  to  pass  the  8  &  9  Vict.  c.  106,  s.  5,  to  alter  it  in 
the  case  of  covenants  respecting  tenements  and  heredita- 
ments. In  the  case  of  a  deed  poll,  a  person  who  is  suffi- 
ciently designated  in  it  may  sue  upon  it  although  not  ex- 
pressly named :  Sunderland  Marine  Insurance  Company  y. 
Kearney  {d) .  The  distinction  in  this  respect  between  a  deed 
poll  and  a  deed  inter  partes  was  pointed  out  in  Gardner  v. 
Lachlan  {e)  by  Sir  L.  ShadwelU  V.  C,  who  said : — "  A  deed 
poll  may  be  so  construed  as  to  give  a  person  a  right  of 
action  against  the  party  who  executed  it ;  but  where  there 
is  a  deed  between  parties,  I  have  always  understood  it  to 
be  the  settled  rule  that  no  person  can  bring  an  action  on  it, 
except  a  party  or  those  who  claim  through  him."  It  will 
probably  be  ai]gued  that  the  rule  does  not  apply  to  compo- 
sition deeds  under  the  Bankruptcy  Act,  1861 ;  and  that  by 
force  of  the  statute  non-assenting  creditors  are  made  parties 
to  the  deed.     But  the  192nd  section  only  says  that  if  cer- 

(a)  Cartli.  76.  (d)  16  Q.  B.  925. 

(h)  3  Lev.  138.  (e)  8  Sim.  123, 126. 

(c)  6  B.  &  C.  718. 
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tain  conditions  are  complied  with,  the  deed  '^  shall  be  fts 
valid  and  effectual  and  binding  on  all  the  creditors  o( 
such  debtor  as  if  they  were  parties  to  and  had  duly  exe-     weld,  &o., 
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cuted  the  same."    It  does  not  say  that  it  shall  give  all  ». 

the  creditors  the  same  right  of  oction  as  if  they  had 
been  parties  to  and  had  executed  the  deed.  BenJiam 
V.  Broadhurst  (a)  is  an  express  authority  that  where  there 
is  no  covenant  with  the  non-assenting  creditors  or  with  any 
trustee  for  them^  they  have  not  equal  rights  with  the 
executing  creditors.  Moreover,  the  recital  in  the  deed, 
that  the  debtor  is  indebted  to  the  executing  creditors  in 
the  sums  set  opposite  to  their  names  in  the  schedule,  estops 
the  debtor  from  disputing  the  amount^  but  the  non-assenting 
creditors  arc  obliged  to  prove  their  debts*  In  Ex  parte 
Cackbum  (J),  the  Lord  Chancellor  said : — "  Again  the  credi- 
tors whose  names  and  debts  are  not  set  forth  in  the  schedule 
are  under  a  great  disadvantage  in  this  respect,  namely,  that 
there  is  no  admission  by  the  debtor  of  the  debts  due  to 
them  respectively.  Even,  therefore,  if  any  one  of  such 
creditors  could  now  come  in  and  execute  the  deed  and 
sue  upon  the  covenant,  he  would  be  under  the  necessity 
of  proving  the  fact  and  amount  of  his  debt." 

Mellish  {Raymond  with  him),  for  the  defendant — It  is 
conceded  that  the  law  recognises  a  well  knovm  distinction 
between  contracts  under  seal  and  contracts  not  under  seal. 
On  contracts  not  under  seal  the  person  from  whom  the 
consideration  moves  is  the  person  to  sue.  On  contracts 
under  seal  the  right  to  sue  is  limited  to  those  who  are 
parties  to  the  instrument  But  the  question  still  remains, 
what  is  necessary  to  constitute  a  party  to  an  instrument  ? 
As  a  general  rule,  no  doubt,  the  parties  to  a  deed  are  the 
persons  named  as  parties  in  its  commencement  But,  when 
(a)  Ante,  p.  472.  (*)  33  L.  J.  Bank.  17.  20. 
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1865.  by  reference  to  other  parts  of  the  deed  it  manifestly  appears 
*Chbster.  ^^^  *  person  not  so  named  was  intended  to  be  a  party, 
FIELD,  &o.,     the  question  is,  whether  the  above  mentioned  rule  of  con* 

_  V.  struction  is  so  irreversible  that  no  effect  can  be  given  to 

Hawkihs.  .  ^  , 

such  a  manifestation  of  intention.  The  rule  that  the  posi* 
tion  which  words  occupy  in  an  instrument  is  to  govern 
their  interpretation  is  ordinarily  the  last  of  all  rules  of 
interpretation.  Suppose,  at  the  conclusion  of  this  deed 
the  creditors  were  named,  and  there  was  an  express  stipu- 
lation that,  if  necessary  to  the  validity  of  the  deed,  all  the 
creditors  should  be  parties.  Although  that  is  not  so  here, 
the  concluding  clause  does  expressly  declare  that  the  para- 
mount object  of  the  deed  is  that  all  the  creditors  shall 
equally  participate  in  its  benefits.  Beyond  doubt  all  the 
creditors  may  become  parties  to  this  deed,  and  no  man 
against  his  will  can  be  made  a  party  to  any  deed.  Though 
named  a  party  he  would  cease  to  be  so  if  he  disclaimed. 
Could  it  be  contended  that  if  all  the  creditors  had  been 
named  as  parties  to  this  deed,  a  disclaimer  by  one  of  them 
would  invalidate  it?  The  legislature  could  not  have 
intended  that  no  deed  of  composition  should  be  within  the 
scope  of  these  clauses  of  the  Bankruptcy  Act,  1861,  unless  it 
were  in  the  form  of  a  deed  poll,  since  the  terms  of  the  192nd 
section  manifestly  contemplate  deeds  of  this  nature  being 
made  inter  partes.  The  authorities  which  have  been  cited, 
no  doubt,  establish  that  on  a  deed  inter  partes  a  covenantee, 
if  he  be  not  a  party,  cannot  sue ;  but  they  still  leave  open 
to  discussion  the  question  what  is  necessary  to  constitute 
him  a  party.  In  Gilbey  v.  Copley  {a)  there  was  no  deci- 
sion. In  Berkeley  v.  Hardy  {JH)  no  intention  to  make  the 
covenantee  a  party  to  the  deed  appeared  upon  its  face. 
The  same  remark  applies  to  Scudamore  v.  Vandenstene  (c), 

(a)  3  Lev.  138.  (h)  5  B.  &  C.  Z6S. 

(c)  2  Inst.  673. 
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which  is  one  of  the  authorities  for  the  passage  in  Abbott  on 
Shipping,  10th  ed.,  170^  on  which  reliance  has  been  placed. 
There,  according  to  the  language  of  the  covenant  in  the 
charterpartj,  the  master  of  the  ship  was,  no  doubt,  a 
covenantee,  but  having  no  concern  in  the  demise  of  the 
ship  he  was  never  meant  to  be  a  party  to  that  instrument 
Metcalfe  v.  Rycroft{a)  only  decided  that  a  party  to  a  deed 
can  sue  alone  on  a  covenant  expressed  to  be  made  with 
himself  and  a  partner  who  is  not  a  party.  In  Ex  parte 
Cockbum  {b)  the  true  ground  of  decision  was  on  another 
point  The  real  defect  of  that  deed  consisted  in  the 
inequality  between  the  different  classes  of  creditors,  since 
while  the  executing  creditors  were  to  have  their  composi- 
tion paid  down  in  hand,  the  other  creditors  were  left  to 
rely  on  their  covenant.  Moreover,  if  that  case  is  to  be 
regarded  as  a  decision  that,  to  constitute  a  party  to  a  deed, 
it  is  essential  that  he  should  be  designated  as  a  party  nomu 
nattm,  then  it  is  in  direct  conflict  with  Dewhirst  v.  Jones  (c), 
in  this  Court  There  the  whole  body  of  creditors  were 
made  parties  as  well  as  covenantees  under  the  general 
description  of  creditors,  and  the  Court  upheld  the  deed, 
Martin^  B.,  saying  that  a  non-executing  creditor  might  sue 
on  the  deed  if  he  averred  in  the  declaration  that  he  was  a 
creditor.  The  opinion  of  Blackburn,  J.,  in  Dingwell  v. 
Edwards  {d),  is  in  the  defendant's  favour.  With  reference 
to  the  deed  there  under  discussion  that  learned  Judge  said : 
'*  I  think  that  even  if  the  deed  were  expressed  to  be 
between  parties  of  whom  the  creditor  was  not  one,  and  the 
express  covenants  were  all  with  them,  there  would  be  little 
difficulty  in  implying  a  covenant  to  the  creditor  to  pay  for 
the  release  sold  and  obtained,  and  not  paid  for,  the  deed 
being,  as  is  said  in  Com.  Dig.  tit.  'Covenant'  (A.  1.),  as 
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CBESTKIt? 

FIKLD.  &a, 

COLLIKR\  Co. 

9, 
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(a)  6  M.  &  S.  75. 
(6)  33  L.  J.  Bank.  17. 


(c)  Ante^  p.  60. 
((0  4  B.  &  S.  762. 
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1865.  ^o  ^^™  ^"  ^^^  nature  of  a  deed  poll  by  the  debtor  in  which 

•^**^*"^^  he  may  covenant  with  a  stranger  to  the  deed,* — Secondly, 

Chbster-  •^  °  ^  "^ 

7ISLD,  &0m  assuming  that  the  deed  does  not  of  itself  render  all  the 

V.        '  creditors  parties,  the  Bankruptcy  Act,  1861,  has  at  all 


Hawxiss. 


events  that  operation  as  soon  as  the  requisite  majority  of 

the  creditors  have  assented, — the  deed  on  its  face  being 

for  the  benefit  of  all,  and  so  framed  that  all  may  become 

parties.     The  192nd  section  enacts  not  merely  that,  when 

conditions  that  it  requires  are  fulfilled,  the  deed  shall  bind 

all  as  if  they  were  parties,  but  that  it  shall  be  ''as  valid  and 

eflectual"  '*as  if  they  were  parties.**    If  for  the  purpose  of 

binding  them  it  makes  them  parties,  it  must  also  do  so  to 

confer  benefits.    As  regards  the  objection  that  the  entry  of 

debts  in  the  schedule  creates  an  inequality  between  the 

executing  and  non-executing  creditors,  it  does  not  appear 

that  any  such  entries  were  made  before  the  debtor  had 

executed  the  deed.     The  circumstances  under  which  they 

were  made  should  have  been  stated  in  the  replication,  if 

it  were  intended  to  rely  on  them  as  creating  an  estoppel. 

The  dictum  of  the  Lord  Chancellor  in  Hx  parte   Cock-' 

bum  (a)  as  to  the  efiect  of  such  entries  is  at  variance  with 

the  subsequent  case  of  Stone  v.  Jellicoe  (6),  in  this  Court 

In  Stone  v.  Jellicoe  (b)  the  objection  was  distinctly  taken, 

and  Ex  parte  Cockbum  (a)  relied  on  in  support  of  it,  bat 

this  Court  upheld  the  deed. — He  then  argued  that,  ibe 

release  being  immediate  and  unconditional,  no  averment  <^ 

payment  or  tender  was  necessary,  and  that  the  absence  ^ 

any  proviso  to  avoid  the  deed  on  nonpayment  of  the  <^:s<«ji^ 

position  did  not  render  the  deed  as  against  non-assei^r^^^ 

creditors  unreasonable.     In   addition  to  the  cases  ^c^     ^ 

referred  to,  he  cited  Cooker  v.  Child  (c)  and  ^^^^^^a-.**^ 
Chaffers  (rf).  ^^^^t>^ 

(a)  33  L.  J.  Bank.  17,  20.  (c)  2  Ley.  74. 

(b)  Ante,  p.  263.  (<0  14  C.  B.  N.  S.  ^^ 
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The  Court  intimated  that,  if  necessary,  they  would  hear        1865. 
Cohen  in  reply.  Ji'*^^''^*^ 

Cur.  adv.  vuU.        wiithT>,  &o., 

COLUIET  Co. 

V. 

Martin^  B. — I  propose  to  read  the  judgment  of  the 
Lord  Chief  Baron  and  myself. 

The  question  in  this  cause  is  the  now  very  common  one, 
whether  a  composition  deed  is  effectual  to  bar  a  non- 
assenting  creditor.  An  objection  to  it  is  taken,  upon  the  case 
JEx  parte  Cockbum  (a),  which  seems  to  me  to  be  fataL 
Ex  parte  Cockbum  was  twice  argued,  and  two  deliberate 
judgments  were  delivered  by  the  Lord  Chancellor  upon  it, 
and  he  lays  down,  in  the  most  plain  and  direct  terms, 
**  that  a  deed  to  bind  creditors  who  have  not  assented  must 
be  one  which  places  the  creditors  who  do  assent  and  the 
creditors  who  do^not  assent  precisely  upon  an  equal  footing 
in  point  of  law.'^  The  scope  of  the  present  deed  is,  that 
the  creditors  should  release  the  debtor,  and  that  in 
consideration  thereof  they  should  have  covenants  by  the 
debtor  and  two  sureties  to  pay  a  composition  of  IO5.  in  the 
pound  by  two  instalments  of  5s.  each  at  future  days,  and 
unless  the  non-assenting  creditors  have  secured  to  them 
these  covenants  and  legal  rights  of  action  upon  them,  then, 
according  to  the  above  rule,  they  are  not  bound. 

Now  it  is  true  that  the  words  of  the  covenants  themselves 
are  such  as  to  embrace  not  only  the  assenting  creditors  but  the 
non-assenting  ones,  but  a  technical  rule  of  law  is  invoked 
on  behalf  of  the  plaintifls.  A  technical  rule  is  one  which 
is  established  by  authority  and  precedent,  which  does  not 
depend  upon  reasoning  or  argument,  but  is  a  fixed  esta- 
blished rule  to  be  acted  upon  and  only  discussed  as  regards 
its  application — in  truth  is  *'  the  law."  The  alleged  rule 
is,  that  when  a  deed  is  made  ^*  inter  partes,'^  no  one  except 

(a)  33  L.  J.  Bank.  17. 
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1866.  parties  properly  so  called  can  sue  upon  a  covenant  contained 
Q^g^^^_  in  It;  and  the  contention  on  the  part  of  the  plaintiffs  is, 
ttBLD,  &c.,     that  the  parties  to  this  deed  are  such  of  the  creditors  as 

OOLLIUT  Co.  ' 

*  _  »•  have  executed  or  assented  to  or  approved  of  it,  and  these 

HAwxum.  "^ 

only,  and  that  non-assenting  creditors  are  not  **  parties ;" 
and  inasmuch  as  they  cannot  maintain  actions  upon  the 
covenants  to  pay  the  composition,  which  in  truth  is  the 
only  legal  right  created  by  the  deed  in  lieu  of  the  released 
debts,  they  are  not  upon  an  equal  footing  in  point  of  law 
with  the  assenting  creditore. 

The  rule  and  distinction  as  todeedsinter  partes  and  deedsnot 
of  that  character  is  very  old,  and  to  be  found  in  the  ancient 
l^al  authorities,  but  it  is  impossible  to  state  or  illustrate  it 
more  clearly  than  is  done  by  Lord  TetUerden  in  his  Book  on 
Shipping,  p.  170.  This  is  part  of  the  original  text,  the  book 
has  gone  through  I  believe  a  dozen  editions,  several  edited 
by  Lord  TaUerdem  himself,  and  the  original  passage  is  still 
continued.  He  states  the  rule  to  be  a  technical  one,  and  thus 
illustrates  it : — **  If  a  charterparty  under  seal  is  expressed 
to  be  made  between  certain  parties,  as  between  A.  and  B., 
owners  of  a  ship  whereof  C.  is  master,  of  the  one  part,  and 
D.  and  £.  of  the  other  part,  and  purports  to  contain 
covenants  with  C,  nevertheless  C.  cannot  bring  an  action  in 
his  own  name  upon  the  covenant,  and  this  even  although 
he  sealed  and  delivered  the  instrument;  but  if  the  charter- 
party  is  not  expressed  to  be  made  between  parties^  bat  is 
written  thus  *  This  charterparty  indented  witneaseth,'  it  is 
otherwise.**  He  adds,  '*  This  latter  then  is  the  most  proper 
fiMrm.''  In  the  case  of  Berkeley  v.  Harxfy  (a)  the  same 
rale  is  laid  down,  and  in  the  judgment  it  is  stated  to  be  a 
long  established  technical  xole  and  one  believed  to  be 
peculiar  to  the  law  of  England. 

The  deed  now  in  question  is  made  between  the  seveml 

(«)  S  B.  &  C.  355. 
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persons  whose  names  and  seals  are  subscribed  and  aflSxed  in 
the  schedule,  being  creditors  executing,  assenting  to,  or      ^ 
approving  of  these  presents,  of  the  first  part,  the  defendant,     »««•©,  &o^ 

_         _    ,  COLUKRT  Co. 

the  debtor,  of  the  second  part,  and  the  two  sureties  of  the  ». 

third  part.  The  parties,  therefore,  who  alone  can  sue  are 
the  creditors  executing  or  assenting  to  or  approving  of  the 
deed;  and  inasmuch  as  the  plaintiflb  dissent  firom  and 
disapprove  of  it,  and  seek  to  recover  their  entire  debt  of 
20s.  in  the  pound,  they  cannot  sue,  and  if  so  they  are  not 
upon  an  equal  footing  with  the  executing  or  assenting 
creditors  who  can. 

It  was  contended  on  behalf  of  the  defendant,  and  during 
the  argument  I  was  inclined  to  think  so,  that  the  rule  was  one 
of  construction  only,  and  must  yield  to  the  plainly  expressed 
intention  of  the  covenantors,  but  I  am  now  satisfied  this  is  not 
the  true  nature  and  character  of  the  rule,  and  that  it  is  one 
of  positive  law.  It  was  also  forcibly  contended  that  the  rule 
had  no  application  to  a  deed  whose  operation  was  created, 
as  regards  the  plaintifl^  not  by  their  agreement  to  it,  but 
by  an  act  of  parliament.  I  would  have  lent  a  willing  mind 
to  this  argument  had  I  not  felt  constrained  by  the  case 
Ex  parte  Cockbum.  But  the  Chancellor  there  affirms  the 
application  of  the  rule  to  composition  deeds,  and  states 
that  when  a  composition  deed  is  made  *' inter  partes** 
creditors  not  named  or  described  cannot  sue.  He  adds,  the 
covenants  are  with  the  parties  to  the  deed  of  the  second 
and  third  parts,  and  as  the  deed  is  between  parties  **  no 
person  who  is  not  a  party  can  sue  upon  them."  This  (he 
adds)  clearly  follows  from  the  settled  principles  of  law. 

The  objection  therefore  seems  to  me  fatal,  and  if  it  is  to 
be  overruled  in  my  judgment  it  must  be  by  a  Court  of 
error :  (See  Benham  v.  Broadhurst  (a).) 

(a)  Aii/e,  p.  472. 
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FIILD,  &0., 

OOLLIKBT  Co. 

V. 

Hawxihs. 


BRAifWELL^  B. — My  Lord  and  my  brother  Martin  being 
of  opinion  that  Ex  parte  Cockbum  is  an  authority  in  point, 
I  accept  their  view  and  concur  with  the  judgment  now 
delivered.  I  think  that  we  ought  to  be  bound  by  the 
decision  of  a  Court  of  co-ordinate  jurisdiction,  and  therefore 
abstain  from  stating  what  I  should  have  had  to  say  respecting 
that  case  if  I  had  not  accepted  it  as  an  authority. 


1%3. 


GlTRRIN  V.  EOPERA. 


A  oompoeitioii    I  JECLARATION  by  drawer  against  acceptor  of  a  bill 

doOQ  WHS  Ttift/iA 

between  the      of  exchange ;  with  counts  for  goods  bargained  and  sold, 

Beveral  per-         « 
sons  whose         **^ 
names  were 
subscribed 
and  seals  af- 
fixed in  the 
schedule 
thereunder 
written,  on 
behalf  of  them- 
selyes  and  all 
and  eveiy 
other  the  cre- 
ditors of  the 
defendant,  of 
the  first  part, 
and  the  defen- 
dant of  the 
second  part : 

whereby,  after  reciting  that  the  defendant  was  indebted  to  the  said  several  persons  parties 
thereto  of  the  first  part,  in  the  said  sereral  sums  of  money  set  opposite  to  their  respective 
names  in  the  said  schedule  thereunder  written,  and  was  also  indebted  to  other  persons  in 
divers  sums  of  money,  and  being  imable  to  discharge  his  said  debts  in  full,  had  asreed  to 
pay  a  composition  of  68,  in  the  pound,  such  payment  or  composition  to  be  made  and  paid  to 
auand  every  the  creditors  of  the  defendant^  whether  executing  the  said  deed  or  not,  to  be  paid 
and  payable  on*  the  22nd  of  September,  1865,  and  to  be  in  fuVL  discharge  of  all  and  every 
the  aebts  due  and  owing  at  the  time  of  the  executing  of  the  said  deed :  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  payment  by  the  defendant  to  his  said  several 
creditors  of  such  composition,  they  the  said  several  persons,  parties  thereto  of  the  first  part» 
did  thereby  accept  the  said  composition  in  full  satisfaction  and  discharge  of  their  respective  . 
debts,  and  did  by  the  said  indenture  release  the  debts  which  the  said  several  parties  thereto 
of  the  first  part  had  against  the  defendant. — Held,  that  the  deed  was  not  binding  on  non- 
assenting  croditors,  under  the  192nd  section  of  the  Bankruptcy  Act>  1861,  as  they  had  no 
means  of  enforcing  their  rights,  if  any,  under  it. 


Plea: — That  after  the  accruing  of  the  plaintiflTs  claim, 
and  after  the  11th  day  of  October,  a.d.  1861,  the  defen- 
dant was  indebted  to  the  plaintiff  and  divers  other  persons 
in  divers  sums  of  money,  and  thereupon  and  whilst  he  was 
so  indebted,  a  deed,  bearing  date  the  22nd  day  of  September, 
A.  D.  1864,  was  made  and  entered  into  by  and  between  the 
several  persons  whose  names  were  and  are  subscribed  and 
seals    affixed  in    the    schedule    thereunder    written,  being 
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respectively,  either  individually  or  in  copartnership  with        1865. 
others,  creditors  of  the  defendant,  on  behalf  of  themselves      ^^^ 
and  all  and  every  other  the  creditors  of  the  defendant^  of  the  v* 

first  part,  and  the  defendant  of  the  second  part,  relating  to 
the  debts  and  liabilities  of  the  defendant  and  his  release 
therefrom  ;  whereby,  after  reciting  that  the  defendant  was 
indebted  to  the  said  several  persons,  parties  thereto  of  the 
first  part,  in  the  several  sums  of  money  set  opposite  to  their 
respective  names  in  the  said  schedule  thereunder  written, 
and  was  also  indebted  to  other  persons  in  divers  sums  of 
money,  and  being  unable  to  discharge  his  said  debts  in  full 
had  agreed  to  pay  a  composition  of  5s.  in  the  pound,  such 
payment  or  composition  to  be  made  and  paid  to  all  and 
every  the  creditors  of  the  defendant  whether  executing  the 
said  deed  or  not,  to  be  paid  and  payable  on  the  22nd  day 
of  September^  18G5,  at  the  office  of,  &c.,  and  to  be  in 
full  discharge  of  all  and  every  the  debts  of  the  defendant  due 
and  owing  at  the  time  of  the  executing  of  the  said  deed ;  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
the  payment  by  the  defendant  to  his  said  several  creditors 
of  such  composition  as  ^aforesaid,  they  the  said  several  per- 
sons, parties  thereto  of  the  first  part,  for  themselves  and 
their  several  and  respective  partners,  did  thereby  accept  the 
said  composition  in  full  satisfaction  and  discharge  of  their 
respective  debts,  and  did  by  the  said  indenture  release 
and  for  ever  quit  claim  unto  the  defendant,  his  heirs, 
executors,  &c.,  all  and  all  manner  of  action  and  actions, 
suit  and  suits,  debts  and  sums  of  money,  accounts,  costSj 
reckonings,  agreements,  judgments,  extents,  executions, 
claims  and  demands  whatsoever,  which  they  the  said 
several  persons,  parties  thereto  of  the  first  part,  and  their 
several  and  respective  partners,  then  had  or  at  any  time 
theretofore  had  against  the  defendant :  and  it  was  thereby 
lastly  agreed  and  declared  that   the  said  indenture  was 


696  RXCHBQTTEB  REPORTS. 

1865.  intended  to  operate,  and  should  (so  far  as  lawfully  might 
be)  operate  as  a  deed  of  composition  within  the  provisions 
of  the  Bankruptcy  Act,  1861,  and  that  so  soon  as  a  majo- 
rity in  number  representing  three-fourths  in  value  of  the 
creditors,  of  the  defendant  should  have  executed  or  in 
writing  assented  to  the  said  indenture,  it  was  intended  that 
the  same  should  be  registered  in  the  Court  of  Bankruptcy 
under  the  192nd  section  of  the  said  Act,  in  order  that  the 
defendant  might  obtain  the  protection  of  the  Court  as 
provided  by  the  198th  section.  And  a  majority  in  number 
representing  three-fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  respectively  amounted  to  ten  pounds 
and  upwards  did  in  writing  assent  to  and  approve  of  the 
said  deed  and  execute  the  same,  and  the  execution  of  the 
said  deed  by  the  defendant  was  attested  by  an  attorney,  and 
within  twenty-eight  days  from  the  day  of  the  execution  of 
the  said  deed  by  the  defendant  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the  office  of  the 
Chief  Registrar  of  the  Court  of  Bankruptcy  for  the  pur- 
pose of  being  registered,  and  was  duly  registered  as  afore- 
said ;  and  together  with  such  deed  there  was  delivered  to 
the  said  Chief  Registrar  an  affidavit  by  the  defendant  that 
a  majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  amounted  to 
lOL  and  upwards  had  in  writing  assented  to  and  approved 
of  the  said  deed,  and  also  stating  (as  the  fact  was)  that  no 
property  or  credits  of  the  defendant  were  comprised  in  the 
said  deed ;  and  the  said  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valorem  stamp  duties  as 
were  provided  by  the  Bankruptcy  Act,  1861,  in  that 
behalf,  and  at  the  time  of  the  execution  of  the  said  deed 
the  plaintiff  was  a  creditor  of  the  defendant  in  respect  of 
the  claim  herein  pleaded  to  within  the  meaning  of  the 
Bankruptcy  Act^  1861,  and  had  due  notice  of  the  said 
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deed   and  the    plaintiff   always  could  and    might  have 
executed  the  same  and  have  had  the  benefit  thereof  as  a       ^ 
creditor  of  the  defendant,  and  still  can  and  may  do  so,  and      ^^^^ 
all  conditions  having  been  performed  and  all  things  having 
happened  necessary  in  that  behalf,  the  plaintiff   became 
and  was  and  is  bound  by  the  said  deed  as  if  he  had  been 
a  party  thereto  and  had  duly  executed  the  same. 
Demurrer,  and  joinder  therein* 

Gaugh^  in  support  of  the  demurrer. — The  deed  is  not 
binding  on  non-assenting  creditors.  It  contains  an  abso- 
lute release  of  the  debtor,  but  the  non-assenting  creditors 
have  not  the  same  benefit  under  it  as  the  executing  cre- 
ditors. [Martin,  B. — The  deed  states  that  the  debtor  had 
agreed  to  pay  the  composition  to  all  the  creditors  whether 
executing  the  deed  or  not.]  The  non-assenting  creditors 
have  no  means  of  enforcing  its  payment  BenJiam  v. 
Broadhurst  {a)  is  an  express  authority  that  the  non- 
assenting  creditors  could  not  sue  upon  this  deed.  They 
are  therefore  in  a  different  position  from  the  executing 
creditors.  [Bramwett,  B. — Ex  parte  Cochbum  {b)  is  an 
authority  that  this  deed  is  not  binding  on  non-assenting 
creditors.] 

The  Court  then  called  on 

F.  M  White,  to  support  the  plea. — ^It  is  conceded  that  if 
a  deed  professes  to  be  made  by  A.  with  B.  on  behalf  of  C, 
the  latter  cannot  sue  upon  it  in  his  own  name ;  but  there 
is  nothing  on  the  face  of  this  deed  to  create  an  inequality 
between  the  executing  creditors  and  those  who  are  bound 
by  force  of  the  statute.  It  is  clear  that  a  deed  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict 
c.  134),  may  be  made  with  some  of  the  creditors  on  behalf 
(a)  Ante,  p.  472.  (*)  83  L.  J.  Bank.  17. 
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1865.  of  all.  By  this  deed  the  composition  is  to  be  paid  on  a 
r^^^  certain  day  to  all  the  creditors  whether  they  execute  the 
^  ^'  deed  or  not,  and  if  it  is  not  paid  they  are  remitted  to  their 

KOPKRA.  ...  .  .  . 

original  rights.  The  release  is  only  conditional  on  payment 
of  the  composition.  In  Ex  parte  Cockbum  (a)  there  was 
.an  express  covenant  by  the  debtor  with  the  executing 
creditors  to  pay  them  the  composition,  and  therefore  the 
non-assenting  creditors  had  not  equal  benefit  with  them 
under  the  deed.  In  Clapham  v.  Atkinson  (J)  the  deed 
was  between  the  debtor  of  the  one  part,  and  the  under- 
signed creditors  of  the  other  part ;  and  it  was  held  valid, 
inasmuch  as  all  the  creditors  had  the  option  of  coming  in 
and  signing.  {Martin^  B. — I  agree  with  my  brother 
Willes  in  thinking  that  the  deed  in  that  case  was  illusory.] 
Again,  in  Garrod  v.  Simpson  (c),  the  deed  was  between 
the  debtor  of  the  one  part  and  his  creditors  of  the  other 
part*  In  this  case  the  composition  is  to  be  paid  to  all  the 
creditors,  whether  executing  the  deed  or  not ;  and  by  force 
of  the  statute  the  release  operates  as  the  release  of  the  non- 
executing  creditors  as  well  as  of  those  who  executed  it : 
Wells  V.  Hacon  (d).  The  only  distinction  between  this 
case  and  Clapham  v.  Atkinson  {b)  is  that  here  there  is  an 
express  release,  whilst  in  Clapham  v.  Atkinson  there  was 
only  an  agreement  to  release.  A  composition  deed  may 
be  pleaded  in  bar  although  it  contains  no  release,  because 
the  agreement  of  the  creditors  to  accept  a  composition  on 
the  debts  is  a  good  consideration  for  the  giving  up,  by 
each,  of  the  residue:  Norman  v.  Thompson  (e),  Good 
V.  Cheesman  {f\  Chitty  on  Contracts,  p.  695,  7ih  eA 
Here,  by  force  of  the  statute,  non-assenting  creditors  are 

(a)  33  L.  J.  Bank.  17.  {d)  5B,k  S.  197. 

(6)  4  B.  &  S.  722 ;    in  error,  (e)  4  Exch.  755. 

Id.  730.  (/;  2  B.  &  Adol.  828. 

(c)  AfUe^  p.  395. 
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in  the  same  position  as  if  they  had  executed  the  deed, 
and  are  therefore  bound  by  the  agreement  to  accept  the 
composition. 

Goughf  in  reply. — The  case  of  Garrod  ▼.  Simpson  (a) 
proceeded  on  the  ground  that  the  composition  money  bad 
been  tendered.  Here,  the  plea  contains  no  averment  of  a 
tender  of  the  composition  money,  nor  is  the  amount  paid 
into  Court  [Bramwelly  B.,  referred  to  Evans  v.  Powis  (J).] 
In  Clapham  v.  Atkinson  (c),  the  release  was  conditional  on 
tender  or  payment  of  the  composition. 

Martin,  B. — I  do  not  see  what  remedy  a  non-assenting 
creditor  has  on  this  deed.  If  he  were  to  sue  upon  it  he 
would  be  met  by  the  rule  of  law  adverted  to  in  the  case  of 
The  Chesterfield  and  Midland  Silkstone  Colliery  Company 
V.  Hawkins  (d).  It  seems  to  me,  upon  the  authority  of  that 
case,  and  also  of  Ex  parte  CoMum,  this  deed  is  bad. 

PiGOTT,  B. — It  is  difficult  to  see  what  rights  non-assent- 
ing  creditors  have  under  this  deed^  or^  if  they  have  any,  how 
they  can  be  enforced.  Unless  the  debtor  volunteered  to  pay 
them  5s.  in  the  pound  they  would  get  nothing. 

Pollock,  C.  B.,  and  Bramwell^  B.,  concurred. 

Judgment  for  the  pldntiff. 

(a)  Ante,  p.  395.  Id.  730. 

lb)  1  Exch.  601.  (d)  Ante,  p.  677. 

(c)  4  B.  &  S.  722 ;  in  error, 
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May  10.  BOSTOCK  V.   JaRDINE   AND   ANOTHER. 


D 


The  plaintiflf     X^ECLARATION  for  money  received  bj  the  defendants 

instructed  the     r      *i.  /•  i        i  •     •«• 

defendants,  ^o^  the  use  oi  the  plaintin. 

to  purchase^"'       ^'®*  (inter  alia). — Never  indebted. 

Me^^of  oDtton        ^^  ^^  ^^^  before  Mellor^  J.,  at  the  last  Liverpool  Assizes, 

^tif^b*^"  ^^  following  facts  appeared  :— In  July,  1864,  the  plaintiff, 

also  employed  who  bought  cotton  on  Speculation,  instructed  the  defendants, 

D^  Other  prin-  . 

cipals,  made  a    who  were  cotton  brokers  at  Liveq)ool,  to  purchase  for  him 

contract  in 

their  own         60  bales  of  Surat  cotton.     The  defendants,  having  also  re- 
names for  the         .      «  •  •         /*  1  •  1  ,       p 
purchase  of      ceiveu  instructions  from  other  parties  to  purchase  cotton  tor 

having  in-  them,  on  the  9th  of  July  bought  in  their  own  names,  from 

p°!Ii^^^that  Messrs.  Hankey  &  Co.,  through  Messrs.  Marriott  &  Co., 

^®y^a^P^-  300  bales  of  Surat  cotton  (including  the  50  for  the  plain- 

for  him  he  tiff),  and  received  from  Messrs.  Marriott  &  Co.  the  foUow- 

paid  them  part 

of  the  pur-       ing  contract  note : — 

chase  money. 

—Held,  that  "  Messrs.  Jardine  &  Co.       *'  Liverpool,  9th  July,  1864. 

the  plaintiff  ^        , 

was  entitled  to  (jcntlemen, 

the'money,  "  ^^  ^*^®  ^^*S  ^^7  ^^'^   ^^  J^"   ^^  acCOUnt   of 

foilure°of         Messrs.  Ilankey,  Bros.  &  Co.,  to  arrive  ex  *  Duncairn*  from 
consideration,    Bombay,  16th  &  17th  May,  300  bales  Surat  cotton  at  23| 

Bmce  vne  cie— 

fendantshad     per  lb.,   guaranteed   fair   new   Oomrawuttee,   merchants' 

never  made  the        , 

contract  which  shipment.     In   case   of  dispute   arising  out  of  this  con- 
rized  them  to     tract  the  matter  to  be  referred  to  two  respectable  brokers 

for  settlement,  who  shall  decide  as  to  quality,  and  the 
allowance,  if  any,  to  be  made.  The  cotton  to  be  taken 
from  the  warehouse  with  customary  allowances  of  tare  and 
draft,  and  the  invoice  to  be  dated  from  the  date  of  delivery 
of  the  last  bale  into  the  warehouse.  To  be  delivered  in 
merchantable  condition  to  the  buyer,  the  damaged,  if  any, 
to  be  rejected,  provided  it  cannot  be  made  merchantable. 
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Should,  however^  the  vessel  or  vessels  be  lost,  the  contract 

to  be  void ;  but  should  the  cotton  be  transhipped  to  other 

vessels  arriving  at  this  port,  this  contract  for  such  portion  »• 

to  hold  good ;  payment  within  ten  days  from  date  of  invoice, 

or  before  delivery  if  required,  equal  to  cash  in  ten  days 

and  three  months. 

"  We  remain, 

'*  Your  obedient  Servants, 

"  Marriott  &  Co." 

On  the  same  day  the  defendants  sent  to  the  plaintiff  the 
following  contract  note : — 

«  Mr.  W.  Bostock, 
**  Sir, 

"  We  have  this  day  bought  for  you  from  Messrs. 
Hankey  Brothers  &  Co.,  per  Marriott  &  Co.,  to  arrive,  ex 
^  Duncairn'  from  Bombay,  fifty  bales  Surat  cotton  at  23| 
per  lb.,  guaranteed  fair  new  Oomrawuttee,  merchants'  ship- 
ment. In  case  of  dispute  arising  out  of  this  contract  the 
matter  to  be  referred  to  two  respectable  brokers  for  settle- 
ment, &C."  (repeating  the  terms  of  the  contract  note  of 

Marriott  &  Co.) 

"  We  remain.  Sir, 

'*  Your  obedient  Servants, 

«  E.  Jardine  &  Co." 

There  was  evidence  that  it  was  the  custom  of  cotton 
brokers  in  Liverpool,  when  instructed  by  several  principals 
to  purchase  cotton,  to  make  one  contract  in  their  own 
names.  The  vessel  **  Duncaim'^  arrived  at  Liverpool,  on 
the  7th  of  September,  1864,  with  a  cargo  of  300  bales  of 
Surat  cotton.  Her  arrival  was  duly  notified  to  the  plain- 
titr^  and  on  the  16lh  of  September  he  paid  the  defendants 
800Z.and  accepted  an  undated  bill  drawn  by  them  for  1000/. 
Afterwards,  the  defendants  informed  the  plaintiff  that  some 
of  the  cotton  was  of  inferior  quality,  and  on  the  27th  of 
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1865.  September  he  wrote  to  them  requesting  them  to  reject  it. 
On  the  following  day  the  defendants  wrote  in  rep]j»  that 
thej  did  not  inform  him  that  the  fifty  Snrats  were  bad,  and 
that  when  the  cotton  was  arbitrated  upon  they  would 
inform  him  of  the  result.  Messrs.  Marriott  and  the  de- 
fendants respectively  appointed  arbitrators,  who  awarded 
that  all  the  mixed  bales  in  the  cargo  of  the  **  Duncairn** 
should  be  rejected,  and  an  allowance  of  ^d.  per  lb.  on  the 
contract  price  should  be  made  on  the  remainder.  The 
defendants  informed  the  plaintiff  of  this  award.  Out  of 
the  500  bales  142  were  rejected,  and  of  the  remainder  the 
proportionate  part  for  the  plaintiff  was  35.  After  the 
award,  the  defendants,  under  threat  of  legal  proceedings, 
paid  over  the  800i.  to  Messrs.  Marriott.  The  plaintiff 
refused  to  accept  the  35  bales,  and  brought  this  action  to 
recover  back  the  8002.  It  was  proved  that  the  defendants 
could  have  purchased  15  other  bales,  so  as  to  deliver  50 
to  the  plaintiff. 

It  was  submitted  on  behalf  of  the  defendants,  that  the 
plaintiff  was  not  entitled  to  recover,  inasmuch  as  he  had 
instructed  the  defendants  to  make  a  contract  which  they 
had  made,  and  had  paid  over  the  purchase  money  to  the 
vendors. 

The  learned  Judge  left  it  to  the  jury  to  say  whether, 
according  to  the  usual  custom,  a  broker  employed  by 
several  principals  to  purchase  cotton  for  them,  could  make 
one  contract  The  jury  found  in  the  affirmative.  His 
lordship  then  directed  a  verdict  for  the  plaintiff  for  792^, 
being  the  8007.  claimed  less  the  brokerage ;  reserving  leave 
to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict 
for  them  ;  the  Court  to  have  power  to  draw  any  inferences 
of  fact  which  a  jury  might  have  found  if  the  questions  had 
been  left  to  them. 


EASTEU  TEKSl,    28    VICT.  703 

Edward  James^  in  the  present  Term,  obtained  a  rule  nisi         1865. 
accordiugljy  on  the  ground  that  on  the  facts  proved  the       ^^^^^^^ 
plaintiff  was  not  entitled  to  a  verdict;  against  which  ^** 

Brett  (Herschel  with  him)  shewed  cause. — The  plaintiff 
is  entitled  to  recover  back  the  money  paid  by  him  to  the 
defendants,  his  brokers,  to  enable  them  to  complete  a  con- 
tract which  at  the  time  of  the  payment  he  believed  they 
had  made  on  his  behalf,  but  which  was  either  never 
effected  or  wholly  failed.  The  contract  which  the  plaintiff 
instructed  the  defendants  to  make,  and  upon  the  faith  of 
which  he  paid  them  the  800/.,  was  a  contract  upon  which 
be  could  sue  as  principaL  But  the  defendants  never  made 
such  a  contract,  so  that  the  consideration  for  the  payment 
of  the  800/.  has  wholly  failed. 

The  Court  then  called  on 

Edward  James  and  Baylis,  to  support  the  rule. — The 
defendants  have  complied  with  the  instructions  given  them 
by  the  plaintiff.  They  were  authorized  to  purchase  50 
bales  of  cotton,  and  they  purchased  them  and  were  ready 
to  deliver  them.  It  makes  no  difference  that  the  defend- 
ants, at  the  same  time,  purchased  cotton  for  other  persons ; 
as  regards  the  plaintiff  they  have  done  all  that  they  were 
bound  to  do.  In  the  case  of  a  sale  by  auction  of  bonded 
goods,  a  broker  may  be  instructed  by  a  number  of  principals 
to  buy  for  them,  and  having  bought  the  requisite  quantity 
of  goods  he  would  appropriate  to  each  what  he  was  in- 
structed to  buy  for  him.  If  the  goods  were  not  paid  for,  the 
auctioneer  would  have  a  right  to  sue  either  the  broker  for  the 
entire  price,  or  each  principal  for  the  price  of  that  portion 
appropriated  to  him.  The  plaintiff  did  not  direct  the 
defendants  to  make  a  contract  upon  which  he  could  sue. 
This  being  an  action  for  money  had  and  received  to  the 
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1865.        plalntiflP's  use,  he  cannot  recover  unless  there  has  been  a 

i:^*^^"**^      complete  failure  of  consideration.     The  defendants  having 
B08T00K  ^ 

V.  acted  upon  the  authority  given  to  them  by  the  plaintiff,  and 

incurred  a  responsibility,  the  plaintiff  had  no  power  to 
revoke  the  authority.  [Pollock^  C.  B. — The  question  is 
whether  there  was  any  contract.  How  could  the  plaintiff 
sue  the  vendors ;  and  if  not,  how  can  it  be  said  that  there 
was  a  contract  according  to  the  plaintiff's  instructions?  If 
a  person,  of  whom  a  broker  purchases  goods  in  his  own 
name  for  several  principals,  could  be  sued  by  each,  he 
would  be  liable  to  several  actions  instead  of  one.  It  is 
different  where  a  person  knows  that  he  is  contracting 
with  an  agent  acting  on  behalf  of  several  principals,  and 
consequently  is  aware  of  his  liability  to  be  sued  by  more 
persons  than  one.]  There  was  evidence  that  the  defen- 
dants acted  according  to  the  usual  custom  of  cotton 
brokers  in  Liverpool.  [Pollock,  C.  B. — It  was  not  left  to 
the  jury  to  say  whether  there  was  a  custom  that  a  person 
who  sold  500  articles  to  a  broker,  buying  in  his  own  name 
for  a  number  of  principals,  was  liable  to  be  sued  by  each 
of  the  principals  in  respect  of  the  articles  bought  for  them. 
If  the  jury  had  found  such  a  custom,  I  should  have 
thought  it  bad  in  law.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  was 
no  contract,  and  therefore  the  rule  must  be  discharged.  To 
me  the  point  is  new  ;  but  my  brother  Martin  remembers  a 
case  before  Patieson,  J.,  where  the  same  point  arose,  and 
that  learned  Judge  ruled  that  the  plaintiff  was  entitled  to 
recover.  I  own  I  should  not  have  expected  any  other 
decision.  The  plaintiff  authorized  the  defendants  to  pur- 
chase for  him  fifty  bales  of  cotton.  The  defendants  made 
a  purchase  which  they  were  not  authorized  by  the  plaintiff 
to  make,  for  they  bought  a  much  larger  quantity  of  cotton^ 
some  for  the  plaintiff  and  the  rest  for  other  persons ;  and 
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the  plaintiff  was  thereby  prevented  from  coming  forward  as 
a  principal  and  protecting  his  rights.  I  think  that,  though 
a  contract  was  made^  it  was  not  the  contract  which  the 
plaintiff  authorized  the  defendants  to  make ;  and  therefore 
as  the  plaintiff  paid  his  money  on  the  faith  that  a  contract 
had  been  entered  into,  which  turns  out  never  to  have 
existed,  he  b  entitled  to  have  the  money  returned. 

Martin,  B. — I  am  of  the  same  opinion.  This  is  an 
action  to  recover  back  the  sum  of  dOOil ;  and  to  entitle  the 
plaintiff  to  succeed  he  must  establish,  either  that  there  was 
no  consideration  whatever  for  the  payment,  or  that  the 
consideration  has  wholly  failed. 

Now,  the  alleged  consideration  was  a  document  of  the  9th 
of  July,  1864,  which  states  that  the  defendants  on  that  day 
bought  for  the  plaintiff  from  Messrs.  Hankey,  per  Marriott 
&  Co.,  to  arrive,  ex  "  Duncairn'*  from  Bombay,  fifty  bales  of 
Surat  cotton,  at  23|  per  lb.  Whether  or  no  the  clause  in 
the  contract,  that  if  any  dispute  arose  it  should  be  referred 
to  two  brokers  for  settlement,  would  be  binding  on  the 
plaintiff,  I  give  no  opinion.  But  the  consideration  for  the 
payment  of  the  800Z.  was  the  document  to  which  I  have 
referred,  and  if  no  such  contract  ever  existed  as  the  defend- 
ants were  authorized  by  the  plaintiff  to  make,  or  if  it  was 
not  available,  there  has  been  a  total  failure  of  consideration, 
and  the  plaintiff  is  entided  to  recover  back  the  money  he 
has  paid. 

It  is  clear  that  there  was  no  such  contract  as  the  defend- 
ants were  authorized  by  the  plaintiff  to  make,  because 
the  contract  which  they  made  through  Messrs.  Marriott  & 
Co.  was  a  contract  for  the  purchase  of  300  bales  of  Surat 
cotton.  Suppose  the  defendants  had  become  bankrupt, 
and  the  plaintiff  had  attempted  to  enforce  the  contract 
against  Messrs.  Marriott,  I  think  he  would  have  failed  at 
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common  law^  because  there  was  no  contract  for  the  pur- 
chase of  50  bales  of  cotton,  but  a  contract  for  the  pur- 
chase of  300.  But,  even  assuming  that  the  plaintiff  could 
have  sued  upon  the  contract  at  common  law,  it  is  evident 
that,  under  the  17th  section  of  the  Statute  of  Frauds,  he 
must  have  failed.  Therefore  the  defendants  never  gave 
the  plaintiff  any  consideration  whatever  for  the  money, 
because  no  such  contract  was  ever  made  by  the  defendants 
as  the  plaintiff  authorized  them  to  make. 


PiGOTT,  B. — I  am  of  the  same  opinion  and  for  the  same 
reasons. 

Rule  discharged. 


April  26, 


Oaklbt  v.  Mart  Monck. 


i 


Where  a  X  HIS  action  was  brought  by  the  plamtiff  as  adminis- 

lessee,  after  ▼  ^n,  ,  , 

the  expiration    trator  of  the  estate  and  effects  of  Henry  Oakley,  who  died 

of  hie  lease, 

remains  in  intestate. 

possession  and 

pays  rent)  it  is 

a  question  for 

the  jury  upon 

what  terms 

his  tenancy 

continues. 

A  tenant  for 
life  granted  a 
lease  con- 
taining a 
coTenant  that 
he  would,  at 
the  expiration 
of  the  term, 
pay  and  allow 
the  lessee,  a 

nurseiyman,  for  all  fruit  trees  and  shrubs  then  on  the  premises  which  had  been  planted  by 
him.  At  the  expiration  of  the  lease,  the  lessee  continued  in  posse^on  and  paid  rent,  and 
apon  the  death  of  the  tenant  for  life  he  paid  the  same  rent  to  the  remainderman,  who  was  not 
aware  of  the  covenant  in  the  lease. — Held^  no  evidence  for  the  jury  that  the  tenancy 
contmued  upon  the  terms  of  the  lease  so  aa  to  bind  the  remainderman  by  the  covenant. 


The  first  count  of  the  declaration  stated  that  the  defen- 
dant demised  to  the  said  Henry  Oakley  and  the  said 
Henry  Oakley  became  and  was  tenant  to  the  defendant  of  a 
close  of  land  of  the  defendant,  upon  the  terms,  amongst 
others,  that  the  defendant  should,  at  the  determination  of 
the  said  tenancy,  pay  and  allow  the  said  Henry  Oakley, 
his  executors  or  administrators,  for  all  fruit  trees  and  shrubs 
then  growing  and   being  in   or  upon  the  said  demised 
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premises,  which  should  have  been  planted  by  the  said 
Henry  Oakley,  his  executors  or  administrators^  at  a  fair 
valuation  to  be  made  by  two  indifferent  persons,  one  to  be 
chosen  by  each  party,  and  in  case  of  their  disagreement  to 
a  third  person  to  be  chosen  by  them  jointly,  whose  decision 
shall  be  conclusive  and  binding  upon  each  of  the  said  par- 
ties. And  that  the  said  tenancy  was  duly  determined  after 
the  death  of  the  said  Henry  Oakley,  and  at  the  time  of  the 
said  determination  of  the  said  tenancy  there  were  certain 
fruit  trees  and  shrubs  growing  and  being  in  and  upon  the 
said  demised  premises  which  had  been  planted  by  the  said 
Henry  Oakley  in  his  lifetime,  and  by  the  plaintiff  as  admin* 
istrator  as  aforesaid  since  his  death,  and  every  condition  has 
been  performed  and  everything  has  happened  and  occurred 
to  enable  the  plaintiff  to  bring  this  action :  yet  the  defendant 
did  not  pay  and  allow  and  has  not  paid  and  allowed  the 
plaintiff,  as  administrator  as  aforesaid,  for  the  said  fruit  trees 
and  shrubs  at  such  valuation  as  aforesaid,  but  has  wholly 
refused  so  to  do. 

The  second  count  stated  in  similar  terms  the  tenancy,  its 
determination,  and  that  at  that  time  there  were  fruit  trees 
and  shrubs  growing  on  the  demised  premises;  that  the 
plaintiff  had  always  been  ready  and  willing  to  choose  on 
his  part  an  indifferent  person  to  make  a  valuation  of  the 
fruit  trees  and  shrubs,  yet  the  defendant  would  not  appoint 
such  indifferent  person  on  his  part. 

The  defendant  pleaded  that  she  did  not  demise  to  the 
said  Henry  Oakley  the  said  close  upon  the  terms  alleged ; 
upon  which  issue  was  joined. 

The  cause  came  on  for  trial,  before  Cromptan,  J.,  at  the 
Cambridge  Spring  Assizes,  1864,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case : — 

In  the  year  1826,  one  William  Stephens  the  younger 
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was,  under  the  will  of  one  Richard  Stephens,  tenant  for 
life  of  the  locus  in  quo,  with  remainder  to  his  eldest  son 
and  other  issue  in  fee  tail,  and  in  default  of  such  issue,*  to 
the  defendant  for  life,  with  certain  remainders  over.  The 
said  William  Stephens  the  yoiinger  had  a  power  to  lease  the 
locus  in  quo  under  the  following  clause  in  the  said  will: — 

''  I  do  hereby  fur\her  declare  that  it  shall  be  lawful  for 
every  person  who  by  virtue  of  this  my  will  shall  be  tenant  for 
life  in  possession  of  the  hereditaments  and  premises  lastly 
hereinbefore  devised  or  entitled  to  the  rents  and  profits 
thereof,  and  who  shall  have  attained  his  or  her  age  of 
twenty-one  yea)is,  to  demise  or  lease  the  hereditaments  and 
premises  lastly  hereinbefore  devised,  or  any  part  or  parts 
thereof,  to  any  person  or  persons  whomsoever  for  any  term 
of  years  not  exceeding  twenty-one  years,  to  take  effect  in 
possession  and  not  in  reversion,  at  the  best  yearly  rent  that 
can  be  reasonably  had  for  the  same  without  taking  any  fine 
or  foregift  for  the  making  thereof,  and  so  that  there  be 
contained  in  every  such  lease  a  condition  of  re-entry  for 
nonpayment  of  the  rent  thereby  to  be  reserved,  and  so 
that  the  lessee  or  lessees  execute  a  counterpart  thereof,  and 
thereby  covenant  for  the  payment  of  the  rent*'' 

William  Stephens  the  elder  had  no  interest  in  the  locus 
in  quo,  and  died  in  the  year  1829. 

By  an  indenture  of  lease  bearing  date  the  9th  day  of 
December,  1826,  the  said  William  Stephens  the  elder  and 
William  Stephens  the  younger  jointly  demised  unto  the 
said  Henry  Oakley  the  locus  in  quo  for  a  term  of  twenty- 
one  years  at  the  yearly  rent  of  liL  145.  In  this  lease  is 
contained  the  following  clause : — 

''  And  also  that  the  said  lessors,  their  heirs  or  assigns,  or 
their  or  his  incoming  tenant,  shall  and  will,  at  the  expi- 
ration or  other  sooner  determination  of  the  said  term  of 
twenty-one  years,  pay  and  allow  the  said  Henry  Oakley,  his 
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executors  or  administrators,  for  all  fruit  trees  and  shrubs  1865. 
then  growing  and  being  in  and  upon  the  said  demised 
premises  which  shall  have  been  planted  by  the  said  Henry 
Oakley  (a),  his  executors  or  administrators,  at  a  fair 
valuation,  to  be  made  by  two  indifferent  persons,  one  to  be 
chosen  by  each  party,  and  in  case  of  their  disagreement  bj 
a  third  person  to  be  chosen  by  them  jointly,  whose  decision 
shall  be  conclusive  and  binding  upon  each  of  the  sdd  parties. 

During  the  continuance  of  the  lease  the  lessors  abated 
the  rent  reserved  from  14L  I4s,  to  l\L 

The  said  lease  expired  at  Michaelmas,  1847.  Upon  the 
expiration  of  the  lease  the  said  Henry  Oakley  applied  to  the 
said  William  Stephens  the  younger  for  a  fresh  lease  of  the 
locus  in  quo  on  the  same  terms  as  before.  The  said  William 
Stephens  the  younger  said^  ^  There  is  no  occasion  for  another 
lease,  you  can  go  on  from  year  to  year."  Nothing  further 
was  said  about  terms.  A  piece  of  land  was  at  that  time 
added,  and  the  rent  altered  from  11/.  to  13/.,  which  last  sum 
continued  to  be  paid  yearly  until  Michaelmas,  1850,  when 
the  piece  of  land  which  had  been  added  was  taken  from 
the  holding  and  sold  by  the  said  William  Stephens  the 
younger  to  a  waterworks  Company.  The  subsequent  pay- 
ments of  rent  were  at  the  rate  of  11/.  a  year. 

The  said  William  Stephens  the  younger  died  in  the 
month  of  April,  1856,  without  issue,  when  the  limitation  to 
the  defendant  Mrs.  Monck  for  life  enured. 

Nothing  passed  between  the  said  Henry  Oakley  and  the 
defendant  as  to  the  terms  on  which  the  occupation  was  to 
continue,  but  he  paid  rent  to  the  defendant  at  the  rate  of 
11/.  a  year  ending  each  Michaelmas. 

The  said  Henry  Oakley  died  intestate  in  the  year  1859, 

(a)  During  the    argument  it  man,  and  that  the  fruit  trees  and 

was  agreed  that  the  case  should  shrubs  were  planted  by  him  in 

be    amended,    by     stating    that  the  way  of  his    business  as  a 

Henry  Oakley  was  a  nursery,  nurseryman. 
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when  the  plaintiff  took  out  letters  of  administration  to  his 
estate  and  effects. 

Nothing  passed  between  the  plaintiff  and  the  defendant 
as  to  the  terms  of  occupation,  but  the  plaintiff  likewise 
paid  rent  to  the  defendant  at  the  rate  of  llLa  year  ending 
each  Michaelmas. 

In  the  month  of  March,  1862,  the  defendant  gave  to 
the  plaintiff  a  notice  to  quit  at  the  ensuing  Michaelmas. 
As  the  defendant  did  not  require  the  locus  in  quo  till  the 
Spring  of  1863,  the  plaintiff  was  allowed  to  continue  in 
possession  after  Michaelmas,  1862,  and  during  the  ensuing 
Winter. 

In  the  month  of  February,  1863,  the  plaintiff  called  the 
attention  of  J.  B.  Monck,  the  son  of  the  defendant,  to  the 
clause  before  set  out  in  the  lease  of    1826.     Until  then 
neither  the  defendant  nor  her  son  were  aware  of  the  exist- 
ence of  such  clause. 

(The  case  then  set  out  a  notice  given  by  the  plaintiff  e^ 
the  defendant,  by  which,  after  reciting  the  lease  and  tls*^ 
covenant  by  the  lessor  to  pay  for  the  fruit  trees  and  shrul^^» 
the  plaintiff  claimed  compensation  for  them,  and  notiBed  th^^t 
be  had  appointed  a  valuer  on  his  part  and  required  ttm€ 
defendant  to  appoint  a  valuer  on  her  behalf.) 

The  defendant  did  not  appoint  a  valuer,  and  the  plaintitf 
in  the  month  of  March,  1863,  appointed  two  persons  to  tbe 
office,  who  valued  the  stock  submitted  to  valuation  at  < 
particular  sum.  The  whole  of  the  stock  so  submitted  "to 
valuation  had  been  planted  by  the  said  Henry  Oakl^J 
or  by  the  plaintiff  during  their  respective  occupations  9& 
aforesaid  (a). 

In  the  month  of  August,  1863,  the  plaintiff  was  ejec^=l^ 
by  County  Court  process  from  the  locus  in  quo. 

In  the  month  of  October,  1863,  the  stock  on  the  locii  ^   i'^^^ 

(a)  See  ante^  p.  709,  note. 
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quo  was  sold  by  auction  by  the  direction  of  the  defendant, 
and  realized  at  the  sale  175/.  I5s.  less  22L  9s.  for  auction- 
eers* expenses.  The  balance  still  remains  in  the  hands  of 
the  auctioneers. 

It  is  agreed  between  the  parties  that  a  copy  of  the  lease 
of  1826  shall  form  part  of  this  special  case.  Also  that  the 
Court  shall  be  at  liberty  to  draw  any  inferences  of  fact  or 
find  any  facts  which,  in  the  opinion  of  the  Court,  a  jury 
ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  Court  is^  whether, 
amongst  the  terms  of  the  tenancy  determined  by  the  said 
notice  to  quit,  was  engrafted  the  covenant  in  the  lease  of 
1826,  or  a  term  to  the  same  effect,  obliging  the  defendant 
to  take  the  stock  on  the  locus  in  quo  at  a  valuation. 

If  the  Court  shall  be  of  opinion  that  such  a  term  did 
attach  to  the  tenancy  between  the  plaintiff  and  the  defend- 
ant, then  the  said  verdict  shall  be  affirmed,  and  the  Court 
shall  say  on  what  principle  the  damages  shall  be  assessed; 
the  amount  of  damages  to  be  settled  out  of  Court.  But 
if  the  Court  shall  be  of  opinion  that  no  such  term  did 
attach  to  the  tenancy  between  the  plaintiff  and  the 
defendant,  then  the  verdict  shall  be  entered  for  the 
defendant. 

O'Malley  {Marhby  with  him)^  for  the  plaintiff.— The 
lessee,  having  continued  in  possession  and  paid  rent  after 
the  determination  of  the  lease  of  the  9th  of  December, 
1826,  became  tenant  from  year  to  year  upon  the  terms  of 
that  lease  so  far  as  they  are  applicable  to  a  yearly  tenancy ; 
and  that  tenancy  continued  until  it  was  determined  by  the 
notice  to  quit  at  Michaelmas,  1862.  At  one  time  it  was 
considered  that  the  acceptance  of  rent  by  a  remainderman 
operated  as  a  confirmation  of  a  lease  granted  by  the  tenant 
^or  life;  but  it  is  now  settled  that  a  new  tenancy  is  created 
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1865.  subject  to  the  terms  of  the  lease :  Roe  v.  fFard  (a).  Here 
it  is  found  as  a  fact  that  neither  the  defendant  nor  her  son 
were  aware  of  the  clause  set  out  in  the  lease.  That,  how- 
ever^ makes  no  difference.  If  the  plaintiff 's  testator  was 
not  a  tenant  he  must  have  been  a  trespasser;  but  the 
defendant,  by  the  receipt  of  rent,  admits  him  to  be  her 
tenant,  and  cannot  now  avail  herself  to  his  prejudice  of 
her  ignorance  of  the  terms  of  the  lease :  Doe  d.  Martin 
V.  Watts  (i).  [Piffott,  B.—ln  WoodfalPs  Landlord  and 
Tenant,  p.  169,  8th  ed.,  it  is  said  that  a  remainderman, 
by  accepting  the  rent  reserved  in  a  lease  granted  by  a 
tenant  for  life,  does  not  thereby  confirm  the  lease  for  the 
residue  of  the  term,  '*  but  he  creates  a  new  implied  tenancy 
from  year  to  year  as  between  him  and  the  tenant  on  the 
old  terms,  and  the  tenant  is  entitled  to  the  usual  notice 
to  quit;  unless,  indeed^  the  rent  reserved  be  so  grossly 
inadequate,  with  reference  to  the  annual  value  of  the  pro- 
perty, that  the  jury  ought  to  presume  and  find  that  no  such 
new  tenancy  was  intended  to  be  created.*^  If  the  lease 
had  contained  no  stipulations  for  payment  by  the  lessor  for 
the  fruit  trees  and  shrubs,  the  lessee,  being  a  nurseryman, 
would  have  been  entitled  at  the  expiration  of  the  lease  to 
remove  them :  Wardell  v.  Usher  (c).  The  same  right  of 
removal  continued  when  the  remainderman  created  a  new 
tenancy  by  the  acceptance  of  rent.  The  stipulation  for 
payment  for  the  fruit  trees  and  shrubs  is  more  for  the 
benefit  of  the  remainderman  than  the  tenant,  for,  instead 
of  the  nursery-ground  being  dismantled,  the  remainder- 
man would  obtain  the  stock  at  a  fair  valuation.  On  the 
death  of  the  tenant  for  life  the  remainderman  was  at 
liberty  to  take  either  of  these  three  courses, — to  eject  the 
lessee,  or  to  grant  him  a  new  lease,  or  to  permit  him  to 

(a)  1  H.  Black.  97.  (h)  7  T.  R.  83. 

(c)  8  Scott  N.  R.  60S. 


KA3TEB  TEKM,    28   TICT.  713 

continue  tenant  upon  the  terms  of  the  original  lease.     The       1865. 

conclusion  to  be  drawn  from  the  facts  is  that  the  parties      ^T""*^*^ 

^  Oakley 

agreed  to  the  latter  course.  «• 

Hoxcx* 

Keane  {Douglas  Broum  with  him). —  In  Hyatt  v.  Grif" 
JUAs  (a)  it  was  laid  down  that  a  tenant  holding  over  after 
the  expiration  of  a  lease  for  years  may  be  taken  to  hold 
upon  any  of  the  terms  of  such  former  lease  which  are  con- 
sistent with  the  yearly  tenancy  ;  and  that  whether  he  does 
hold  on  any  of  such  terms  or  not  is  a  question  for  the  jury 
on  the  facts  proved.  Lord  Campbell,  C.  J.^  there  said: 
**  If  such  a  term  is  not  inconsistent  with  a  tenancy  from  year 
to  year,  it  may  be  shewn  by  evidence  to  have  been  annexed 
to  such  a  tenancy."  Roe  d.  Brune  v.  Prideaux  {h)  is  also 
an  authority  that  the  receipt  of  rent  by  the  remainderman 
is  only  evidence  of  a  tenancy  the  particular  description  of 
which  the  jury  must  decide.  Here  the  Court  is  in  the 
position  of  a  jury,  but  there  is  no  evidence  from  which  they 
can  come  to  the  conclusion  that  a  new  tenancy  was  created 
subject  to  all  the  terms  of  the  original  lease.  It  is  absurd 
to  suppose  that  the  defendant,  who  is  only  tenant  for  life, 
by  the  mere  acceptance  of  rent  from  the  lessee,  without 
any  knowledge  of  the  terms  of  the  lease,  meant  to  subject 
herself  to  a  stipulation  by  which  she  would  be  bound  to 
pay  175/.  for  these  trees  and  shrubs. — He  was  then  stopped 
by  the  Court. 

O^Malley,  in  reply,  referred  to  the  judgment  oi Martin,  B,, 
in  Walker  v.  Gode  (c). 

Pollock,  C.  B. — We  are  all  of  opinion  that  our  judg- 
ment ought  to  be  for  the  defendant. 

(a)  17  Q.  B.  505.  (ft)  10  East,  158. 

(c)  6  H.  &  N.  594,  603. 
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1305.  '^  Walker  y.   Gode  the  majority  of  the  Court  were  of 

opinion  that  a  question  of  this  kind  is  one  of  fact  for  the  jury 
to  determine  upon  what  terms  the  new  tenancy  is  created. 
In  that  case  my  brother  Martin  differed  from  my  brother 
Bramufett  and  Sir  James  Wilde,  who  was  then  a  member 
of  this  Court.  That  difference  of  opinion  arose  upon  the 
very  question  now  before  the  Court.  My  brother  Mar^ 
tin  said : — '*  I  regret  the  difference  of  opinion  which 
exists  in  this  case,  because  I  fear  the  judgment 
of  the  majority  of  the  Court  will  create  a  new  source 
of  litigation  in  very  many  cases,  and  a  question  for 
a  jury  which  would  frequently  be  a  temptation  rather 
to  decide  upon  feeling  and  prejudice  than  on  reason  and 
truth,  a  matter  always  to  be  regretted,  and  if  possible 
avoided.^'  I  agree  with  my  brother  Martin,  that  we  ought, 
as  much  as  possible,  to  keep  certain  questions  within  the 
province  of  the  Court  and  not  leave  them  to  the  decision 
of  a  jury.  For  instance,  in  an  action  for  a  malicious 
prosecution  I  think  that  the  question  of  reasonable  and 
probable  cause  is  safer  in  the  hands  of  the  Court,  though 
I  know  that  the  late  Lord  Denman  entertained  a  different 
view  on  that  point.  If  that  question  remained  with  the 
jury,  it  would  in  many  cases  be  decided  by  feeling  or  pre* 
judice.  At  the  same  time,  it  must  be  admitted  that  a  jury 
frequently  decide  matters  which  the  Court  could  not  so 
well  decide,  and  that  their  findings  are  highly  beneficial. 

Upon  the  present  occasion  what  we  have  to  decide  b  a 
question  of  fact,  and  I  think  we  ought  not  to  find  that  a 
remainderman  coming  into  possession  as  tenant  for  life  is 
bound  by  all  the  covenants  in  a  lease  granted  by  his 
predecessor  merely  because  he  has  received  rent  There 
ought  to  be  some  evidence  that  the  remainderman  had 
knowledge  of  the  covenants  by  which  it  is  sought  to  bind 

(a)  6  H.  &  N.  594. 
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him.  Great  hardship  would  arise  if  we  held  that  a  re-  1865. 
maiDdermaiiy  who  is  merely  tenant  for  life,  by  receiving 
rent,  perhaps  not  more  than  208.,  becomes  liable  to  pay 
100/.  for  that  which  may  be  of  no  benefit  whatever  to  him. 
Viewing  this  as  a  question  of  fact,  I  think  we  ought  to  find 
that  the  defendant  is  not  bound  by  the  covenant  of  her 
predecessor,  and  therefore  the  plaintiff,  who  sues  upon  it, 
is  not  entitled  to  recover. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  intestate,  being  a  nurseryman,  or  the  plaintiff, 
his  administrator,  might  have  removed  these  trees.  They 
were  trade  fixtures,  and  as  such  were  removeable  by  the 
tenant,  even  if  the  lease  had  not  contained  the  clause  in 
question.  It  may  be,  that  as  the  lessor  thought  fit  to  enter 
into  that  agreement,  upon  the  determination  of  the  lease 
the  lessee  became  tenant  from  year  to  year  upon  those 
terms.  We  need  not,  however,  consider  whether  after  the 
tenancy  from  year  to  year  commenced  the  lessor  would 
have  been  liable  under  this  covenant  to  pay  for  the  trees. 
It  may  be  assumed  that  he  would ;  but  then  arises  the 
question  whether  the  defendant  is  now  liable.  She  does 
not  claim  under  the  lessor ;  she  is  tenant  for  life,  in  re- 
mainder, under  the  will  of  the  testator,  and  therefore  not 
bound  by  any  agreement  of  the  lessor  not  made  in  pur* 
suance  of  the  power.  The  occupation  continued  and  rent 
was  paid  after  the  determination  of  the  lease ;  but  there  is 
no  evidence  that  the  defendant  had  any  knowledge  what- 
ever of  the  agreement  by  the  lessor  to  pay  for  the  trees, 
and  therefore  could  never  have  intended  to  be  bound 
by  it. 

It  is  said  that  because  the  defendant  allowed  the  plaintiff 
to  continue  in  possession  and  received  the  rent  after  the 
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determination  of  the  lease,  she,  by  implication,  undertook  to 
pay  for  these  trees.     To  my  mind,  nothing  could  be  more 
unjust.     The  tenant  had  a  right  to  remove  the  trees  so 
long  as  he  continued  the  business  of  a  nurseryman ;  but  if 
he  had  turned  the  place  into  a  private  garden  he  would 
have  had  no  such  right ;  and  yet  in  that  case,  if  the  defendant 
was  bound  by  the  covenant  of  her  predecessor,  she  would 
be  bound  to  pay  for  the  trees,  and  then  upon  her  death  the 
person  in  remainder  might  say  to  her  representative : — "It 
is  true  that  you  have  paid  for  the  trees,  but  I  shall  not  pay 
you  for  them  :  you  must  leave  them  in  the  garden  for  they 
are  no  longer  trade  fixtures."     So  the  defendant  would 
have  to  pay  nearly  sixteen  times  the  annual  rent  of  the 
premises,  and  at  her  death  her  representative  would  not 
be  reimbursed  one  penny.     It  seems  to  me  that  this  is  not 
a  matter  of  law  but  of  fact,  and  in  the  first  place  I  think 
there  is  no  evidence   that   the  defendant  agreed  to  the 
tenancy  continuing  upon  the  terms  of  the  original  lease. 
Bat  even  supposing  there  was  some  evidence,  I  am  inclined 
to  think  that  in  point  of  law  the  defendant  would  not  be 
liable,  for  it  should  be  borne  in  mind  that  this  is  not  an 
ordinary  covenant  in  a  lease.     Therefore,  whether  this  be 
treated  as  a  matter  of  fact  or  law,  I  think  that  the  defendant 
is  entitled  to  judgment. 


PiGOTT,  6. — I  am  of  the  same  opinion.  There  is  no 
doubt  that  a  tenancy  from  year  to  year  was  created  by  the 
receipt  of  rent.  Then  the  question  is,  whether  the  clause 
in  the  lease  as  to  paying  for  the  trees  at  the  end  of  the 
term  is  annexed  by  implication  to  that  tenancy.  If  so,  it 
is  because  there  was  an  implied  agreement  on  the  part  of 
the  defendant  to  be  bound  by  it.  But  an  agreement  can 
otily  be  implied  from  an  assent  Then  is  there  any  evidence 
of  an  assent  ?    The  defendant  had  no  knowledge  whatever 
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of  the  clause,  nor  any  means  of  finding  it  out:  She  was  not 
in  possession  of  the  expired  lease,  and  was  not  informed  of 
it  It  might  as  well  be  said  that  if  the  deceased  tenant  for 
life  had  agreed  to  pay  a  guinea  a  piece  for  these  trees  the 
defendant  would  be  bound  by  the  agreement. 

Judgment  for  the  defendant. 


Kershaw  v.  Ooden  and  Others.  A/ay  8. 

X  HE  declaration  contained  a  special  count  for  not  accept-  The  defend- 
ants verbally 
mg  certain  goods,  to  wit,  cotton  waste.     Also  counts  for  a^eed  to  pur- 
goods  bargained  and  sold,  and  goods  sold  and  delivered.        plaintiff  four 

Pleas  (inter  alia). — To  the  first  count,  that  the  defendants  ^^j^  ^aste.then 
did  not  buy  the  goods. — To  the  indebitatus  counts :  Never  ^J^^  ^^^ 
indebted. — Issues  thereon.  ^*-  ^i'  ^L 

Sound.    Tne 
*.•   — w  w.«.,  ^^.^.^  ^r^ ,y  w.,  -•  •-^ .•  --^w^ -*w      efendants 

sent  their 

the  following   facts  appeared: — In   December,    1863,  the  packer  and 

sacks,  and 

plaintifi*,  a  cotton  spinner,  having  some  cotton  waste  for  their  cart  to 
sale,  one  Greenhaigh,  an  agent  of  the   defendants,  who  The  packer 
were  also  cotton  spinners,  went  to  the  plaintifi*'s  warehouse,  ^^^  ^j^^ 
when  he  was  shewn  by  the  warehouseman  five  stacks  of  g^^s^^enty- 
cotton  waste.     He  asked  for   a  sample,  and  was  told   it  one  of  which 

*^  were  weighed 

was  not  the  plain  tifiT's  course  of  business  to  sell  by  sample,  and  taken  in 

,  ,  ./  IT         the  defendant  8 

but  that  he  might  examine  the  stacks  and  take  a  sample  cart  to  their 

himself,  which  he  did.     After  some  negociation   Green-  adeliTery 

halgh  agreed  to  purchase  four  of  the  sacks  at  Is.  9d.  a  ^e^eight. 

pound,  the    defendants  to  send  their  packer  and  sacks,  Je/J,^^^ 

and  their  cart  to  remove  it    On  the  3rd  of  January  follow-  weighed.  On 

"^  the  same  day 

the  defendants 
returned  the  twenty-one  sacks  to  the  plaintiff,  alleging  that  the  waste  was  o^  inferior  quality, 
and  the  plaintiff  replaced  them  in  his  warehouse. — Ifeidt  that  there  was  evidence  for  the 
jury  of  an  acceptance  and  actual  receipt  of  part  of  the  goods  within  the  17th  section  of  the 
Statute  of  Frauds. 

A   A   A  2 
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1866.  i^  ^c  defendants  sent  their  packer  with  eighty-one  sacks 
to  pack  the  waste,  and  he,  with  the  assistance  of  the  plain- 
tiff's men,  packed  the  four  stacks  into  those  sacks.  On  the 
6th  of  January,  twenty-one  sacks  were  weighed,  put  into 
the  defendants'  cart  and  taken  to  their  premises,  together 
with  a  delivery  order  stating  the  weight  The  remainder 
of  the  sacks  were  not  weighed.  On  the  same  day  the 
twenty-one  sacks  of  cotton  waste  were  returned  to  the 
plaintiff  by  the  defendants  with  a  note,  stating  that  the 
waste  was  of  an  inferior  description  to  that  purchased  by 
them.  The  defendants'  carter  took  the  horse  out  of  the 
cart  and  left  it  loaded  with  the  waste  outside  the  warehouse 
of  the  plaintiff,  who,  to  prevent  it  from  spoiling,  ordered  it 
to  be  placed  under  shelter,  and  the  next  day  removed  it 
from  the  cart  into  his  warehouse. 

The  learned  Judge  left  it  to  the  jury  to  say  whether, 
under  all  the  circumstances,  the  defendants  did  accept  and 
actually  receive  part  of  the  cotton  waste ;  if  so,  the  plaintiff 
was  entitled  to  their  verdict.  The  jury  found  in  the  affirm- 
ative, and  a  verdict  was  entered  for  the  plaintiff  for  784L, 
on  the  count  for  goods  bargained  and  sold,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

Brett,  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly»  on  the  grounds,  first,  that  there  was  no  evidence  of 
an  acceptance  and  actual  receipt  of  the  goods,  so  as  to  con- 
stitute a  binding  contract  within  the  17th  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3);  secondly,  that  the 
property  in  the  goods  did  not  pass  to  the  defendants ; 
against  which 

Edward  James  and  Holkar  now  shewed  cause. — First, 
there  was  a  sufficient  acceptance  and  actual  receipt  of  part 
of  the  goods  to  satisfy  the  17th  section  of  the  Statute  of 
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Frauds.  The  defendants  purchased  certain  ascertained 
goods^  \\z,,  four  specific  stacks  of  cotton  waste ;  and  when 
the  defendants'  packer  put  it  into  their  sacks  there  was  an 
acceptance  of  it  by  them.  There  was  also  an  actual  receipt 
of  the  cotton  waste  by  the  defendants,  for  their  servants 
put  it  into  their  cart  and  took  it  to  their  premises.  It  is 
not  necessary  that  the  acceptance  of  the  goods  should  follow 
or  be  cotemporaneous  with  the  receipt  of  them :  Cusack  v. 
Robinson  (a).  In  that  case  the  acceptance  was  at  Liver- 
pool and  the  receipt  in  London.  [Pollock,  C.  B. — The 
question  of  acceptance  and  actual  receipt  of  goods  is  one 
for  the  jury,  and  if  they  find  that  the  transaction  amounts 
to  an  acceptance  and  actual  receipt,  the  Court  are  bound 
by  their  finding.] — Secondly,  the  property  in  the  goods 
passed  to  the  defendants.  It  was  formerly  considered  that 
if  anything  remained  to  be  done  to  the  goods  for  the  pur- 
pose of  ascertaining  the  price,  such  as  weighing,  measuring, 
or  testing  the  goods,  until  that  was  done  the  property  did 
not  pass.  That  doctrine  was  adopted  from  the  civil  law, 
by  which  the  property  in  goods  did  not  pass  unless  the  sale 
was  for  an  ascertained  price  in  money.  But  all  the  autho- 
rities on  the  subject  were  reviewed  in  Turley  v.  Bates  (b), 
where  it  was  held  to  be  a  question  of  intention  ;  and  that 
although  something  remained  to  be  done  by  the  buyer,  the 
property  passed  if  it  appeared  by  the  terms  of  the  contract 
that  it  was  the  intention  of  the  parties  that  it  should  pass. 
Here  it  is  clear  that  when  the  parties  agreed  upon  the 
purchase  and  sale  of  the  four  specific  stacks  of  cotton  waste 
they  intended  that  the  property  in  them  should  pass.  /Stm- 
mons  V.  Swift  (c)  proceeded  on  the  ground  that  as  by  the 
terms  of  the  contract  it  was  necessary  that  the  goods  should 
be  weighed  in  order  to  ascertain  the  price,  the  seller  could 

(a)  1  B.  &  S.  299.  (b)  2  H.  &  C.  200. 

(c)  5  B.  &  C.  857. 
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1865.        ^^^  before  that  was  done  maintain  an  action  for  goods  sold 
and  delivered. 


Kbbshaw 

9. 

QoDxir. 


Brett  and  T.  Jones^  in  support  of  the  rule. — There  was 
no  evidence  of  a  contract  binding  on  the  defendants  within 
the  17th  section  of  the  Statute  of  Frauds.  There  being  no 
part  payment,  or  any  note  in  writing  of  the  bargain,  the 
plaintiff  can  only  succeed  by  proving  an  acceptance  and 
actual  receipt  of  part  of  the  goods.  In  Bill  v.  Bament  {a\ 
Parke,  B.,  said : — ^'Then,  to  take  the  case  out  of  the  1 7th 
section,  there  must  be  both  delivery  and  acceptance;  and  the 
question  is  whether  they  have  been  proved  in  the  present 
case.  I  think  they  have  not.  I  agree  that  there  was 
evidence  for  the  jury  of  acceptance  or  rather  of  intended 
acceptance.  The  direction  to  mark  the  goods  was  evidence 
to  go  to  the  jury  quo  animo  the  defendant  took  possession 
of  them ;  so  also  the  receipt  was  some  evidence  of  an  accept- 
ance. But  there  must  also  be  a  delivery ;  and  to  constitute 
that,  the  possession  must  have  been  parted  with  by  the 
owner,  so  as  so  deprive  him  of  the  right  of  lien."  Here 
there  was  neither  a  delivery  nor  an  acceptance.  [Martin^  B. 
— The  defendants'  men  packed  the  waste  in  their  sacks, 
put  them  into  their  cart  and  took  them  away.]  There 
may  be  acceptance  without  an  actual  receipt,  and  a  receipt 
without  an  actual  acceptance;  but  the  statute  requires 
both.  The  men  who  packed  the  waste  were  not  the 
defendants'  agents  to  accept  it,  and  when  it  arrived  at  the 
defendants'  premises  they  sent  it  back.  Suppose  the  de* 
fendants  had  become  bankrupt,  would  the  plaintiff  have 
lost  his  lien  ?  In  Castle  v.  Sworder  {b)  it  was  agreed  that 
the  goods  should  remain  in  the  warehouse  of  the  sellers,  so 
that  they  held  them  as  warehousemen  for  the  buyer.     In 

(a)  9  M.  &  W.  36.  (5)  6  H.  &  N.  828. 
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Cusack  V.  Robinson  (a)  there  was  such  a  parting  with  the 
possession  of  the  goods,  as  to  put  an  end  to  the  rights  of 
the  plaintiffs  as  unpaid  vendors.  v. 

pODSV. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  I  think  this  case  is  not  distinguishable  in 
principal  from  Turley  v.  Bates  {b) ;  and  that  it  was  a  ques- 
tion for  the  jury,  what  was  the  character  of  the  transaction 
— the  delivery  of  the  goods  to  the  defendants,  the  packing 
and  removing  them  in  the  defendants'  cart  to  their  pre- 
mises, and  when  they  were  returned  to  the  plaintiff  his 
replacing  them  in  his  warehouse.  The  jury  have  decided, 
as  the  result  of  all  those  facts,  that  there  was  an  acceptance 
and  actual  receipt  of  the  goods  by  the  defendants ;  and  I 
own  I  see  no  reason  to  question  the  propriety  of  their  find- 
ing. In  my  opinion,  the  direction  of  the  learned  Judge 
was  perfectly  right ;  and  as  he  is  not  dissatisfied  with  the 
verdict,  the  rule  must  be  discharged. 

I  may  add  that  my  brother  BramwelU  so  far  as  the  argu- 
ment had  proceeded  when  he  left  the  Court ,  was  of  the  same 
opinion. 

Martin,  B.— I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  The  question  depends  upon  what  was  the 
contract,  and  the  jury  have  found  that  it  was  a  contract  to 
buy  four  stacks  of  cotton  waste  specifically  agreed  on,  more 
or  less,  taking  them  for  better  or  worse.  If  that  finding  is 
correct,  of  which  I  entertain  no  doubt,  the  result  is  that 
the  property  in  the  four  stacks  passed  to  the  defendants, 
and  the  plaintiff  became  entitled  to  recover  the  price  in  an 
action  for  goods  bargained  and  sold.  The  17th  section  of 
the  Statute  of  Frauds  requires  that  there  shall  be  an  accept- 
ance and  actual  receipt  of  part  of  the  goods.  Here  the 
(a)  1  B.  &  S.  299.  (h)  2  H.  &  C.  200. 
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defendants  sent  their  packer  to  pack  the  goods  and  their 
cart  to  bring  them  away ;  and  the  moment  they  were  put 
into  their  cart  and  taken  away,  if  not  before,  there  was 
evidence  for  the  jury  of  an  acceptance  and  actual  receipt ; 
and  if  they  had  found  that  there  was  none  I  should  have 
been  prepared  to  set  aside  the  verdict,  as  against  the 
evidence. 

Rule  dischaiged. 


Ajml  28. 


Cooper  and  Others,  Trustees  of  Henry  Gurnet,  a  Debtor, 
under  a  deed  relating  to  the  administration  of  his  estate 
according  to  the  Bankruptcy  Act,  1861,  v.  Bill  and 
Another. 

Detinue  for  timber. 

Pleas. — First :  non  detinet. — Secondly  :  not  possessed. 

Herefordshire,    — Thirdly :  that  before  the  alleged  detention,  and  before 
sold  to  G.,  a  •^  " 

timber  mer- 
chant at  Bir- 
mingham, a 
quantity  of 
timber  at  a 
certain  price 


The  defend- 
ants, timber 
merchants  at 
Ledbuiy,  in 


per  foot,  "  to 

be  delivered 

free  to  boats 


the  execution  of  the  alleged  deed,  the  defendants  agreed 
to  sell  to  EI.  Gurney,  and  H.  Gurney  agreed  to  buy  of  the 
defendants,  the  timber  in  the  declaration  mentioned  at 
certain  prices  and  on  certain  terms,  amongst  others,  to  be 
delivered  by  the  defendants  to  boats,  payment  of  100/.  by 
when  required,  bill  at  one  month,  and  balance  by  bill  at  four  months  from 

Payment  100/,  '  •' 

by  bill  at  one     measurement;  and   thereupon  aflerwards   the   defendants 

month,  and  ^  ^ 

balance  by        Consigned  and  lodged  the  said  timber  at  certain  wharves 

and  into  the  possession  of  certain  wharfingers,  preparatory 
to  delivery  thereof  to  boats,  in  pursuance  of  the  contract^ 


bill  at  four 
months  from 
measurement." 
The  defend- 
ants brought 
the  timber  to 


a  wharf  belonging  to  a  canal  Company,  and  whilst  it  was  there  G.  measured  and  numbered 
each  tree,  and  marked  it  with  his  initials,  and  expended  money  in  *'  squaring"  it.  G.  after- 
wards gave  the  bills,  and  inquired  of  the  defent^nts  whether  thoy  "dished  to  freight  the 
timber  to  Birmingham,  and  their  terms.  One  of  the  bills  was  paid  ;  but  before  the  others 
were  due,  and  whilst  the  timber  remained  on  the  wharf,  G.  became  insolvent,  and  assigned 
his  estate  and  effects  to  the  plaintiffs. — Held,  upon  these  facts  (the  Court  being  at  liberty  to 
draw  the  same  inferences  as  a  jury)  that  both  the  property  and  possession  of  the  timber 
Tested  in  G.,  and  therefore  the  aefeadants  had  no  right  of  stoppage  in  transitu  or  of  lieiu 
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and  H.  Garaey  delivered  to  the  defendants  a  promissory 
note  for  the  said  lOOL  at  one  months  and  two  other  pro-* 
missorj  notes  at  four  months  for  100/.  and  75L  respectively^ 
being  the  price  of  the  balance  of  the  timber,  which  pro* 
missory  notes  were  respectively  made  by  H.  Gumey  and 
payable  to  the  defendants'  order ;  and  that,  before  payment 
of  the  two  last  mentioned  promissory  notes  for  100^.  and 
75L  H.  Gumey  stopped  payment,  and  became  insolvent 
and  unable  to  meet  his  engagement ;  and  whilst  H.  Gur- 
ney  was  insolvent,  and  whilst  the  timber  was  so  lodged  at 
the  said  wharves  and  in  possession  of  the  said  wharfingers, 
and  whilst  the  same  was  in  course  of  transit  from  the 
defendants  to  U.  Gurney,  and  before  the  delivery  of  the 
same  or  any  part  thereof  to  boats,  or  to  H.  Gumey,  and 
before  the  same,  or  any  part  thereof,  had  come  into  the 
possession  or  control  of  H.  Gurney  or  the  plaintifis,  as 
trustees  as  aforesaid,  and  whilst  the  promissory  notes  for 
lOOiL  and  75/.  for  the  balance  of  the  price  of  the  timber 
were  wholly  unpaid,  and  whilst  the  defendants  were  unpaid 
vendees  of  the  timber,  they,  the  defendants,  on  account  of 
the  insolvency,  then  stopped  the  said  timber  in  transitu, 
and  caused  the  wharfingers  to  retain  the  same;  and  the 
defendants  afterwards  refused  to  deliver  the  same  to  H. 
Gurney  or  the  plaintifis  as  trustees  as  aforesaid,  which  is 
the  alleged  detention. — Fourth:  the  defendants  repeat  the 
allegations  contained  in  the  third  plea  relating  to  the  sale 
by  the  defendants  and  purchase  by  H.  Gurney  of  the 
timber  and  the  terms  thereof,  and  the  making  and  deliver- 
ing by  H.  Gurney  to  the  defendants  of  the  promissory 
notes  for  and  on  account  of  the  price ;  and  that  before  the 
said  goods  or  any  part  thereof  had  been  delivered  to  boats, 
or  had  come  into  the  possession  or  control  of  H.  Gumey, 
or  of  the  plaintifis,  as  trustees  as  aforesaid,  and  before  pay- 
ment of  the  two  promissory  notes  for  lOOL  and  75/.,  and 
before  the  defendants  ever  parted  with  the  possession  of 
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1865.        ^^  goods,  or  any  of  them,  H.  Gumey  stopped  payment, 
and  became  insolvent  and  unable  to  meet  his  engagements ; 
V.  and  thereupon,  whilst  H.  Gumey  was  insolvent,  the  de- 

fendants,  as  unpaid  vendors,  detained,  and  still  detain,  the 
said  goods  as  a  lien  for  the  unpaid  part  of  the  purchase 
money,  which  is  the  alleged  detention. 

Issues  thereon. 

At  the  trial,  before  Keatinff,  J.,  at  the  last  Hereford 
Assizes,  the  following  facts  appeared : — In  the  summer  of 
1864,  the  defendants,  who  were  timber  merchants  at  Led- 
bury, in  Herefordshire,  offered  to  sell  to  one  Gumey,  a 
timber  merchant  at  Birmingham,  some  oak  timber.  At 
that  time  part  of  the  timber  was  lying  at  a  wharf  at  Led- 
bury, part  at  a  wharf  at  Canon  Frome,  part  at  Bishop's 
Frome,  and  one  large  tree  was  lying  in  a  field  about  a  mile 
and  a  half  from  Ledbury.  Gumey  directed  his  agent  to 
examine  the  timber  and  report  upon  it;  and  the  report 
being  favourable,  a  correspondence  took  place  between 
Gumey  and  the  defendants  (so  far  as  material)  as  follows : — 

^'Birmingham,  September  12, 1864. 
"  Dear  Sirs. 

*'  I  will  agree  to  purchase  your  oak  timber  of  twelve 
inches  girth  and  upwards,  on  the  following  terms,  at  Led- 
bury and  Canon  Frome,  to  be  delivered  free  to  boats  when 
required.  Trees  of  60  feet  and  upwards  at  2s.  Sd,  per 
foot.  Under  60  feet  28.  bd.  .  .  .  Payment  by  my  accept- 
ance at  four  months'  date  from  measurement.  If  this  is 
all  fully  agreed,  and  I  suppose  it  is,  as  they  are  the  terms 
you  named  here,  I  will  send  and  measure  as  soon  I  am  in 

receipt  of  your  reply. 

*'  H.  Gumey." 

The  defendants  wrote  in  reply  as  follows : — 

"  Ledbury,  September  13,  1864. 
"  Dear  Sir, 

**  We  are  in  receipt  of  your  letter,  and  in  reply  we 


EASTEK  TEBM,    28   VICT. 

accept  your  offer  for  the  oak  timber;  but  with  regard  to 
payment  we  shall  want  100/.  paid  when  it  is  measured,  or 
on  the  30th  of  September  next  (as  we  have  two  heavy 
accounts  to  pay  on  the  1st  and  2nd  of  October),  the  re- 
mainder a  four  months'  bill  from  date  of  measurement. 
Please  let  us  know  whether  these  terms  will  suit  you  per 

return. 

«  Bill  &  Son.- 

On  the  14th  September  Gumey  wrote  to  the  defendants, 
stating  that  they  had  agreed  to  the  four  months*  bill,  and 
that  it  was  not  worth  his  while  to  pay  lOOil  cash.  After 
some  negotiation  the  following  sold  note  was  signed  and 
delivered  by  the  defendants  to  Gumey : — 

2l8t  September,  1864. — Sold   to   H.  Gumey  the  oak 

timber  offered  to  him  at  the  prices  stated  in  his  letter  of 

the  12th  of  September,  viz.,  trees  of  60  feet  and  upwards 

at  2s.  8d.  per  foot,  trees  under  60  feet  at  28.  6d,  per  foot, 

delivered  to  boats.     The  above  to  be  12  inches  girth  and 

upwards;  and  two  coffin  logs  at  4«.  per  foot     Payment 

100/.   by  bill  at  one  month,  and  balance  by  bill  at  four 

months  from  measurement 

«  Bm  &  Son.'' 

After  this  contract  was  entered  into,  Gumey  sent  his 
agent  to  measure  the  timber,  and  on  the  7th  of  October 
the  agent  measured  it.  At  this  time  the  timber  at  Bishop's 
Frome  had  been  removed  to  Canon  Frome,  the  tree  in 
the  field  had  been  removed  to  the  wharf  at  Ledbury,  and 
the  measurement  took  place  at  the  Canon  Frome  and 
Ledbury  wharves.  On  measuring  the  timber  Gumey's 
agent  numbered  each  tree,  and  marked  it  with  Gumey's 
initials  *'  H.  G."  After  the  timber  had  been  measured  and 
marked,  the  agent  directed  two  men,  whom  be  bad  em- 
ployed to  assist  in  the  measurement,  to  ^^  square"  the  timber* 
The  ''squaruig"  occupied  about  ten  days,  and  cost  6/., 
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1865.  which  Gurney  paid*  On  the  15th  of  October  Gurney 
sent  from  Birmingham  to  the  defendants  a  promissory  note 
for  100/.  at  one  month's  date,  and  two  promissory  notes  for 
100/.  and  75/.  respectively  at  four  months'  date  in  a  letter 
stating,  ^'You  have  to  deliver  the  timber  to  the  boats 
according  to  the  agreement  I  forget  whether  you  wish  to 
freight  the  timber  here  when  it  is  required.  Please  say, 
and  your  lowest  rate  per  foot"  The  defendants  replied, 
"  As  regards  carrying  the  timber,  we  should  like  to  carry 
it,  but  cannot  quote  the  rate  unless  we  know  where  it  is  to 
go  to."  Gurney  then  wrote  that  'Hhe  timber  would  have 
to  be  delivered  at  Birmingham,  and  at  the  Sattley  Works.'' 
The  defendants  wrote  in  reply  that  their  terms  were  4d. 
per  foot  to  Birmingham,  and  4^d,  per  foot  to  the  Sattley 
Works. 

The  Ledbury  and  Canon  Frome  wharves  are  the  pro- 
perty of  the  Herefordshire  Canal  Company,  and  are 
termed  '^  free  wharves."  The  defendants  were  accustomed 
to  deposit  their  timber  on  these  wharves  until  it  was  sold, 
when  it  was  conveyed  to  its  destination  by  canaL  The 
timber  in  question  was  not  placed  on  the  wharves  at  the 
water's  edge,  but  piled  up  some  few  yards  from  it ;  and 
would  require  labour,  and  in  some  cases  horse  labour,  to  bring 
it  to  the  water's  edge.  The  promissory  note  for  lOOL  at  one 
month's  date  was  duly  paid  at  maturity ;  but  before  the  other 
promissory  notes  became  due,  and  whilst  the  timber  re- 
mained on  the  wharves,  Gurney  became  insolvent,  and  on 
the  21st  of  December,  1864,  assigned  all  estate  and  effects 
to  trustees  for  the  benefit  of  his  creditors,  under  the  Bank- 
ruptcy Act,  1861.  The  plaintiffs,  as  trustees  under  the 
assignment,  demanded  the  timber,  and  the  defendants 
delivered  up  a  portion  sufficient  to  cover  the  amount  of 
the  promissory  note  which  had  been  paid,  but  refused  to 
deliver  up  the  remainder,  and  subsequently  removed  it 
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from  the  wharves  to  a  field  in  their  occupation.  Evidence 
was  adduced  to  shew  that  the  expression  "  to  be  delivered 
free  to  boats"  meant,  according  to  the  custom  of  the  timber 
trade,  not  into  the  boats,  but  so  near  the  water^s  edge  that 
it  could  be  easily  placed  in  the  boats. 

It  was  submitted,  on  behalf  of  the  defendants,  that  under 
these  circumstances  they  had  a  right  to  stop  the  timber  in 
transitu.  It  was  then  agreed  that  a  verdict  should  be 
entered  for  the  plaintiffs  for  173/.  5s.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit,  the  defend- 
ants admitting  that  the  property  in  the  timber  vested  in 
the  plaintiffs;  and  the  Court  to  be  at  liberty  to  draw 
inferences  of  fact,  if  necessary. 

Pmoell^  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly 9  against  which 

Huddleston  and  GriffUs  now  shewed  cause. — The  de- 
fendants had  no  right  of  stoppage  in  transitu.  When  the 
timber  was  placed  upon  the  wharves  and  marked  and 
squared  by  the  agent  of  the  vendee,  there  was  a  delivery 
of  it  which  divested  the  defendants*  right  to  stop  it  in 
transitu.  [^Martin,  6. — Stoppage  in  transitu  can  only  take 
place  where  there  is  a  vendor,  vendee,  and  a  middleman, 
such  as  a  carrier.  If  the  goods  come  into  the  actual  or 
constructive  possession  of  the  vendee,  the  vendor^s  right 
over  them  is  gone.  The  only  question  is  as  to  the  vendor^s 
lien.]  The  letter  sent  by  Gurney  to  the  defendants  on 
the  15th  of  October  shews  that  the  contract  was  to  deliver 
at  the  wharves ;  and  when  the  timber  was  measured^  marked 
and  squared,  it  was  as  much  taken  into  the  possession  of 
the  vendee  as  if  he  had  removed  it  to  a  saw  pit  and  sawed 
it  into  planks.  If  the  question  had  arisen  under  the  17th 
section  of  the  Statute  of  Frauds,  there  could  have  been  no 
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1865.        doubt  that  there  was  an  acceptance  and  actual  receipt  of 
the  timber. 

Powell  and  Matthews^  in  support  of  the  rule-— By  the 
agreement  of  12th  of  September  the  timber  was  "  to  be 
delivered  free  to  boats  when  required ;"  and  there  was  no 
evidence  that  the  defendants  were  required  to  move  the 
timber  to  the  boats.  In  order  to  do  that  labour  would  be 
required,  and  until  the  timber  was  removed  to  the  water's 
edge,  the  transitus  was  not  at  an  end.  The  rule  to  be  collected 
from  all  the  cases  is,  that  the  goods  ''are  in  transitu  so  long 
as  they  are  in  the  hands  of  the  carrier  as  such,  whether  he 
was  or  not  appointed  by  the  consignee,  and  also  so  long  as 
they  remain  in  any  place  of  deposit  connected  with  their 
transmission.  But  that  if,  after  their  arrival  at  their  place 
of  destination,  they  be  warehoused  with  the  carrier,  whose 
store  the  vendee  uses  as  his  own,  or  even  if  they  be  ware- 
housed with  the  vendor  himself,  and  rent  be  paid  to  him 
for  them,  that  puts  an  end  to  the  right  to  stop  in  transitu :" 
1  Smith's  Lead.  Cas.,  p.  733,  5th  ed.  The  act  of  mea- 
suring, marking  and  squaring  the  timber  was  not  such  a 
constructive  possession  as  to  defeat  the  right  to  stop  it  in 
transitu.  So  long  as  the  timber  was  on  the  wharves,  where 
it  was  intended  to  remain  until  taken  away  by  the  vendee, 
it  was  in  transitu:  Gibson  v.  Carruthers  (a),  Dixon  v. 
Yates  (5),  Whitehead  v.  Anderson  (c).  At  all  events  the 
defendants,  as  unpaid  vendors,  have  a  lien  on  the  timber. 
The  acts  done  to  it  were  for  the  purpose  of  ascertaining 
the  price  and  completing  the  bargain^  and  not  with  the 
intention  of  taking  possession  of  it. 


(a)  8  M.  &  W.  321.  (b)  5  B.  &  Adol.  313. 

(0  9M.  &  W.518. 
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Pollock^  C.  6. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged. 

This  is  one  of  those  cases  in  which  the  use  of  the  term 
"  stoppage  in  transitu"  is  calculated  to  mislead.  The  ques- 
tion is  not  one  of  stoppage  in  transitu^  but  whether  the 
lien  of  the  defendants,  as  unpaid  vendors,  had  ceased,  so  as 
to  prevent  them  from  taking  possession  of  the  timber  which 
was  not  in  their  custody,  or  in  that  of  the  vendees,  but  in 
the  custody  of  a  third  person,  viz.,  a  wharfinger.  It  ap- 
pears to  me  more  a  matter  of  fact  than  of  law,  the  question 
being  whether  the  vendee  had  taken  actual  possession  of 
the  timber,  for  which  he  gave  three  bilb  of  exchange,  one 
for  100/.  being  duly  paid.  It  seems  to  me  that  the  vendee 
had  taken  actual  possession.  The  vendors  allowed  him  to 
measure  the  timber,  mark  it  with  his  initials,  and  expend 
money  in  having  it  squared.  I  think  those  acts  are  evi- 
dence of  a  taking  actual  possession  of  the  timber,  and  pre- 
clude the  vendors  from  claiming  to  retain  it  for  their  lien* 
No  doubt  stoppage  in  transitu  can  only  take  place  while 
goods  are  on  their  way  to  their  place  of  destination ;  but  it 
seems  to  me  that  the  defendants'  case  is  answered  by  saying, 
not  that  the  transitus  was  at  an  end,  but  that  the  vendors 
parted  with  their  lien  by  allowing  the  vendee  to  take  pos- 
session of  the  timber,  which  was  not  in  the  custody  of  the 
vendors,  but  of  a  third  person,  a  wharfinger* 

Martin,  6. — I  am  disposed  to  found  my  judgment  on 
the  very  words  of  the  contract,  and  I  am  clearly  of  opinion 
that  it  was  a  question  of  fact  for  the  jury  whether  there 
was  an  actual  transfer  of  the  possession  of  the  timber  from 
the  vendors  to  the  vendee.  It  would  seem  that  the  vendors, 
in  addition  to  selling  timber,  had  boats  on  the  canal  by 
which  they  carried  it  for  vendees  to  its  place  of  destina- 
tion.   That  appears  by  the  letter  of  the  15th  of  October^ 
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1865.  in  which  Gurney  asks  the  defendants  if  they  wished  to 
freight  the  timber  to  Birmingham^  and  what  was  their 
lowest  rate  per  foot ;  and  their  reply^  in  which  they  stated 
the  terms. 

Under  those  circumstances  the  defendant  entered  into 
this  contract : — **  Sold  to  H.  Gurney  the  oak  timber  offered 
to  him  at  the  prices  stated  in  his  letter  of  the  12th  of  Sep- 
tember^  viz.^  trees  of  60  feet  and  upwards  at  2s.  Sd.  per 
foot,  trees  under  60  feet  at  2s.  5d.  per  foot,  delivered  to 
boats.  The  above  to  be  12  inches  girth  and  upwards; 
and  two  coffin  logs,  at  4s.  per  foot.  Payment  100/.  by  bill  at 
one  month,  and  balance  by  bill  at  four  months  from  mea- 
surement.'' Accordingly  the  vendee,  by  his  agent,  mea- 
sured each  tree  and  numbered  it  and  marked  it  with  his 
initials,  and  then  squared  it.  If  that  had  stood  alone,  I 
apprehend  it  would  have  been'a  question  partly  of  law  and 
fact  whether  the  possession  of  the  timber  did  not  vest  in 
the  vendee.  But  afterwards  the  bills  were  given ;  and  if 
the  argument  for  the  defendants  is  right  this  consequence 
would  follow,  that  if  the  timber  was  burnt  after  the  pay- 
ment of  one  of  the  bills  when  due,  the  money  might  be 
recovered  back ;  and  it  would  be  an  answer  to  an  action  upon 
the  other  bills,  that  the  property  in  the  timber  was  in  the 
vendors,  and  the  consideration  for  the  bills  had  failed. 
It  seems  to  me  a  more  reasonable  construction  of  the 
contract,  that  after  the  measurement  of  the  timber  and 
delivery  of  the  bills  the  property  in  the  timber  was  abso- 
lutely to  vest  in  the  vendee,  who  would  be  bound  to  pay 
the  bills  and  the  timber  would  remain  at  his  risk.  The 
stipulation  that  the  vendors  should  convey  the  timber  to 
boats  is  collateral  to  the  contract,  and  did  not  affect  the 
transfer  of  the  property. 

As  we  are  at  liberty  So  draw  inferences  of  fact  upon  the 
evidence^  I  come  to  the  conclusion  that  after  the  timber 
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was  measured,  numbered,  marked  and  squared,  and  the 
bills  delivered,  it  was  the  intention  of  the  parties  that  the 
vendee  should  have  the  absolute  possession  of  it.  The 
vendee  became  responsible  for  payment  of  the  bills,  and 
although  they  have  not  all  been  paid,  the  vendors  had  no 
right  to  prevent  the  plaintiffs,  as  trustees  of  the  vendee, 
from  taking  possession  of  it*  For  these  reasons  I  think 
that  the  rule  ought  to  be  discharged. 

Bramwell,  B.— I  think  that  the  defendants^  counsel 
have  raised  the  right  question,  and  argued  it  in  the  right 
way,  but  nevertheless  it  seems  to  me  that  we  must  decide 
the  question  of  fact  against  them.  I  cannot  doubt  that, 
but  for  the  stipulation  '^  to  be  delivered  free  to  boats,** 
there  would  have  been  a  perfect  delivery  of  the  timber; 
and  if  there  has  been  a  change  of  property  and  a  change 
of  possession,  the  vendor's  lien  is  gone.  Then  arc  we, 
because  there  is  that  stipulation,  to  draw  an  inference 
contrary  to  that  which  we  should  otherwise  have  drawn  ? 
There  seems  to  me  no  reason  for  it.  Suppose  the  timber 
had  been  lying  on  a  wharf  of  the  defendants,  and  the  same 
acts  had  been  done  as  here^  the  defendants  would  have 
bad  a  right  to  say  to  the  vendee,  *^  You  must  not  leave  the 
timber  there,  you  must  take  it  away.*'  In  this  case  the 
timber  had  actually  been  in  the  possession  of  the  vendee 
for  a  period  of  twelve  days,  and  yet  it  is  said  that  there 
was  no  transfer  of  the  possession.  There  is  no  difficulty  in 
supposing  a  case  in  which  there  is  a  transfer  of  possession 
although  some  little  matter  remains  to  be  done.  If  a 
person  sells  a  looking-glass,  and  at  the  same  time  under- 
takes to  fix  it ;  when  the  glass  is  delivered  the  right  of 
property  and  possession  is  in  the  vendee,  and  the  vendor 
has  lost  his  lien  although  the  fixing  remains  to  be  done. 

There  is  considerable  difficulty  on  another  point,  that  is 
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to  say,  the  defendants  retain  a  portion  of  the  timber  only. 
If  they  bad  any  rights  lam  not  sure  that  they  ought  not 
to  have  returned  the  money  paid  and  retained  the  whole 
of  the  timber.  It  would  be  a  hard  case  for  the  vendee  if 
they  could  apportion  the  contract,  which  was  entire.  But, 
however  that  may  be,  for  the  reasons  already  stated  I  am 
of  opinion  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


April  28.      Young,  Assignee  of  the  Estate  and  Effects  of  D.  Rush- 
worth,  a  Bankrupt,  v,  Fletcher  and  Others. 

Declaration  (so  far  as  material)  for  money  had 
and  received  by  the  defendants  for  the  use  of  the  plaintiff, 
as  assignee  of  the  estate  and  effects  of  Daniel  Rushworth, 
a  bankrupt. 

Plea  :  Never  indebted. — Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Leeds  Spring 
Assizes^  it  appeared  that  the  action  was  brought  to  recover 
of  the  12  &  13    the  value  of  certain  soods  included  in  a  bill  of  sale  which 

Vict.  c.  106,  ,  ^ 

Daniel  Rushworth,  the  bankrupt,  had  given  to  Joshua  and 
William  Fletcher  and  John  Faint  Easby  (three  of  the 
defendants),  and  which  were  sold  by  Poole,  the  other  de- 
fendant The  defendants  J.  and  W.  Fletcher  and  J.  F. 
Easby  carried  on  the  business  of  coal  merchants  near 
Bradford ;  Poole,  the  other  defendant,  being  an  auctioneer. 
Daniel  Rushworth's  business  consisted  in  carting  goods  for 


An  assign- 
ment, under 
pressure,  by 
an  insolvent 
trader  to  a 
creditor  of 
part  of  bis 
property  is 
fraudulent 
and  an  act  of 
bankruptcy, 
within  the 
67th  section 


if  the  neces- 
sanr  effect  of 
enforcing  the 
assignment 
woiud  be  to 
stop  the  tra- 
dei^s  business 
and  so  defeat 
his  creditors, 
and  the  as- 
signee is 
aware  of  that 
consequence. 
Therefore, 


where  an  insolvent  trader,  being  pressed  by  a  creditor  for  payment  of  233/.,  assigned  hia 
stock  in  trade  and  household  furniture,  of  the  value  of  125/.,  his  remaining  property  being 
an  equity  of  redemption  valued  at  150/.,  and  book  debts  of  which  28/.  only  were  good ; 
and  the  assignee  was  aware  that,  by  putting  the  bill  of  sale  in  force,  he  would  stop  the 
trader's  business : — Held,  that  the  assignment  was  an  act  of  bankruptcy. 
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hire,  for  which  purpose  he  kept  carts  and  horses ;  and  since 

the  year  1860  he  had  also  been  employed  by  Fletcher  & 

Co.,  as  an  agent,  to  obtain  orders  for  and  to  deliver  coals,  •• 

Flxtohkb. 
and  to  collect  the  proceeds  of  the  sales  which  he  effected. 

In  October,  1864,  Rush  worth  having  become  indebted  to 
Jtletcher  &  Co.,  Fletcher  &  Co.  pressed  him  for  security ;  and 
after  some  negociation,  he  agreed  to  give  them  a  bill  of  sale. 
The  bill  of  sale,  which  was  dated  the  3rd  of  November, 
1864,  and  executed  by  all  parties  on  that  day,  was  expressed 
to  be  made  between  D.  Rush  worth,  coal  and  general  carting 
agent,  of  the  first  part,  Nathan  Rushworth,  coal  agent,  of 
the  second  part,  and  J.  Fletcher,  J.  F.  Easby  and  W. 
Fletcher,  carrying  on  business  in  copartnership  under  the 
style  or  firm  of  **  Fletcher  &  Co.,''  as  coal  merchants  (there- 
inafter called  **  the  said  mortgagees"),  of  the  third  part.     It 
recited  that  the  said  mortgagees  had  required  payment  by 
D.  Rushworth  of  232/.  7s.  Id.  then  due  from  him  to  them; 
that  D.  Rushworth  was  unable  without  inconvenience  to 
make  such  payment,  and  required  further  credit  and  ad- 
vances, and  that  it  had  been  agreed  that,  in  order  to  secure 
the  said  sum  of  232L  7s.  Id.,  and  the  sum  and  sums  of 
money  which  should  from  time  to  time  thereafter  become 
due  from  him  to  the  said  mortgagees  on  any  account  what- 
soever, not  exceeding  in  the  whole  (with  the  said  sum  of 
232/.  7s.  Id.)  300/.,   D.  Rushworth  should   execute  the 
assignment  thereinafter  contained.     It  then  witnessed  that, 
in  consideration  of  the  sum  of  232L  7s.  Id.  being  so  due, 
and  of  the  further  credit  intended  to  be  given,  and  of  the 
further  advances    intended   to  be   made,   D.    Rushworth 
granted  and  assigned  to  the  said  mortgagees  all  and  singular 
the  horses,  mares,  building  materials,  carts,  gears,  household 
furniture  and  household  effects,  and  all  other  the  goods, 
chattels  and  things  and  other  personal  property  enumerated 
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in  the  schedule  thereunder  written ;  and  all  and  singular 

other  the  household  fiumiture  and  other  effects  and  things 

9.  (if  any)  then  being  in,  upon  or  about  the  dwelling-house 

Fletchkb. 

and  premises  of  the  said  D.  Rushworth  in  Westgate,  &c., 

and  all  the  estate  and  interest  of  the  said  D.  Rushworth 
therein  or  thereto  (except  from  the  grant  and  assignment 
thereby  made  the  necessary  wearing  apparel  of  the  said  D. 
Rushworth  and  his  family);  and  also  all  or  any  goods, 
chattels  and  effects  substituted  by  the  said  D.  Rushworth^ 
his  executors,  &c.,  for  those  which  were  enumerated  or 
comprised  therein,  and  all  or  any  other  goods,  chattels  or 
effects  then  or  thereafter  belonging  to  the  said  D.  Rush-p 
worth,  his  executors,  &c.,  which  might  be  in  and  upon  the 
dwelling-house,  trade  or  other  premises  occupied  by  the 
said  D.  Rushworth,  his  executors,  &c.,  at  the  time  of 
demand  of  payment,  of  any  monies  due  thereunder,  it 
being  thereby  agreed  that  such  goods,  chattels,  and  effects 
as  should  be  thereafter  brought  in  and  upon  the  said  pre- 
mises, or  any  of  them^  should  thereby,  in  pursuance  of  the 
assignment  thereby  made,  become  the  property  and  effects 
of  the  said  mortgagees,  their  executors,  &&,  on  the  trusts 
thereby  created,  and  thereby  such  assignment  should  be 
deemed  complete  and  effectual  for  the  purposes  therein  set 
forth  without  any  further  or  other  transfer,  delivery  of 
possession,  or  other  act  or  deed  on  the  part  of  the  said  D« 
Rushworth,  his  executors,  &c. 

At  the  time  the  bill  of  sale  was  executed  Rushworth's 
assets  and  liabilities  were  as  follows: — In  addition  to  the 
property  comprised  in  the  bill  of  sale  he  possessed  an 
equity  of  redemption  which  he  valued  at  150/.  (but  which 
he  afterwards,  on  the  21st  of  November,  sold  to  Fletcher 
&  Co.  for  110/.  deducted  from  his  account),  and  book  debts 
to  the  amount  of  40/.  or  50/.  of  which  only  28/.  were  good: 
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bLs  debts  amounted  to  about  1 100/.,  of  which  between  500/. 

and  600/.  were  due  to  Fletcher  &  Co.,  who  however  were 

not  at  the  time  aware  that  so  much  was  due  to  them.  Upon  .         v. 
,  Flbtcbbb. 

the  question  whether,  when  the  bill  of  sale  was  executed, 

Fletcher  &  Co.  were  aware  that  Rushworth  was  in  in- 
solvent circumstances,  the  evidence  was  conflicting ;  but 
according  to  Rushworth  s  evidence  they  were  aware  of  it. 
Another  conflict  in  the  evidence  was  that,  according  to 
Rushworth,  at  the  time  when  he  executed,  Fletcher  &  Co. 
verbally  promised  that  he  should  still  have  the  use  of  his 
carts  and  horses  for  the  purpose  of  redeeming  himself^ 
while,  according  to  the  defendants*  evidence,  this  was  a 
conditional  promise.  The  condition,  however,  was  not 
further  explained  than  by  a  statement  of  J.  Fletcher  that^ 
when  Rushworth*s  debt  to  Fletcher  &  Ca  turned  out  much 
larger  than  Rushworth  had  led  them  to  suppose,  they 
considered  they  were  not  bound  by  the  promise.  Rush- 
worth,  in  his  capacity  of  agent,  continued  to  collect  monies 
for  Fletcher  &  Co.  after  the  bill  of  sale  was  executed. 
On  the  19th  of  November  the  defendant  Poole,  acting  on 
the  instructions  of  Fletcher  &  Co.,  seized  the  property 
comprised  in  the  bill  of  sale,  and  between  the  23rd  and 
25th  (notwithstanding  a  notice  served  on  him  on  the  22nd 
that  the  bill  of  sale  was  an  act  of  bankruptcy)  he  sold 
the  whole.  The  sale  realized,  after  deducting  expenses, 
125L  7  s.  lld.^  audit  was  not  denied  by  the  plaintiff  that  this 
sum  fairly  represented  the  value  of  the  property  to  him  as 
Rush  worth's  assignee.  On  the  28  th  of  November  a  petition 
against  Rushworth  was  filed  in  the  Leeds  Court  of  Bank- 
ruptcy by  two  of  Rush  worth's  creditors,  and  on  the  10th 
of  December  he  was  adjudicated  bankrupt.  On  the  9th 
of  January,  1865,  the  plaintiff  was  appointed  creditors* 
assignee.  At  the  conclusion  of  the  plaintifi^s  case  the 
defendants'  counsel  submitted,  on  the  authority  of  Smith 
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1865.        ^*   Timms  {a\  that  no  case  was  made  out^  but  the  learned 
Judge  declined  to  nonsuit* 

For  the  defence  J.  and  W.  Fletcher  were  called^  and 
contradicted  Rushworth*8  evidence  in  the  above  mentioned 
particulars. 

The  learned  Judge,  in  summing  up,  after  detailing  the 
evidence,  and  pointing  out  what  property  Rushworth  pos* 
sessed  when  the  bill  of  sale  was  executed,  and  that  he  was 
then  insolvent,  finally  left  to  the  jury  the  following  ques- 
tions: — "Did  the  property  comprised  in  the  bill  of  sale 
substantially  comprise  all  the  property  of  the  bankrupt 
available  in  order  to  enable  him  to  carry  on  his  trade; 
and  did  the  defendants  know  that  by  putting  the  bill  of 
sale  in  force  they  would  stop  that  trade  and  disable  him 
firom  carrying  it  on  ?  telling  them  that,  if  their  answer  was 
in  the  affirmative,  the  bill  of  sale  was  an  act  of  bankruptcy, 
and  they  must  find  for  the  plaintiff;  but  if  not,  for  the 
defendants.  The  jury  having  found  a  verdict  for  the 
plaintiff  for  the  amount  claimed, 

Fields  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  in  not  directing 
a  nonsuit,  and  in  directing  the  jury  that  the  deed  of  the 
3rd  of  November,  1864,  was  an  act  of  bankruptcy  in  the 
terms  stated  by  the  learned  Judge ;  against  which 

Manisty  and  Kemplay  shewed  cause.  —  First,  the 
learned  Judge  was  right  in  not  withdrawing  the  case  from 
the  consideration  of  the  jury,  since  the  question  involved 
was  one  of  fact.  It  is  true  that  where,  in  consideration  of 
a  pre-existing  debt,  a  trader  transfers  all  his  property,  or 
all  with  a  mere  colourable  exception,  that  is  per  se  an  act 
of  bankruptcy,  for  it  necessarily  defeats  the  general  body 
of  creditors.  But  where  the  transfer  is  of  part  only, 
that,  although  made   under  pressure,   mat/  be  an   act  of 

(a)  1  U.  &  C.  849. 
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bankruptcy:    Ex   parte    fVensley.  {a).     The  question  in 

each  case  is^   whether  the    deed   is   one   which    necessa- 

rilj^    and    to    the    knowledge    of    the    parties^    has    the     ^    v. 

\  Flbtoiikb. 

effect  of  defeating  and  delaying  the  creditors.  If  so^  it  is 
an  act  of  bankruptcy. — Secondly,  the  insolvent  state  of 
Rushworth's  affairs  at  the  time  he  executed  the  bill  of 
sale  being  in  evidence,  there  was  no  misdirection.  The 
alleged  misdirection  consists  in  the  reliance  placed  by  the 
learned  Judge  on  the  effect  of  the  deed  in  stopping  Rush- 
worth's  trade.  But  in  Rushworth's  insolvent  condition  the 
necessary  effect  of  stopping  his  trade  was  to  defeat  and 
delay  his  creditors.  Now,  the  bill  of  sale  substantially 
comprised  all  Rushworth*s  property  which  was  available 
for  carrying  on  his  trade,  and  by  putting  that  instrument 
in  force  the  defendants  could  stop  his  trade  at  any  moment. 
In  fact  they  did  so.  Whether  therefore  the  direction  pro- 
ceeded on  the  stoppage  of  the  trade  or  on  the  defeat  and 
delay  of  the  creditors,  it  is  in  substance  the  same  direction. 
The  authorities  support  the  learned  Judge  in  his  direction : 
Ex  parte  Bailey  (6),  Goodricke  v.  Taylor  (c),  Ex  parte  Wens^ 
ley  (a).  In  Ex  parte  Bailey  (b)  an  assignment  by  an  insolvent 
trader  of  part  of  his  estate,  though  made  under  pressure, 
was  held  void  against  his  assignees  in  bankruptcy,  upon 
the  ground  that  the  effect  of  the  deed  was  to  prevent  the 
possibility  of  his  continuing  to  carry  on  his  trade.  Young 
V.  ff^aud  (d)  only  decided  that  an  assignment  by  a  trader 
of  part  of  his  effects  is  not  necessarily  an  act  of  bank- 
ruptcy, although  the  effect  of  putting  the  instrument  in 
force  would  be  to  stop  his  business.  And  that  indeed 
is  apparent,  since  the  trader  might  have  other  resources 
available  sufficient  to  satisfy  all  his  creditors.  In  Gra* 
ham    V.     Chapman  (e)    substantially  the   whole    of   the. 

(a)  1  De  Gex,  J.  &  S.  273.  (d)  8  Exch.  221. 

(6)  3  De  Gex,  M.  &  G«  534.  (e)  12  C.  B.  85. 

(c)  2  De  Gex,  J.  &  S.  135. 
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1865.  trader's  property  was  conveyed,  so  that  the  present 
point  did  not  arise.  In  Smkh  ▼.  Timms  (a)  the  Court 
only  decided  that  the  bill  of  sale  was  not  in  itself,  as  matter 
of  law,  an  act  of  bankruptcy.  Smith  v.  Timms  (a)  pro- 
fessed to  proceed  on  the  authority  of  Pennell  ▼•  Reynolds  (6). 
It  is  true  that,  in  Pennell  v.  Reynolds  {b\  WilleSy  J.,  in 
delivering  the  judgment  of  the  Court,  said : — "  If  there  be 
an  assignment,  not  of  the  whole,  but  with  a  real  and  sub- 
stantial exception,  in  the  absence  of  fraud  that  will  not  be 
an  act  of  bankruptcy.**  But  the  fraud  to  which  that 
learned  Judge  referred  was  not  moral  fraud,  but  fraud 
within  the  meaning  of  the  bankrupt  law.  And  the  case 
was  sent  down  for  a  new  trial  because  the  Court  considered 
the  question  involved  essentially  one  of  fact  for  the  jury. 
[Martiny  B. — ^The  direction  which  I  gave  to  the  jury  appears 
to  me  to  be  in  conformity  with  the  decisions  in  the  Court 
of  Chancery  which  have  been  cited,  and  with  the  case  of 
Wedge  v.  Newlyn  (c)  in  the  Queen's  Bench.]  In  Wedge 
V.  Newlyn  (e)  it  was  considered  to  be  a  question  for  the 
jury  whether,  by  the  instrument  relied  on  as  an  act  of  bank- 
ruptcy, the  trader  conveyed  away  so  much  of  his  property 
as  to  incapacitate  himself  from  carrying  on  his  business  by 
reason  of  the  insolvency  which  would  ensue.  In  Smith  v. 
Cannan  (d)  the  Court  of  Exchequer  Cham'ber  held  that 
a  conveyance  which  delayed  the  general  creditors,  even 
though  all  the  stock  in  trade  was  excepted  and  the  trade 
creditors  were  not  delayed,  was  an  act  of  bankruptcy. 

Field  and  Willesy  in  support  of  the  rule. — First,  the 
plaintiff's  case  disclosed  no  evidence  of  an  act  of  bank- 
ruptcy which  could  rightly  be  submitted  to  the  jury^  and 
consequently  the  Judge  should  have  directed  a  nonsuit. 

(a)  I  H.  &  C.  849.  (c)  4  B.  &  Ad.  831. 

{h)  11  C.  B.  N.  S.  709.  \d)  2  £.  &  B.  35. 
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Secondly,  there  was  misdirection  in  the  reliance  which  the        1865. 
Judge  placed  on  the  effect  of  the  deed  in  enabling  the 
defendants  to  stop  Rushworth's  trade,  since  that  is  no  test 
of  its  being  an  act  of  bankruptcy.    The  12  &  13  Vict, 
c.  IO69  s.  67,  enacts: — ^'That  if  any  trader  liable  to  become 

bankrupt  shall make  or  cause  to  be  made 

any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods 
or  chattels,  every  such  trader  doings  suffering,  procuring;, 
executing,  permitting,  making  or  causing  to  be  made 
any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent 
to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy/'  To 
satisfy  that  language  two  elements  must  concur.  First, 
the  transfer  must  be  fraudulent;  and  secondly,  it  must 
be  made  with  the  intent  to  defeat  or  delay  the  credi- 
tors. It  is  true  indeed  that  where  a  trader  assigns  the 
whole  of  his  property  in  consideration  of  a  pre-existing  debt, 
the  authorities  have  established  that  to  be  in  itself  an  act 
of  bankruptcy:  Worseley  v.  Dematios(a),  WiUon  v.  Day  (i). 
But  in  Worseley  v.  Detnattos  Lord  Man^ld  carefully 
guarded  himself  against  expressing  any  opinion  as  to  the 
effect  of  a  deed  by  which  a  part  only  of  the  trader's 
property  is  transferred.  And  in  Pennell  v.  Reynolds  (c)  the 
rule  was  expressly  laid  down  that,  **  if  there  be  an  assign- 
ment,  not  of  the  whole,  but  with  a  real  and  substantial 
exception,  in  the  absence  of  fraud  that  will  not  be  an  act 
of  bankruptcy."  <*  Fraud"  in  that  passage  means  fraud  in 
the  ordinary  sense  of  the  word,  of  which  in  this  case  there 
was  no  evidence.  The  rule  laid  down  in  Pennell  v.  Rey^ 
nolds  (c)  was  adopted  and  acted  upon  in  Smith  v.  TYmmj  (d), 
a  case  closely  resembling  the  present  in  its  facts,  and  a 
distinct  authority  that  if  under  such  circumstances  fraud  be 

(a)  1  Burr.  467.  (c)  11  C.  B.  N.  S.  709. 

lb)  2  Burr.  827.  (cQ  1  H.  &  C.  S49. 
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1805.  D<>t  made  out^  there  is  no  case  for  the  jury.  Cromptonf  J., 
there  directed  a  nonsuit,  which  this  Court  upheld,  and  the 
Exchequer  Chamber  affirmed  their  judgment.  But  i( 
instead  of  directing  a  nonsuit,  Cramptan,  J.,  had  left  to  the 
jury  the  same  question  as  was  here  left,  can  it  be  doubted 
that  on  the  facts  proved  the  verdict  must  have  been  for  the 
defendants?  Bills  v.  Smith  (a)  is  an  authority  that  in  cases 
of  this  kind  the  whole  question  turns  on  the  intention  of 
the  debtor  in  disposing  of  his  effects  to  the  particular  cre- 
ditor; and  that  the  proper  direction  is  that,  unless  the  jury 
come  to  the  conclusion  that  the  debtor  had  the  intention  of 
defeating  the  law,  and  preventing  the  due  distribution  of 
his  assets,  by  preferring  one  creditor  at  the  expense  of  the 
rest,  the  transaction  will  stand  good  in  law.  [Martin,  B. — 
That  was  a  question  of  fraudulent  preference ;  and  the 
money  had  been  lent  to  the  debtor  upon  an  express  con- 
tract that  he  would  repay  it  on  a  particular  day.]  There 
is  no  reason  why  the  word  '^fraudulent**  in  the  clause 
relating  to  a  *' fraudulent  transfer^  should  receive  a  different 
interpretation  from  that  which  the  word  '*  fraudulent''  re- 
ceives in  the  case  of  a  **  fraudulent  preference."  In  each 
case  it  is  equally  a  question  for  the  jury  what  was  the  motive  of 
the  debtor.  If  a  transferis  voluntary,  that  raises  a  presump- 
tion of  fraud,  but  if  there  are  circumstances  to  rebut  it, 
they  should  be  submitted  to  the  jury.  In  Smith  v.  Can- 
nan  (&)  there  was  an  assignment  of  what  was  substantially 
all  the  debtor's  property. 

Pollock,  C  6.— I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  Considering  the  length  at  which  the  case 
has  been  argued,  I  do  not  think  it  necessary  to  say  more 
than  that  the  authorities  have  established  this  proposition, 
that  where  a  trader  being  in  insolvent  circumstances  makes 
(a)  34  L.  J.  Q.  B.  6S.  (6)  2  £.  &  B.  S5. 
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an    assignment    of    his   property  which    if  acted    upon 

would  necessarily  prevent  him  from  carrying  on  his  trade, 

be  thereby  commits  an  act  of  bankruptcy.     It  is  plain  9. 

,        ,  Flstohkb. 

that  the  defendants  who  took  the  assignment  were  aware 

that  the  debtor  was  insolvent,  because  when  he  executed  it 
they  provided  that  he  should  have  the  use  of  the  carts  and 
horses  for  the  purpose  of  redeeming  himself.  The  trans- 
action seems  to  me  an  act  of  bankruptcy  wholly  irrespec- 
tive of  fraud.  The  ground  on  which  I  decide  is  this,  that 
the  parties  taking  the  assignment  were  at  that  time  aware 
that  the  trader  was  insolvent,  and  that  the  assignment 
would,  if  acted  upon,  stop  his  trade ;  and  such  a  transaction 
must  necessarily  delay  and  defeat  creditors. 

PiooTT,  B. — I  am  of  the  same  opinion.  This  is  not  a 
case  where  a  trader  conveys  all  his  property,  or  all  with  a 
colourable  exception,  which  is  the  same  thing,  but  a  case 
where  a  trader  conveys  his  stock  in  trade,  property  and 
effects  with  the  exception  of  an  equity  of  redemption  and 
about  50L  worth  of  book  debts.  The  question  is  whether 
this  conveyance  was  an  act  of  bankruptcy.  There  was  evi- 
dence that  both  the  trader  and  the  defendants  who  took  the 
assignment  knew  that  if  the  deed  was  put  in  force  he  would  be 
unable  to  carry  on  his  trade.  Upon  these  facts  my  brother 
Martin  left  it  to  the  jury  to  say  whether  the  trader  conveyed 
substantially  all  his  property  available  to  enable  him  to  carry 
on  bis  trade;  and  whether  the  defendants,  knew  that  the 
effect  of  putting  the  deed  in  force  would  be  to  prevent  him 
from  carrying  on  his  trade,  telling  them  that  if  they  were 
of  that  opinion  the  conveyance  was  an  act  of  bankruptcy. 

I  see  no  objection  to  that  direction.  The  67th  section 
of  the  12  &  13  Vict  c.  106  says  that  if  a  trader  makes  a 
fraudulent  transfer  of  any  of  his  goods  with  intent  to  defeat 
or  delay  his  creditors,  that  shall  be  an  act  of  bankruptcy. 
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1865.  Here  there  was  in  point  of  fact  a  transfer.  Then  what  was 
the  necessary  effect  of  it?  To  defeat  creditors.  A  man,  in 
law,  is  taken  to  contemplate  the  necessary  consequence  of 
his  own  acts ;  so  that  there  was  a  transfer  with  intent  to  do 
that  which  was  the  necessary  consequence  of  it,  that  is,  to 
stop  the  debtor's  trade,  and  thereby  necessarily  to  defeat 
his  creditors. 

The  transfer  having  all  these  ingredients,  the  only 
remaining  question  is  whether  it  was  fraudulent  We  have 
therefore  to  say  what  is  the  meaning  of  the  word  <' fraudu- 
lent" in  the  section  to  which  I  have  referred.  The  autho- 
rities are  unanimous  that  it  is  not  necessary  that  there 
should  be  moral  fitmd.  If  the  transfer  is  with  intent  to 
defeat  or  delay  creditors,  it  is  fraudulent  within  the  mean- 
ing of  the  bankrupt  law,  the  object  of  which  is  that  the 
goods  of  an  insolvent  trader  should  be  divided  rateably 
among  his  creditors.  In  Morgan  v.  Horseman  (a)  Sir  James 
Mansfield^  C.  J.,  laid  down,  that  ^^a  conveyance  either 
of  all  or  of  part  of  a  man's  property  in  favour  of  fewer  than 
all  the  creditors  is  an  act  of  bankruptcy,  because  it  is  the 
means  whereby  the  creditors  may  be  defeated  or  delayed." 
That  case  was  followed  by  numerous  others,  down  to  the 
late  case  of  Smith  v.  Cannan  (i),  where  Parke,  B.,  said  :— 
**  The  only  question  is,  whether  there  can  be  such  a  com- 
plete assignment  of  the  trader's  property  as  necessarily  to 
delay  creditors,  when  the  assignment  does  not  include  his 
trade  effects  ...  I  am  clearly  of  opinion  that  the  ex- 
ception in  this  case  makes  no  difference.  The  supposition 
that  it  does  is  founded  on  a  misapprehension  of  the  reasons 
given  by  the  Judges  in  the  older  cases,  founded  on  expres- 
sions used  by  them  with  reference  to  the  particular  circum- 
stances under  discussion  in  those  cases.    The  test  is,  not 

(a)  3  Taont.  241.  (b)  2  £.  &  B.  35.  45. 
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whether  the  necessary  effect  of  the  deed  is  to  stop  the 
trade,  but  whether  its  necessary  effect  is  to  delay  the  credi- 
tors of  the  trader/'    Therefore  if  that  is  its  effect  it  is  frau-      _    «'• 

Fletohib. 

dulent  within  this  section  of  the  Act.  I  think  that  the 
learned  Judge  could  not,  consistently  with  the  authorities, 
have  left  the  case  to  the  jury  otherwise  than  he  did. 

Martin,  B.— If  the  authorities  cited  from  the  Courts  of 
equity  are  correct,  my  summing  up  was  too  much  in  favour 
of  the  defendants.  The  cases  of  Ex  parte  BaUey  (a).  Ex 
parte  fVensley  {b)  and  Goodrickey.  Taylor  (c)  go  far  beyond 
my  direction. 

The  question  is  whether  an  act  of  bankruptcy  was  com- 
mitted by  the  execution  of  the  deed  of  the  3rd  of  Novem- 
ber, 1864 ;  and  the  first  thing  to  ascertain  is  what  were  the 
circumstances  of  the  trader  at  that  time.  He  was  possessed 
of  stock-in-trade  including  several  carts  and  horses  and  also 
some  household  furniture.  Ue  used  the  carts  and  horses 
for  the  purpose  of  carting  goods  for  hire,  and  he  was  also 
an  agent  for  the  sale  of  coals.  On  the  3rd  of  November 
he  executed  the  bill  of  sale,  which  included  all  the  tangible 
property  he  possessed.  At  that  time  he  had  some  land, 
but  it  was  mortgaged,  and  there  were  due  to  him  about  50/. 
worth  of  book  debts,  28/.  of  which  were  good  and  the  rest 
doubtful.  He  was  pressed  by  one  of  the  defendants  for 
payment  of  their  debt ;  and  they  knew  that  he  was  unable 
to  pay  5s.  in  the  pound.  In  that  state  of  things  he  executed 
the  bill  of  sale ;  and  both  he  and  the  defendants  were  aware 
that  if  it  was  enforced  it  would  stop  his  business. 

It  has  been  argued  that  the  question  whether  the  assign- 
ment is  an  act  of  bankruptcy  depends  upon  the  value  of 
the  trader's  property,  and  if  that  which  remains  bears  some 

(a)  3  De  Gex,  M.  &  G.  534.  (6)  ]  De  Gex,  J.  &  S.  273. 

(c)  2  De  Gex  k  Jones,  135. 
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proportion  to  that  which  is  conveyed,  the  conveyance  is 
not  an  act  of  bankmptcy.  Bat  here  all  the  property  that 
remained  after  the  assign  men  t,  except  a  few  book  debts, 
was  an  equity  of  redemption,  and  I  am  not  aware  of  any 
mode  by  which  that  could  be  made  available  to  the  cre- 
ditors, except  by  paying  off  the  mortgage  or  filing  a  bill 
of  foreclosure.  That  is  very  different  from  a  trader  having 
available  property  which  he  might  sell  in  the  market.  It 
seems  to  me  that  the  transfer  was  fraudulent  within  the 
meaning  of  the  67th  section  of  the  12  &  13  Vict.  c.  106. 
A  construction  has  been  given  to  that  enactment  which 
has  been  adopted  in  numerous  cases  both  at  law  and  in 
equity;  and  it  is  now  too  late  to  depart  from  it. 

Rule  discharged  (a). 


(a)  PemuUy.  Reynolds,  11  C. 
fi.  N.  S.  709,  722,  adyerted  to  in 
the  arguments,  was  the  case  of 
an  assignment  bj  a  trader  of  all 
bis  property,  but  made  in  con- 
sideration of  a  present  substantial 
advance ;  and  this  the  Court  con- 
sidered as  putting  the  transaction 
upon  the  same  footing  as  an  as- 
signment containing  a  substantial 
exception  of  part  of  the  trader's 
property.  The  Court,  in  giving 
judgment  said : — "  Before  we  hold 
that  a  deed  conveying  property 
in  consideration  of  a  present  ad- 
vance which  bears  a  substantial 
proportion  to  the  value  of  the 


property  is  invalid,  we  most  be 
satisfied  that  there  exists  an .  in- 
tention to  defeat  and  delay  and 
consequently  to  defraud  the 
creditors.  And  that  object 
must  be  the  object  not  only  of 
the  bankrupt,  but  also  of 
the  party  who  is  dealing  with 
him.  A  person  dealing  bon&  fide 
with  the  bankrupt  would  be  safe« 
Unless  he  knows,  or  from  the 
very  nature  of  the  transaction 
must  be  taken  necessarily  to  have 
known,  that  the  object  was  to 
defeat  and  delay  the  creditors, 
the  deed  cannot  be  impeached.** 
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Hemstead  v.  Toe  Phcenix  Gas  Light  and  Coke  April  2fi. 

Company, 

Hemstead  et  Uxor  v.  The  Phcenix  Gas  Light  and 

Coke  Company. 

JL  HIS  was  an  application  to  rescind  an  order  made  by  In  actions  by 

husband  and 

Piffott,  B.,  at  Chambers  to  consolidate  the  two  above  men-  wife  for  an 

.  injury  to 

tioneu  actions.  the  wife  the 

In  the  first  action  the  declaration  in  substance  stated  under  the     ' 

that  the  plaintiff   was  possessed  of  a  house  in  Thames  ^f^g  a  40^** 

Street,  Greenwich,  where  he  lived  with  his  wife  and  family,  *  ^^j^a  hi 

and  carried  on  the  business  of  a  ajrocer,  and  the  defendants  ^^^  own  ri^ht 

°  are  not  hmited 

were  possessed  of  and  had  under  their  care  and  manage-  to  claims 

arising  conse- 

ment  certain  gas  pipes  laid  under  the  said  street  near  to  ouentially 
the  said  house ;  yet  the  defendants  so  negligently  managed  to  the  wife. 
the  said  pipes  and  the  gas  therein,  and  the  said  pipes  were  ^^^^  brought 
so  insufficiently  and  improperly  constructed,  that,  by  reason  ^^J^^^Jhe 
of  the  premises,  large  quantities  of  the  said  gas  passed  into  negligent  ex- 
the  said  house  and  exploded  therein,  "  whereby  and  by  aefendanta* 

...  &^  pipes. 

reason  whereof  the  said  house  of  the  plaintiff  was  injured  In  one,  a  hus- 
band and  wife 
and  greatly  damaged  and  rendered  unfit  to  be  used  as  a  claimed  da- 
dwelling-house  or  place  of  business,  and  the  plaintiff  lost  ^fe's  personal 
the  use  and  enjoyment  of  the   same,  and  was  prevented  hS^bimd  alro 
from  carrying  on  his  said   trade  and   business,  and   lost  ^^^^t^*^' 
divers  large  gains  and  profits  which  the  plaintiff^  was  used  f^"|^^'^{^ 
and  accustomed  to  make  and  did  make  by  the  carrying  on  husband 

,      daimod  for 

in  the  said  house  of  the  said  trade  and  business,  and  certain  injuries  to  his 

house,  goods 

plant,  tools,  wearing  apparel,  stock  m  trade,  fixtures,  goods  and  fixtures, 

for  loss  of 

and  furniture  of  the  plaintiff,  then  being  in  and  near  the  profits  and 

personal  in- 
juries: a 

Judge's  order  having  been  made  to  consolidate  these  actions,  the  Court  refused  to  rescind 

it. 
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said  house,  were  injured  and  destroyed,  and  the  plaintiff 
lost  the  use  and  enjoyment  of  the  same,  and  the  plaintiff 
also  became  and  was  and  still  is  sick,  sore  and  disabled  :" 
Claim  750/. 

Pleas.  First,  not  possessed.  Second,  not  guilty. — ^Issues 
thereon. 

In  the  second  action  the  first  count  of  the  declaration, 
after  stating  that  the  plaintiff  Eliza,  the  wife  of  the  male 
plaintiff,  was  lawfully  in  a  house  in  Thames  Street,  Green- 
wich^ alleged  (as  in  the  former  action)  that  the  street  gas 
pipes  were  in  the  possession  and  under  the  care  and  man- 
agement of  the  defendants,  and  that  the  explosion  was 
caused  by  their  negligence,  **  whereby  and  by  reason  where- 
of the  said  Eliza  was  knocked  down,  rendered  insensible,  and 
was  grievously  hurt,  braised  and  wounded,  and  was  and  b 
sick,  sore,  ill  and  disordered,  and  is  permanently  disabled 
and  incapacitated  from  following  her  usual  business  and 
occupation,  and  was  and  is  otherwise  injured.** 

The  second  count  was  by  the  husband  for  the  loss  of  the 
comfort  and  services  of  his  wife,  and  the  expenses  incurred 
in  nursing  her  and  procuring  her  medical  attendance. 
Claims  (under  the  first  count)  500il ;  (under  the  second 
count)  300/. 

The  defendants,  after  issue  joined  in  the  first  action 
and  before  the  time  for  pleading  in  the  second  action  had 
expired,  took  out  a  summons  at  Chambers  to  consolidate 
the  two  actions,  and  PigoU^  B.,  thereupon  made  an  order ; 
to  rescind  which 


I 


Lyell  now  moved,  contending  that  the  15  &  16  Vict. 
c.  76,  s.  40  (a),  was  not  intended  to  include  claims  of  a 
husband  in  his  own  right  other  than  those  which   arise 


(a)  The  15  &  16  Vict.  c.  76, 
8.  40,  enacts : — **  In  anj  action 
brought  by  a  man  and  his  wife 


for  an  injury  (lone  to  the  wife  in 
respect  of  which  she  is  necessarily 
joined  as  co-plaintiff,  it  shall  be 
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consequentially  from  the  injury  to  the  wife.  In  support  of 
his  argument  he  cited  Day's  Common  Law  Procedure 
Act,  p.  42  (a),  (b). 


lawful  for  the  husband  to  add 
thereto  claims  in  his  own  right, 
and  separate  actions  brought  in 
respect  of  such  claims  may  be 
consolidated  if  the  Court  or  a 
Judge  shall  think  fit :  provided 
that  in  case  of  the  death  of  either 
plaintiff,  such  suit,  so  far  only  as 
relates  to  the  causes  of  action,  if 
any,  which  do  not  surrive  shall 
abate. 

(a)  Day's  Common  Law  Pro- 
cedure Act,  p.  42,  contains  the 
following  observations  on  the 
40th  section  : — "  The  above  en- 
actment is  limited  to  actions  '  for 
an  injury  done  to  the  wife.*  It 
permits  the  husband  to  add  to 
the  joint  cause  of  action  claims 
arising  to  himself  in  his  own 
right*  The  section  does  not  in 
its  terms  limit  the  claims  which 
may  be  thus  added  to  those  he 
has  in  respect  of  the  injury  done 
to  the  wife  (as  for  a  surgeon's 
bill),  and  it  might  thence  be 
argued  that  the  husband  might 
not  only  add  counts  against  the 
defendant  for  the  special  damage 
be  has  sustained  in  respect  of 
the  injury  to  the  wife,  but  also 
counts  for  goods  sold  and  deli' 
vered^  or  money  lent  by  himself. 
But  the  intention  of  the  Com- 
missioners, in  recommending  the 
change  effected  by  this  section 
(First  Report,  p.  xi.)  seems  to 
have  been  that  claims  arising  to 
^  the  husband  in  respect  of  the 
injury  to  the  wife,  and  those 
alone,  should  be  included  in  the 
joint  action.'*     This  observation 

VOL.  nL — H.  &  c.  c  c 


on  the  intention  of  the  Commis- 
sioners   seems,   however,  to  be 
scarcely  borne  out  by  the  pas- 
sage in  the  Report.    The  mate- 
rial part  of  it  is  as  follows: — 
'*We  do  not  propose,  except  in 
the  case  of  husband  and  wife, 
that  causes  of  action  accruing  to 
the  plaintiff  in   different  rights 
should  be  joined.    The  funds  to 
which    the    sums    recovered   in 
such  cases  would  be  applicable, 
and  the  judgment  with  respect 
to  each,  would  be  different,  from 
which  inconvenience  might  arise  ; 
but  with  respect  to  the  joinder 
of  a  cause  of  action  arising  to  a 
husband  in  his  own  right  with 
one  accruing  to  him  in  respect 
of  his  wife,  as  the  judgment  in 
the  event  of  his  recovering  a  ver- 
dict, and  the  fund  to  which  the 
judgment  would   be   applicable 
would  be  the  same,  we  see  no 
objection  to  permit  the  joinder, 
in  order  to  prevent  the  necessity 
of  bringing  two  actions  in  respect 
possibly  of  a    cause   of   action 
arising  out  of  the  same  transac- 
tion, as  for  instance,  where  an 
injury  has  been  done  to  the  wife 
and  the  husband  by  the  same 
wrongful  act.   We  have  provided 
for  the  only  difficulty  which  oc- 
curs to  us  as  likely  to  arise  in 
the  case  of  the  death  of  either 
party  by  proposing  that  the  suit 
should  continue  as  to  such  part 
of  the  cause  of  action  as  would 
survive,    and    abate  as    to    the 
rest.'* 
(b)  He  also  argued  that,  as 

C  KXCU. 
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qnantity,  to  wit,  500  piculs  China  cotton,  of  a  certain 
quality  and  description  at  a  certain  price  to  be  paid  by 
the  defendant  to  the  plaintiff,  and  to  be  delivered  by 
the  plaintiff  to  the  defendant  as  therein  mentioned  (a), 
and  notice  of  the  said  cotton  being  ready  for  delivery 
to  be  given  by  the  plaintiff  to  the  defendant  as 
therein  mentioned.— Averments :  that  all  things  on  the 
plaintiff's  part  were  done,  and  all  conditions  precedent 
happened,  and  all  times  elapsed  necessary  to  entitle 
the  plaintiff  to  have  the  said  cotton  accepted  by  the  de- 
fendant, and  to  be  paid  the  said  price  for  the  same,  and 
to  bring  this  action.— Breach :  that  the  defendant  did  not 
and  would  not  accept  the  said  cotton  from  the  plaintiff,  and 
did  not  and  would  not  pay  to  the  plaintiff  the  said  price 
for  the  same,  whereby  the  plaintiff  has  lost  the  price  of  the 
said  cotton  and  been  put  to  great  expense  in  keeping  and 
taking  care  of  the  same,  &c. 

Pleas  (inter  alia)  to  first  count :  Never  indebted. — To 
second  count:  That  the  contract  was  made  between  the 
plaintiff  and  the  defendant  subject  to  a  condition,  on  the 
part  of  the  plaintiff,  that  the  plaintiff  would  deliver  the  said 
cotton  in  merchantable  condition;  and  that  at  the  time 
when  the  plaintiff  was  ready  and  willing  to  deliver  the 
cotton  it  was  not  in  a  merchantable  condition,  wherefore 
and  by  reason  of  the  premises  the  defendant  refused  to 
accept  and  pay  for  the  said  cotton. 

Replication  to  plea  to  second  count. — That  the  said  con- 
tract, so  far  as  relates  to  the  matter  set  out  in  the  plea,  was 
in  the  words  following,  that  is  to  say : — **  The  cotton  to  be 
delivered  in  merchantable  condition  to  the  buyer,  the  da- 
maged, if  any,  to  be  rejected,  provided  it  cannot  be  made 
merchantable."    And  the  plaintiff  says  that  save  as  afore- 

(a)  See  note  (6),  post,  p.  750. 
c  c  c  2 
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1865.  ^i<l  there  was  no  condition  as  to  the  said  cotton  being 
delivered  in  a  merchantable  condition^  or  as  to  the  said  cot- 
ton being  rejected  or  returned.  And  the  plaintiff  further 
says  that  although  the  cotton  at  the  time  when  the  plaintiff 
was  ready  and  willing  to  deliver  the  same  was  not  in  a 
merchantable  condition,  as  in  the  plea  alleged,  the  said 
cotton  always  could  and  might  have  been  made  merchant- 
able. 

Demurrer,  and  joinder  therein. 

Crompton  argued  for  the  plaintiff  (a). — The  plea  is  bad, 
and  the  replication  good  (£)•  According  to  the  true 
construction  of  the  contract,  the  defendant  had  no  right  to 
refuse  to  accept  the  cotton  because  it  was  not  in  a  mer- 
chantable condition,  if  it  could  be  made  merchantable.  A 
different  construction  gives  no  effect  to  the  latter  words  of 
the  contract.  [Channell^  B. — The  second  count  must  be 
read  as  if  it  had  set  out  the  contract  in  terms ;  then  would 
it  not  be  a  good  plea  that  the  cotton  was  not  in  a  mer- 
chantable condition  ?]  When  it  was  ascertained  that  the 
cotton  could  be  made  merchantable,  there  was  a  sale  of  the 
specific  article ;  and  the  neglect  to  make  it  merchantable  is 
only  ground  for  a  cross  action  or  a  reduction  in  the  price : 
Parson  v.  Sextan  (c).  [^Martin,  B. — Formerly  it  would 
have  been  necessary  to  set  out  the  contract  in  the  declara- 
tion and  aver  performance  of  conditions  precedent;  then 
would  it  have  been  sufficient  to  aver  that  the  cotton  miffht 
have  been  made  merchantable  ?] 

(a)  In  last  Hilary  Term  (Jan.  Court  the  plaintlfiTs  counsel  con- 

23). — Crompton  began,  because  sen  ted  that  the  case  should  be 

there  were  pleas  on  the  record  argued  as  if  the  contract  (which 

(immaterial  to  the  present  ques-  see  post,  p.  754)  had  been  set  out 

tion)  to  which  plaintiffdemurred.  verbatim  in  the  declaration. 

{b)  At  the  suggestion  of  the  (c)  4  C.  B.  899. 
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Brett  {Arthur  Peel  with  him),  for  the  dcfiNidant. — The 
cotton  must  be  in  a  merchantable  condition  at  the  time 
when  the  seller  is  ready  to  deliver  it.     If  the  cotton,  when 
it  arrives,  is  in  such  a  condition  that  the  purchaser  might 
reject  it,  he  must  give  notice  to  the  seller  to  make  it  mer- 
chantable before  the  latter  can  call  on  him  to  accept  it. 
The  words  of  the  contract,  ^^  the  cotton  to  be  delivered  in 
merchantable  condition  to  the  buyer,"  cannot  be  satisfied 
unless  it  is  in  that  condition  at  the  time  of  its  delivery. 
That  is  a  stipulation  in  favour  of  the  buyer ;  then  follows 
a  stipulation  in  favour  of  the  seller,  *^  the  damaged,  if  any^ 
to  be  rejected,  provided  it  cannot  be  made  merchantable." 
If  the  cotton  is  not  merchantable,  the  purchaser  is  not 
bound  to  accept  any  part  of  it.     Upon  these  pleadings,  it 
appears  that  the  seller  has  not  put  himself  in  a  condition 
to  call  upon  the  purchaser  to  accept  the  cotton. 

Crompton  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
ant is  entitled  to  judgment.  The  meaning  of  the  contract 
is  that  the  cotton  should  be  in  a  merchantable  condition 
when  the  plaintiff  was  ready  to  deliver  it. 

Mabtin,  B. — I  am  of  the  same  opinion ;  but  I  found 
my  judgment  upon  the  assumption  that  the  whole  contract 
is  set  out  in  the  declaration,  and  then,  reading  the  plea  and 
replication  together,  it  seems  to  me  the  plaintiff  is  in  the 
condition  of  admitting  that  no  portion  of  the  cotton  was  in 
a  merchantable  condition  at  the  time  of  its  delivery. 

Then  the  question  is^  what  is  the  meaning  of  the  term^ 
"  to  be  delivered  in  merchantable  condition  to  the  buyer ; 
the  damage,  if  any,  to  be  rejected  provided  it  cannot 
be  made  merchantable"?    In   my  opinion  the   meaning 
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1865.  '^  ^hft^  ^bc  bulk,  at  all  events^  mast  be  in  a  mer- 
chantable condition,  and  that  the  subsequent  part  of  the 
contract  has  reference  to  what  is  common  enough  when 
goods  arrive  from  abroad,  that  some  part  of  them  is 
damaged  by  wet  or  otherwise,  and  then  the  purchaser  may 
reject  that  part  provided  it  cannot  be  made  merchantable. 
What  part  being  damaged  would  entitle  him  to  reject  the 
whole  must  be  decided,  not  by  us,  but  by  a  jury,  according 
to  the  custom  and  practice  at  Liverpool.  If  only  a  reason- 
able quantity  is  damaged  and  cannot  be  made  merchantable, 
the  bulk  is  not  to  be  rejected,  but  accepted  subject  to  a 
reduction  of  the  price.  I  agree  with  Mr.  Cramptorif  that 
in  the  event  of  the  cotton  being  accepted,  the  seller  is 
bound  to  go  to  the  expense  of  making  it  merchantable. 
Upon  these  pleadings  I  think  that  the  defendant  is  entitled 
to  judgment,  but  I  cannot  forbear  stating  that  in  a  matter 
of  this  kind,  pleas  and  demurrers  are  unsatisfactory  modes 
of  obtaining  the  judgment  of  the  Court. 

Channell,  B. — We  are  asked  to  give  judgment,  not 
upon  the  pleadings  as  originally  framed,  but  as  altered  by 
setting  out  in  the  second  count  the  contract  in  terms. 
Then  we  have  to  say  how  far  the  plea  to  the  second  count, 
so  amended,  is  an  answer.  In  my  opinion  the  plea  affords 
a  primit  facie  answer;  and  therefore  we  must  see  whether 
that  answer  is  avoided  by  the  replication. 

The  plea  avers  that  at  the  time  when  the  plaintiff  was 
ready  and  willing  to  deliver  the  cotton  it  was  not  in  mer- 
chantable condition,  wherefore  and  by  reason  of  the  premises 
the  defendant  refused  to  accept  it.  The  plaintiff  by  his 
replication  says  that  although  the  cotton  at  the  time  when 
the  plaintiff  was  ready  and  willing  to  deliver  the  same 
was  not  in  a  merchantable  condition,  it  always  could  and 
might  have  been  made  merchantable. 
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The  qaestion  then  is  whether,  upon  the  record  as  amended 
and  having  reference  to  the  contract  set  out  in  it,  the  plain- 
tiff was  in  a  situation  to  make  out  an  invoice  and  call  upon 
the  defendant  to  accept  the  cotton  and  pay  the  price.  I 
apprehend  that  he  was  not,  merely  because  at  some  future 
period  the  cotton  might  be  made  merchantable.  The 
defendant  had  no  right  to  reject  the  cotton  merely  be- 
cause it  arrived  in  this  country  in  a  damaged  state,  if  it 
could  be  made  merchantable,  but  he  had  a  right  to  expect 
that  it  should  be  made  merchantable  before  he  accepted  it 

PiGOTT,  B. — I  also  think  that  the  defendant  is  entitled 
to  our  judgment.  Taking  the  pleadings  to  be  as  stated 
by  my  brother  Channel^  the  question  is,  what  is  the  mean- 
ing of  this  clause  of  the  contract,  ''the  cotton  to  be 
delivered  in  merchantable  condition  to  the  buyer,  the 
damaged,  if  any,  to  be  rejected,  provided  it  cannot  be  made 
merchantable."  It  is  a  strange  proposition  which  the  plain- 
tiff is  driven  to  rely  on,  that  though  on  the  face  of  the  con- 
tract there  is  that  express  stipulation,  it  may  be  read  as  if 
no  part  of  the  cotton  need  be  delivered  in  a  merchantable 
condition  so  long  as  it  can  be  made  merchantable  at  any 
time  thereafter.  I  think  the  meaning  is  that  the  bulk  of  it 
is  to  be  in  a  merchantable  condition.  There  may  be  a 
small  exception  of  damaged  cotton  and  if  that  can  be  made 
merchantable  it  is  no  ground  for  the  buyer  rejecting  it 
That  being  the  meaning  of  the  contract,  I  think  the  plea  is 
good  and  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant 


\ 
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The  issues  in  fact  came  on  for  trial  before  MeUor,  J.,  at 

the  last  Liverpool  Spring  Assizes,  when  it  appeared  that  the 

plaintiff  and  defendant  were  cotton  brokers  in  Liverpool. 

On  the  14th  Aprils  1864,  the  plaintiff  agreed  to  sell  to  the 

defendant  500  picub  China  cotton.    Bought  and  sold  notes 

were  exchanged,  and  the  following  is  a  copy  of  the  bought 

note  which  was  addressed  to  the  plaintiff,  and  signed  by 

the  defendant : — 

"  Liverpool,  14th  April,  1864. 

**  I  have  this  day  bought  from  you  the  following  (500)  five 
hundred  piculs  China  cotton,  at  seventeen  pence  {\1dS)  per 
lb.,  June  or  July  delivery,  1864.  Guaranteed  fair,  marks  to 
be  given  when  the  cotton  is  ready  for  delivery.  In  case  of 
dispute  arising  out  of  this  contract  the  matter  to  be  referred 
to  two  respectable  brokers  for  settlement,  who  shall  decide 
as  to  quality,  and  the  allowance,  if  any,  to  be  made.  The 
cotton  to  be  taken  from  the  warehouse  with  the  customary 
allowances  of  tare  and  draft,  and  the  invoice  to  be  dated 
from  the  date  of  the  notice  being  given  that  the  cotton  is 
ready  for  delivery.  To  be  delivered  in  merchantable  con- 
dition to  the  buyer ;  the  damaged,  if  any,  to  be  rejected, 
provided  that  it  cannot  be  made  merchantable.  Payment 
within  ten  days  from  date  of  invoice  or  before  delivery,  if 
required,  equal  to  cash  in  ten  days  and  three  months." 

The  plaintiff,  for  the  purpose  of  fulfilling  his  contract, 
on  the  24th  of  June,  by  a  contract  in  writing,  purchased 
from  Messrs.  Whittaker,  Whitehead  &  Co.,  of  Liverpool, 
merchants,  190  bales  China  cotton  ex  **  Queensbury,"  which 
were  estimated  to  contain  about  420  piculs.  A  picul  is  a 
Chinese  weight  equivalent  to  133^  lbs.  On  the  25th  of 
June  the  plaintiff  sent  to  the  defendant  a  memorandum  of 
which  the  following  is  a  copy  : — 

**  Mr.  Samuel  Gath. 
'*I  beg  to  declare  the  following  as  ships'  names  and 
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marks  against  500  picuk  China  cotton  sold  yon  on  the 
14th  April,  1864. 

[P]  420  piculs,  ex  *  Queensborj.' 
80    do.    ex  *  Princess  Royal.' 
Liverpool,  25th  June,  1864." 

The  defendant  entered  into  a  contract  to  sell  to  the  firm 
of  Currie  &  Co.  the  cotton  which  he  had  bought  of  the 
plaintiff.  On  the  4th  of  July  the  plaintiff  met  Mr.  Currie, 
one  of  the  firm,  who  objected  that  the  notice  was  informal, 
and  thereupon  the  plaintiff  said  that  he  would  give  notice 
then,  and  the  invoice  should  date  from  that  day,  to  which 
Mr.  Currie  replied  **  Very  well.''  On  the  same  day  the 
plaintiff  received  a  notice  from  Messrs.  Whittaker  &  Co. 
that  the  190  bales  *'ex  Queensbury"  would  be  weighed 
over,  and  such  notice  was  sent  by  the  plaintiff  to  the 
defendant.  Neither  the  defendant  nor  the  plaintiff,  nor 
any  person  on  behalf  of  either  of  them,  attended  the  weigh- 
ing of  the  cotton,  and  no  evidence  was  given  that  it  was 
weighed. 

The  190  bales  of  cotton,  **  ex  Queensbury,"  was  part  of  a 
larger  quantity  and  were  lying  in  a  warehouse  in  the  Albert 
Dock,  Liverpool  On  the  2nd  July,  1864,  the  cotton  was 
re-stored  by  Messrs.  Whittaker,  Whitehead  &  Co.  to  their 
order.  On  the  previous  27  th  of  June  the  plaintiff  had 
received  from  Messrs.  Whittaker,  Whitehead  &  Co.,  a 
delivery  order,  dated  the  23rd  June,  for  the  190  bales,  but 
they  were  never  transferred  into  the  plaintiff's  name  in  the 
warehouse  books.  On  the  7th  July  the  defendant  asked 
the  plaintiff  for  a  sampling  order,  so  that  he  might  obtain 
samples  of  the  190  bales,  and  the  plaintiff  accordingly  pro- 
cured a  sampling  order  from  Messrs.  Whittaker  &  Co.  for 
the  defendants;  and  on  or  about  the  11th  of  July  Messrs. 
Currie  obtained  samples  firom  the  Albert  Dock  warehouse. 
After  examining  the  samples,  Messrs.  Currie  &  Co.  said 
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1865.  ^^^  ^^^  cotton  was  not  merchantable,  and  required  an 
arbitration  upon  it ;  and  accordingly  the  plaintiff  and 
Messrs.  Currie  &  Co.  respectively  appointed  an  arbitrator. 
On  the  29th  July  the  arbitrators  decided  that  an  allowance 
of  ^d,  per  lb.  should  be  made  on  the  cotton  on  account 
of  its  quality.  Evidence  was  adduced  to  shew  that  the 
damaged  portions  had  been  picked  out  of  the  190  bales  by 
the  1st  of  June,  and  that  the  residue  was  merchantable. 
On  the  7th  of  July  an  invoice  was  sent  by  the  plaintiff  to 
the  defendant,  and  returned  by  him  to  the  plaintiff.  The 
invoice  was  altered  by  making  the  allowance  of  j^  per 
lb.,  and  sent  back  to  the  defendant.  After  the  samples 
were  taken,  and  before  the  arbitration,  the  plaintiff  applied 
,  to  the  defendant  for  payment  of  the  cotton,  and  the  defend- 
ant, in  reply,  said  that  he  had  spoken  to  Messrs.  Currie  & 
Co.,  and  when  the  arbitration  was  settled  he  would  pay 
him  1000/.  on  account.  The  defendant  afterwards  refused 
to  accept  or  pay  for  the  cotton.  On  the  27th  July,  1864, 
Messrs.  Whittaker  &  Whitehead  put  a  stop-order  on  the 
190  bales  of  cotton,  the  effect  of  which  was  that  no  delivery 
could  be  obtained  unless  upon  their  order.  The  plaintiff 
was  never  in  a  position  to  deliver  the  80  piculs  ex  **  Princess 
Royal,"  and  nothing  was  ever  done  by  the  plaintiff  or 
defendant  with  respect  to  such  80  piculs.  On  the  24th  of 
October  the  plaintiffs  attorney  wrote  to  the  defendant 
demanding  payment. 

It  was  submitted,  on  the  part  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover  on  the  count  for  goods 
bargained  and  sold,  on  the  ground  that  the  property  in  the 
cotton  never  passed  to  the  defendant ;  also  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  special  count,  inas- 
much as,  the  contract  being  for  an  entire  quantity  of  500 
piculs,  the  defendant  was  never  in  a  position,  or  offered,  to 
deliver  that  quantity,  but  only  420  piculs. 
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On  the  part  of  the  plaintiff  it  was  contended  that  the  defend- 
ant had  never  objected  to  the  notice,  or  to  take  the  cotton 
on  the  ground  of  the  deBciency  in  quantity,  and  that  he  had 
agreed  to  take  or  assented  to  take  the  smaller  quantity. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  cotton  was  merchantable ;  also  whether  the  defendant 
agreed  to  take,  or  assented  to  take,  the  smaller  quantity. 
The  jury  answered  both  questions  in  the  affirmative,  and 
the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  on  the  count  for  goods  bargained  and  sold,  for 
2852/.  4«.,  being  the  invoice  price  of  the  420  piculs,  with 
the  deduction  of  the  allowance,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recover  on 
the  special  only,  to  reduce  the  damages  to  845/.  2«.,  being 
the  difference  between  the  contract  price  and  the  price  on 
the  24th  October,  the  date  of  the  letter  written  to  the 
defendant  by  the  plaintiff's  attorney ;  or  to  nominal  damages 
if  the  damages  were  to  be  estimated  by  the  market  price 
at  any  other  time. 

Brett^  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly ;  against  which 

Edward  James  and  CrompUm  shewed  cause.— When  the 
cotton  was  weighed  the  property  in  it  passed  to  the  defend- 
ant, and  the  plaintiff  was  entitled  to  maintain  an  action  for 
goods  bargained  and  sold.  The  contract  being  for  cotton 
**  guaranteed  fair,"  if  it  does  not  correspond  with  the  sample 
the  purchaser  may  reject  it,  but  if  it  is  '*  fair,"  he  is  bound 
to  take  all  that  can  be  made  merchantable.  The  defendant 
considered  himself  bound  to  accept  the  cotton,  for  he 
required  the  referees  to  determine  what  allowance  should 
be  made  to  him,  which  was  done,  and  the  invoice  altered 
accordingly.    The  only  question  is  whether,  the  contract 
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being  for  an  entire  quantity,  viz.,  500  piculs,  the  plaintiff 
can  recover  in  respect  of  the  delivery  of  less  than  that 
quantity,  there  being  no  new  contract  to  accept  420  piculs. 
But  the  plaintiff  has  done  all  that  was  necessary  to  vest  the 
property  in  the  420  piculs  in  the  defendant,  and  the  jury 
have  found  that  he  agreed  to  accept  them ;  therefore  he  is 
liable  to  pay  the  contract  price.  Suppose  the  420  piculs 
had  been  delivered  into  the  warehouse  of  the  defendant, 
and  he  had  accepted  them  and  dealt  with  them  as  his  own, 
could  he  afterwards  refuse  to  pay  the  price  because  the 
remaining  80  had  not  been  delivered  ?  [Martin,  B. — If  a 
man  agrees  to  sell  100  quarters  of  wheat,  and  afterwards 
finds  that  he  possesses  only  80,  which  the  buyer  consents 
to  accept,  that  is  not  a  new  contract,  but  a  waiver  of  the 
delivery  of  the  remainder;  and  no  action  could  be  main- 
tained by  the  vendee  against  the  vendor  for  not  deliver- 
ing the  whole  quantity  of  100  quarters.] 
The  Court  then  called  on 

Brett  hnd  Arthur  Peel,  to  support  the  rule. — The  contract 
was  for  the  sale  of  an  entire  quantity  of  500  piculs  of 
cotton,  and  the  plaintiff  had  the  whole  of  June  and  July 
to  deliver  them,  and  the  defendant  had  the  same  time  to 
accept  them.  Then  the  question  is^  whether  the  plaintiff 
was  ready  in  the  whole  of  June  or  July  to  deliver  500 
piculs  of  cotton.  [^Martin,  B. — He  was  not]  By  the  terms 
of  the  contract  the  defendant  was  not  bound  to  accept  less 
than  that  quantity.  But  then  it  is  said  that  the  defendant 
agreed  to  accept  420  only,  and  the  jury  have  found  that  he 
did;  but  the  plaintiff  cannot  recover  on  such  an  agreement* 
[Martin,  B. — The  question  left  to  the  jury  was  whether  the 
defendant  accepted  the  smaller  quantity.]  If  he  did,  that  is 
a  new  contract,  and,  not  being  in  writing,  is  void  by  the  17th 
section  of  the  Statute  of  Frauds.     The  plaintiff  was  never 
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in  a  position  to  pass  the  property  in  the  cotton,  or  ready  to 
deliver  any  part  of  it.  The  defendant  could  not  be  guilty 
of  any  breach  of  contract  during  all  July,  because  the 
plaintiff,  during  that  time,  never  had  any  property  in  the 
cotton.  He  agreed  to  purchase  of  Messrs.  Whittaker  190 
bales,  but  no  property  in  any  specific  cotton  passed  from 
him  to  the  defendant,  and  the  delivery  order  was  cancelled. 
^Martin,  B. — The  defendant  had  an  opportunity  of  seeing 
the  cotton  weighed.]  How  can  it  be  said  that  the  defendant 
has  accepted  goods  from  the  plaintiff*  when  the  latter  was  never 
in  a  situation  to  deliver  them  ?  [Martin^  B. — Upon  the 
evidence  there  seems  to  me  a  valid  bargain  and  sale,  if  not 
a  sale  and  delivery.  Pollock,  C.  B.—  The  property  in  the 
cotton  which  was  weighed  passed  to  the  defendant.]  The 
17th  section  of  the  Statute  of  Frauds  requires  not  only  an 
acceptance,  but  an  actual  receipt  of  the  goods,  and  how 
can  there  have  been  a  receipt  when  the  plaintiff  was  unable 
to  give  either  an  actual  or  a  constructive  delivery  ?  If  the 
property  in  the  420  piculs  did  not  pass  to  the  defendant, 
the  plaintiff  can  only  sue  for  the  refusal  to  accept,  in  which 
case  he  will  merely  be  entitled  to  recover  the  difference 
between  the  invoice  price  and  the  market  price  on  the  day 
when  the  breach  of  contract  occurred. 

Pollock,  C.  6. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  The  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  nominal 
damages,  or  to  reduce  the  verdict  to  845/.  2$.  With  respect 
to  the  first  branch  of  the  rule,  the  jury  have  found  that 
the  defendant  accepted  the  lesser  quantity  mentioned  in 
the  invoice,  and  in  my  opinion  there  was  evidence  to  sup- 
port their  finding.  As  to  the  amount  of  damages,  on 
which  point  the  learned  Judge  reserved  two  questions  for 
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1865.  ^^^  coDsideratioD  of  this  Courts  I  do  not  think  that  we 
are  called  upon  to  disturb  the  verdict  The  main  point 
ai]gued  on  behalf  of  the  defendant  was  whether  there  was 
evidence  from  which  the  jury  could  properly  find  that  there 
was  an  acceptance  of  the  lesser  quantity,  and,  if  so,  the 
plaintiflF  is  entitled  to  recover  on  the  count  for  goods 
bargained  and  sold.  I  think  that  there  was  evidence,  and 
therefore  the  rule  will  be  discharged. 

Martin,  B. — I  am  of  the  same  opinion.  The  case,  when 
understood,  is  clear.  So  far  from  our  judgment  being  at 
variance  with  the  opinion  of  my  brother  Mellor,  it  is  in 
complete  accordance  with  it.  He  told  the  jury  that  if  they 
found  that  the  defendant  accepted  the  lesser  quantity,  the 
plaintiff  was  entitled  to  recover  the  invoice  price,  and  I  am 
of  opinion  that  he  is  so  entitled. 

On  the  I4th  of  April,  1864,  the  plaintiff  agreed  to  sell 
to  the  defendant  600  piculs  of  China  cotton,  at  17 d.  per  lb., 
June  or  July  delivery,  1864,  guaranteed  fair.  The  con- 
tract contained  the  ordinary  stipulation  in  all  these  Liver- 
pool cotton  contracts,  that  in  case  of  dispute  the  matter 
should  be  referred  to  two  respectable  brokers  for  settlement 
It  appears  that  when  the  contract  was  made  the  plaintiff 
nad  not  the  cotton,  but  on  the  24th  of  June  he  purchased 
from  persons  trading  under  the  style  of  Whittaker  &  Co. 
190  bales,  which  was  in  reality  420  piculs;  and  on  the 
27th  of  June  he  received  from  Messrs.  Whittaker  a  deli- 
very order.  Now,  a  delivery  order  is  familiar  to  most 
persons :  it  is  an  order  from  the  vendor  to  the  warehouse- 
man to  deliver  the  goods  to  the  vendee.  According  to  the 
evidence  of  the  principal  officer  the  delivery  order  was 
lodged  at  the  docks  somewhere  about  that  time.  The  next 
step  was  fur  the  plaintiff  to  obtain  from  Messrs.  Whittaker 
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a  sampling  order,  and  forward  it  to  the  defendant,   and 
that   was  done.      The  next  step  was  the  weighing,  and 
in  the  invoice    the  weight   of   each    bale  was  separately 
put    down.      This    invoice   was    sent    in    the   ordinary 
course.     But  some  objection  was  made  to  the  quality  of 
the  cotton,  and  thereupon  the  defendant  gave  the  ordinary 
notice  to  act  upon  the  second  condition  in  the  contAtet : 
**  in  case  of  dispute  arising  out  of  this  contract,  the  matter 
to  be  referred  to  two  respectable  brokers  for  settlement, 
who  shall  decide  as  to  quality  and  the  allowance.**    The 
two  brokers  accordingly  met,  and  decided  that  an  allowance 
should  be  made  of  one-eighth  of  a  penny  per  lb.     There- 
upon the  invoice  was  sent  back  by  the  defendant,  and  a 
deduction  was  made  from  the  original  price,  making  a  net 
sum  of  2852/.  4«.     Afterwards  the  invoice  was  sent  back 
to  the  defendant,  who  never  made  the  slightest  objection 
to  it.    On  the  27th  of  July  the  plaintiff  put  the  stop-order 
on  the  cotton,  and  if  the  defendant,  or  Messrs.  Currie,  his 
vendees,  had  insisted  on  the  delivery  of  the  goods  after  the 
stop-order  was  put  on,  and  had  failed  to  obtain  them,  a 
different  question  might  have  arisen ;  but  that  was  not 
done.   .The  defendant  seems  to  have  determined  not  to 
take  the  cotton,  and  it  remained  at  the  docks.     On  the 
1st  of  December  the   stop-order  was   taken  off,   but  no 
attempt  was  ever  made  by  the  defendant,  or  his  vendees,  to 
obtain  possession  of  it.     The  questions  which  the  Judge 
left  to  the  jury  had  reference  to  the  state  of  things  when 
the  invoice  was  altered ;  and  in  my  judgment  when  the 
goods  were  weighed,  the  price  ascertained,  and  the  invoice 
sent  in,  corrected  in  accordance  with  the  decision  of  the 
referees,  there  was  evidence  for  the  jury  th^t  the  property 
in  the  cotton  ceased  to  be  in  the  plaintiff,  and  passed  to 
the  defendant ;  and,  if  so,  the  plaintiff  is  entitled  to  main- 
tain an  action  for  goods  bargained  and  sold. 
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1865.  It  is  argued  that  no  action  can  be  maintained,  because 

the  contract  was  for  the  sale  of  500  piculs,  not  420.     If  the 
defendant  had  always  stood  upon  that,  it  would  have  been 
unanswerable.     I  apprehend  that  no  action  could  be  main- 
tained on  the  contract,  because  the  plaintiff  was  never  in  a 
situation   to  deliver  500  piculs  of  cotton ;  but  when  the 
4^  piculs  were  weighed  and  accepted  the  property  in 
them  passed   as    much  as   if   the  whole  fiOO  had   been 
weighed.    The  contract  being  for  500  piculs,  the  defendant 
might  have  refused  to  accept  any  less  quantity,  but  when 
be  assented  to  take  a  portion  only,  in  my  opinion  there 
was  no  new  contract  which  required  a  note  in  writing  to 
satisfy  the  Statute  of  Frauds.     The  Judge  left  it  to  the 
jury  to  say,  not  only  whether  the  cotton  was  merchantable, 
but  also  whether  the  defendant  accepted  it,  and  they  an- 
swered both  questions  in  the  affirmative.     It  seems  to  me 
that  everything  was  done  which  was  necessary  to  pass  the 
property  in  these  420  piculs  to  the  defendant,  and  the 
jury  having  found   that  he   actually  accepted   them,  the 
plaintiff  is  entitled  to  recover  the  price,  and  the  rule  must 
be  discharged. 

Rule  discharged. 
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ReMPSON   v.   BoTLE,  May  9,  10. 
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ECLARATION   (so  far  as  material)  for  money  had  The  defend- 

.  .     .        ante,  metal 

and  received  by  the  defendants  for  the  use  of  the  plaintiffs  brokers,  em- 

Tiloved  DV  ^3 

as  assignees  of  Alfred  Barker  and  Anne  Maria  Barker,  &  Co.,  pur-' 

t       1         ,  chased  for 

bankrupts.  themofN.& 

Pleas.— First:  Never  indebted.     Third,  Set-off.— Issues  S^of^g^" 
thereon.  TJ"  a    * 

defendante 

At  the  trial,  before  miles,  J.,  at  the  Warwickshire  Spring  signed  bought 

'  '      '  r       o   and  sold  notes, 

Assizes,  1865,  the  following  facts  appeared : — The  defen-  'which  only 

.  .  differed  in 

dants  carried  on  business  under  the  name  of  Pelly,  Boyle  these  particu- 
&  Co.,  as  metal  brokers,  in  London,  and  the  bankrupts  bought  note 
(Alfred  Barker  and  Anne  Maria  Barker)  under  the  names  ^enns  *'  De- 
of   E.  Barker  &  Son,  as   metal  dealers  in   Birmingham.  glJ'^B^C- 
Prior  to  December,  1863,  the  defendants  had  been  engaged  ^^?t.P^d 
in  several  transactions  with   the   bankrupts   both  in   the  the  sold  note 

*  contained  the 

purchase  of  copperas  their  brokers,  and  in  making  advances  terms  "De- 
posit" (blank); 

to  them  on  copper  which  the  bankrupts  deposited  with  the  *' Brokerage 
defendants.     With  a  view  of  protecting  themselves  against  mid,  that 
a  &1I  in  the  market,  the  defendants  had  in  each  of  the  ^admissible 
purchase  transactions  taken  from  the  bankrupts  a  deposit  of  ^e  terns  as 
10  per  cent  on  the  purchase  money,  and  in  each  of  the  ^^^J^^^*^^ 
advance  transactions  had  reserved  a  similar  manrin  between  ^er©»  in  fact, 

°  merely  memo- 

the  amount  of  the  advance  and  the  value  of  the  copper  in  nncia  of  the 

terms  on 

respect  of  which  the  advance  was  made.     As  a  further  which  the  de- 
protection,  the  defendants  had  stipulated  in  each  transac-  employed  as 
tion  that,  in  the  event  of  copper  falling  in  the  market,  the  the  buyer^and 
margin  of  10  per  cent,  should  be  kept  up.     In  December,  Jhar'w^n  so 

explained, 
the  bought  and  sold  notes  contained  no  material  variance. 

VOL.  III. — H.  &  C.  D  D   D  EXCH. 
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1863,  ncgociations  took  place  between  the  bankrupts  and 
the  defendants  with  the  view  to  the  purchase  of  iron  by  the 
bankrupts  through  the  defendants  as  brokers,  and  ultimately 
on  the  31st  of  December,  1863,  Alfred  Barker,  who 
transacted  the  business  of  his  firm^  called  at  the  defendants' 
office,  and  proposed  to  make  a  purchase  of  iron  through 
the  defendants.  The  defendants,  before  assenting  to  this 
proposal,  made  a  requisition  that  a  deposit  of  5s.  per  ton 
should  be  paid  down  in  cash,  but  to  this  proposal  Alfred 
Barker  objected  though  willing  to  give  the  acceptance  of 
his  firm  for  the  amount  of  the  deposit  The  evidence  as  to 
the  subsequent  conversation  was  contradictory.  According 
to  the  defendants'  version  (which  the  jury  by  their  verdict 
adopted)  the  defendants  proposed  that  as  they  had  a  mai^^n 
on  the  copper  transactions  they  should  look  to  that  to  cover 
any  loss  that  might  arise  on  the  iron.  To  this  proposal  Alfred 
Barker  agreed,  and  accordingly  directed  the  defendants  to 
buy  on  account  of  his  firm  at  the  then  market  price  (70i« 
6(L  per  ton)  5000  tons^  and  to  watch  the  market  with  the 
view  to  the  purchase  of  another  5000.  At  this  interview 
(according  to  the  defendants'  evidence)  it  was  further 
agreed  that  the  bankrupts  should  give  their  acceptance  for 
the  amount  of  the  deposit,  if  copper  fell  in  the  market,  or 
the  defendants  were  in  want  of  a  bill.  Copper  did  not  fall, 
and  no  bill  was  ever  given. 

The  defendants,  at  the  time  of  the  above  mentioned 
interview,   had  5000  tons  of  iron  for   sale  belonging  to 
Messrs.  Ncwby  &   Co.,  and   on  the  same  day  (3 1st  of 
December)  they  forwarded  to  Messrs.  Newby  &  Co.  a  note 
in  the  following  terms : — 

"  All  Hallows  Chambers, 

^'  Lombard  Street,  London, 

''  3l8t  December,  1863. 

"  Sold  for  account  of  Messrs.  Newby  &  Co.,  to  our  prin- 
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cipalsy  Storekeeper's  warrants  for  5000  tons  (five  thousand) 

of  Scotch  pig  iron  m/n  g-m-b,  f.  o.  b.  (a)  Glasgow  at  70/6 

per  ton,  net  cash,  in  Glasgow,  on  12th  March,  1864,  or 

before,  in  buyer's  option,  on  7  days'  notice  being  given 

against  said  documents. 

"  Pelly,  Boyle  &  Co.'' 

"Prompt  as  above. 

"  Deposit. 

"  Discount  0. 

"  Brokerage  \  per  cent." 

No  stipulation  had  been  made  by  Messrs.  Newby  &  Co. 
for  payment  of  a  deposit  to  them,  nor  was  any  deposit 
ever  paid  them  by  the  defendants.  The  same  day  (Slst 
of  December)  the  defendants  forwarded  to  the  bankrupts' 
firm  in  Birmingham  a  note  in  the  following  terms : — 

"  All  Hallows  Chambers, 

"  Lombard  Street,  London, 

«  31st  December,  1863. 

"  Bought  for  account  of  Messrs.  E.  Barker  &  Son,  from 
our  principals,  storekeeper's  warrants  for  5000  tons  (five 
thousand)  of  Scotch  pig  iron,  m/n,  g.  m.  b.,  f.  o.  b.  Glas- 
gow at  70/6  per  ton,  net  cash  in  Glasgow  on  12th  March, 
1864)  or  before  in  buyer's  option  on  7  days'  notice  being 
given  against  said  documents. 

"  Prompt  as  above. 

**  Deposit  5/ per  ton  by  buyer's  acceptance,  payabk  \2ih 
March. 

"  Discount  0. 

"  Brokerage  0  per  cent, 

'  «  Pe'lly,  Boyle  &  Co., 

"  Sworn  Metal  Brokers." 

It  was  proved  that,  by  the  practice  of  the  metal  market, 
brokerage  is  payable  by  the  seller,  and  not  by  the  buyer ; 
(a)  Mixed  numbers,  good  merchantable  brand,  free  on  board. 

D   D   D    2 
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1865.  ®"*^  t^^^  when  (as  is  the  usual  practice)  a  broker  purchases 
or  sells  without  disclosing  his  principal,  he  is  himself  liable 
to  be  looked  to,  as  the  case  is,  as  purchaser  or  seller. 

On  the  1st  of  January,  .1864,  a  letter  of  which  (so  far 
as  material)  the  following  is  a  copy,  was  sent  by  the  bank- 
rupts to  the  defendants: — 

*'  Birmingham,  Jan.  Ist,  1864. 

«  Messrs.  Pelly,  Boyle  &  Co. 
**  Dear  Sh^, 

^  Yours  to  hand,  and  also  telegram.     Iron  contract 
for  5000  all  in  order,  &c.  *'  Yours,  &c., 

"  Edward  Barker  &  Son." 

Shortly  afterwards,  and  before  the  26th  of  February, 
1864,  the  other  5000  tons,  mentioned  in  the  conversation 
of  the  31  St  of  December,  were  bought  by  the  defendants, 
by  order  of  the  bankrupts'  firm,  and,  as  in  the  first  contract, 
without  disclosing  their  principals  to  the  sellers.  The 
bought  and  sold  notes,  evidencing  the  last  mentioned  tran- 
saction, corresponded  with  one  another,  neither  document 
containing  any  stipulation  for  the  payment  of  a  deposit 
In  consequence  of  the  fall  in  the  iron  market  the  bankrupts 
(Alfred  Barker  and  Anne  Maria  Barker),  on  the  26th  of 
February,  1864,  petitioned  the  Court  of  Bankruptcy  for 
an  adjudication^  and  were  on  the  same  day  adjudged  bank- 
rupts. 

After  the  bankruptcy,  the  iron  market  continuing  to  fall 
until  the  day  for  completing  under  the  above  mentioned 
iron  contracts,  the  defendants  paid  the  deficiencies  in  re- 
spect thereof,  and  to  indemnify  themselves  sold  the  dopper 
in  their  hands  belonging  to  the  bankrupts ;  but  such  pro- 
ceeds were  not  sufficient  to  cover  the  defendants*  losses  in 
respect  of  the  iron.  The  plaintiffs,  by  their  particulars, 
gave  credit  to  the  defendants  for  all  payments  and  advances 
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in  the  above  mentioned  copper  transactions,  but  claimed  to 
recover  the  residue  of  the  proceeds  of  the  copper  sales, 
after  deducting  the  amount  of  such  last  mentioned  payments 
and  advances.  The  defendants,  on  the  other  hand,  claimed 
to  apply  that  residue  in  liquidation  of  the  losses  which 
they  had  sustained  on  the  bankrupt's  iron  contracts. 

^rhe  learned  Judge  left  to  the  jury  the  question  whether 
any  agreement  was  entered  into  between  the  banknipts 
and  the  defendants  that  the  copper  should  stand  as  a  pledge 
for  the  loss  on  the  iron ;  and,  if  so,  whether  to  the  extent 
of  5i.  per  ton,  or  to  cover  the  whole  deficiency  on  the 
iron.  The  jury  found  that  an  agreement  was  entered  into 
to  cover  the  whole  deficiency.  The  Judge  thereupon 
directed  a  verdict  to  be  entered  for  the  defendants,  with 
leave  for  the  plaintifis  to  move  to  enter  the  verdict  for 
them  for  2855/.  (the  amount  of  loss  on  the  first  iron 
contract). 

Macaulay^  on  a  former  day  in  this  Term,  obtained  a 
rule  nisi  accordingIy,''on  the  ground  that  there  was  no 
binding  contract  as  to  the  iron  bought  on  the  31st  of  De- 
cember, citing  Towneni  v.  Drakeford  {a) ;  against  which 

Lushf  Hayes,  Serjt.,  and  BeasUy  shewed  cause  (i). — The 
action  is  brought  by  the  plaintiffs,  as  assignees  of  the  bank- 
rupts, to  recover  a  surplus  in  the  hands  of  the  defendants 
arising  out  of  transactions  in  copper  between  the  bankrupts 
and  the  defendants.  The  defendants  claim,  under  special 
agreement  with  the  bankrupts,  to  apply  that  surplus  in 
liquidation  of  losses  which,  as  brokers,  they  have  sustained 
by  purchasing  iron  for  the  bankrupts  in  their  own  names. 
The  plaintiffs  do  not  deny  this  claim  so  far  as  it  relates  to 


(a)  1  C.  &  K.  20.  C.  B.,  JWarftw,  B.,  BramweO,  B., 

(b)  May  9.    Before  PoUock,      and  Pigatt,  B. 
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1865.        the  liquidation  of  losses  on  valid  iron  contracts.     But  as  to 
the  first  transaction  in  iron  thej  assert  that  no  valid  con- 
tract was  ever  made  ;    consequently   that  the  payment 
made  by  the  defendants  under  that  contract  was  a  volun- 
tary payment.    And  hi  support  of  this  view  they  rely  on 
what  they  allege  to  be  a  material  variance  between  the 
bought  and  sold  notes.     But  in  truth  there  is  no  such 
variance.     The  alleged  variance  consists  in  the  entries  of 
the  broker's  charges  for  brokerage,  and  of  the  broker's 
stipulation  for  a  deposit.    With  the  stipulation  for  a  deposit 
the  seller  has  no  concern.     That  stipulation  is  as  much  a 
mere  broker's  memorandum  as  the  charge  for  brokerage. 
[Bramtoellf  B. — There  exists  this  difference,  that  while  the 
charge  for  brokerage  cannot,  the  stipulation  for  a  deposit 
may,  form  part  of  the  bargain  between  the  buyer  and  the 
seller.]     The  parol  evidence  shews  that  is  not  the  case, 
and  for  that  purpose  parol  evidence  was  admissible.     The 
bought  and  sold  notes  are  not  the  contract,  but  merely 
memoranda  of  it,  with  the  additional  statement  by  the 
broker  of  his  own  charges.     The  contract  is  by  parol ;  the 
bought  and  sold   notes  are  the  account  of  the   contract 
which  the  broker  renders  to  his  principals.     The  Statute 
of  Frauds  is  satisfied  by  the   sold  note,  which  correctly 
describes  the  terms  of  the  contract.     Suppose   the  seller 
had  brought  an  action  either  against  the  broker  or  against 
the  buyer,  relying  on  the  sold  note,  would  the  production 
of  the  bought  note  have  been  an  answer  to  the  action  ? 
Bold  V.  Bayner  (a)  and  Bogers  v.  Hadley  (A)  are  authorities 
for  the  admissibility  of  parol  evidence  to  shew  what  really 
was  the  contract.     In  Bogers  v.  Hadley  {h)  the  contract 
declared  on  was  evidenced  by  bought  and  sold  notes,  signed 
by  the  parties,  and  parol  evidence  was  admitted  to  shew 
that  the  real  contract  between  the  parties  differed  from 
(a)  1  M.  &  W.  343.  (6)  2  H.  &  C.  227. 
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that  disclosed  by  the  notes.  Wtlde^  B.,  there  said : — '^  A 
document  in  the  form  of  a  '  bought  and  sold  note'  signed 
by  the  parties  is  not  necessarily  a  contract.  It  is  always 
competent  for  the  parties  to  adduce  evidence  of  the  circum- 
stances under  which  the  document  was  written.  In  order 
to  establish  a  written  contract  it,  is  necessary  to  prove,  not 
merely  that  a  certain  paper  bears  the  signatures  of  the 
parties,  but  that,  in  so  signing,  they  made  a  contract." 
The  case  of  Tovmend  v.  Drakeford  {a\  which  was  cited  in 
moving  for  the  rule,  is  distinguishable,  since  in  that  case 
the  stipulation  as  to  deposit  was  for  the  benefit  of  the 
seller.  Humfrey  v.  Dale  (&)  is  an  authority  that  the  pay- 
ment made  by  the  defendants  under  this  contract  was  not 
a  voluntary  payment. — Sievewright  v.  Archibald  (c)  was  also 
referred  to. 

Field  (Macaulay  and  Wills  with  him)  argued  in  support 
of  the  rule  (May  10). — There  was  no  valid  contract  for  the 
sale  of  the  iron,  inasmuch  as  there  was  a  material  variance 
between  the  bought  and  sold  notes.  The  test  is,  could  the 
bankrupts  have  sued  Messrs.  Newby  &  Co.  for  not  deliver- 
ing the  iron?  It  is  submitted  that  they  could  not,  for 
there  was  no  note  or  memorandum  in  writing  of  the  bar- 
gain  within  the  meaning  of  the  17th  section  of  the  Statute 
of  Frauds.  [Martin^  B. — After  what  was  said  by  fFilde, 
B.,  in  his  judgment  in  Rogers  v.  Hadley  (d)^  and  which 
was  cited  on  the  argument  for  the  defendants  (e),  it  is  im- 
possible to  say  that  evidence  is  not  admissible  to  explain 
the  bought  and  sold  notes.  The  transaction,  in  substance, 
is  this :  the  bankrupts  wish  to  buy,  and  Messrs.  Newby  wish 
to  sell,  a  quantity  of  iron,  and  they  employ  the  defendants, 

(a)  1  C.  &  K.  20.  (c)  17  Q.  B.  103. 

(b)  7  E.  &  B.  2G6  ;  and   on  (d)  2  XL  k  C.  227.  265, 
appeal,  E.  B.  &  E.  1004.  (c)  Supra, 
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as  brokers^  to  make  a  contract  for  the  purchase  and  sale 
of  the  iron.  The  bankrupts  agree  to  give  the  defendants 
security  for  a  deposit  of  5s.  per  ton,  and  the  brokerage, 
which  b  payable  by  the  seller,  is  ^  per  cent.  The  defendants 
thereupon  insert  in  the  bought  note  **  deposit  5s.  per  ton,* 
and  in  the  sold  note  **  brokerage  \  per  cent."  These  state* 
ments  are  no  part  of  the  contract,  but  only  memoranda  of 
the  terms  upon  which  the  buyer  and  seller  employed  the 
defendants  as  brokers.]  In  Tmonend  v.  Drakeford  (a)  the 
bought  note  had  ^*  brokerage  1  per  cent.,  deposit  15  per 
cent.,"  and  the  sold  note  *^  brokerage  \  per  cent.**  and  Lord 
Denman  niled  that  the  bought  and  sold  notes  differed  in  a 
material  particular. 

Pollock^  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  The  statements  in  the  bought 
and  sold  notes  as  to  **  deposit"'  and  ^  brokerage"  are  no  part 
of  the  contract,  but  memoranda  which  are  capable  of  expla- 
nation by  extrinsic  evidence ;  and  the  moment  the  notes 
are  read  with  the  intention  of  understanding  them  as  ex- 
plained by  the  evidence,  it  is  clear  what  the  parties  meant. 

Martin,  B. — I  am  of  the  same  opinion.  Considering 
what  is  the  nature  of  a  bought  and  sold  note,  I  think  that 
the  judgment  of  Wilder  B.,  in  Rogers  v.  Hadley^  which  has 
been  cited,  is  quite  correct,  and  that  evidence  was  admis- 
sible to  explain  the  circumstances  under  which  the  docu* 
pfients  were  written, 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  question 
is,  whether  there  is  a  difference  in  any  material  point  be- 
tween the  bought  and  sold  notes.  If  they  are  read  in 
connection  with  the  evidence,  it  is  clear  there  is  not. 

Rule  discharged  (&). 
(a)  1  Car.  &  K.  20.  (li)  Bramwell,  B.|  had  lefl  the  Ck>urt. 
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1865. 

Webber  v.  The  Great  Western  Railway  Company,        jprtf  29. 

JL  HE  declaration  (so  far  as  material)  stated   that  the  The  plaintifr 

plaintifi;  at  Worcester,  caused  to  be  delivered  to  the  de-  at  Worcester  * 

fendants  certain  goods,  &c.,  of  the  plaintiff,  to  be  carried  d^l^d^  him 

by  the  defendants  from  Worcester  to  Chester,  and  there  ^^W^JJlSier 

to  be  delivered  by  the  defendants  for  the  plaintiff  for  reward  i^P^®^;  ^• 

•'  *  (who  acted  as 

to  the  defendants.— Breach:  that  throueh  the  neglect  of  ag;eDtforre- 

^  ^  ceiTinggooda 

the  defendants  the  eoods  were  damaged.  both  of  the 

Great  Wes- 

Plea  (inter  alia). — That  the  plaintiff  did  not  cause  the  tem  Railway 
said  goods  to  be  delivered,  nor  did  the  defendants  receive  Lo^^^^Il^ 
the  same  upon  the  terms  and  for  the  purposes  alleged.-  ^ZT.y 

Issue  thereon.  Company) 

wrote  under 

At  the  trial,  before  Blackburn,  J.,  at  the  Chester  Spring  !^j^^^^  „ 
Assizes,  1865,  it  appeared  that  in  March,  1864,  the  plaintiff  and  delivered 
bought  of  a  clock  manufacturer  at  Worcester  a  skeleton  the  Gbeat 
clock,  and  directed  bim  to  forward  it  to  Chester,  where  the  ^^^  Company* 
plaintiff  resided.   The  clock  was  packed,  with  the  plaintiff's  on^h^^e'* 
address  upon  it,  and  delivered  at  Worcester  to  Pickford  &  ft^^*^?^ 
Ca,  who  acted  as  agents  of  the  defendants  for  receiving  J*^?J"*^ 
goods,  and  were  paid  by  them  for  the  collection  and  cart-  ant's  waggons 

on  the  line 

age.     Pickford  &  Co.  delivered  the  clock,  with  other  goods  of  the  London 
collected  by  them  in  Worcester,  at  the  defendants*  station.  Western  Rail- 
when  a  clerk  signed  a  printed  form  of  the  goods  so  collected,  ter^J3y<^*' 
called  a  «  Tommy  note,**  and  upon  which  was  written  as  to  ^^e^aTnce 
this  clock  «  via  Stafford."     The  clerk  forwarded  to  Chester  ^5^X*& 
an  invoice  of  the  clock,  upon  which  was  also  written  *'  vifi  Western  Rail- 

*^  ^        way  Comoany 

Stafford."    The  defendants  carried  the  clock  on  the  West  to  carry  the 

CI    is»    J    whole  distance 

jVlidland  Railway  of  which  they  were  lessees,  to  Stafford,  fromWorces- 

-  ,  .  .•..ii^jf  terto  Chester, 

from  whence  it  was  earned  m  the  defendants  waggons  on  ^nd  therefore 

the   London   and    North   Western   Railway  to   Chester.  ble^ordSnage 

Pickford  &  Co.  were  also  agents  for  the   London  and  ^f^heSS^ 

North  Western  Railway  Company-     On  the  arrival  of  the  J^^^*^^ 
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1866.        clock  at  Chester  it  was  found  to  be  damaged^  but  it  did  not 

^^^^      appear  at  what  part  of  the  journey  the  damage  had  taken  place* 

*     ^>  It  was  submitted,  on  behalf  of  the  defendants,  that  the 

Wbbtbbm      contract  was  with  Pickford  &  Co.,  and  that  there  was  no 
BailwatCo.       .,  ^  •  ,.  . , 

evidence  for  the  jury  that  the  defendants  were  hable. 

The  learned  Judge  told  the  jury,  one  question  was,  did 
the  defendants  contract  with  the  plaintiff  to  convey  the 
goods  from  Worcester  to  Chester  ?  If  Pickford  &  Ca  were 
agents  for  the  customer  to  contract  with  the  Great  Western 
Railway  Company,  and  did  so  contract,  the  plaintiff  was 
right.  But  if  Pickford  &  Co.  were  agents  for  the  London 
and  North  Western  Railway  Company,  and  as  such  accepted 
the  goods  from  the  customer  for  them,  the  plaintiff  should 
sue  either  Pickford  &  Co.  or  the  London  and  North 
Western  Railway  Company.  The  jury  found  a  verdict  for 
the  plaintiff,  with  5/.  damages,  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  on  which 
the  jury  ought  to  have  found  that  the  defendants  were  liable. 

Grove^  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly ;  against  which 

Mclntyre  shewed  cause. — The  contract  was  with  the 
Great  Western  Railway  Company  to  carry  the  clock  from 
Worcester  to  Chester,  and  the  London  and  North  Western 
Railway  Company  merely  acted  as  their  agents  in  carrying 
the  clock  from  Stafford  to  Chester.  The  direction  to  carry 
it  *'  via  Stafford''  did  not  create  a  contract  with  the  London 
and  North  Western  Railway  Company.  \Bramwelly  B. — 
The  question  is  whether  there  was  evidence  for  the  jury  of 
a  contract  by  the  Great  Western  Railway  Company  to 
carry  the  whole  distance  from  Worcester  to  Chester.]  The 
words  **via  Stafford,*'  on  the  receipt  note  and  invoice, 
merely  indicated  the  route  by  which  the  clock  would  go. 
The  defendants  might  have  said,  "  we  will  only  carry  the 
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clock   to   Stafford  and  there  hand   it  over  to   the  Lon-        1866. 

don  and   North    Western   Railway   Company."      [5raiw-      w^J[^ 

well^  B. — Suppose    a   person    delivered   to  a  carrier    at  ^« 

Brentford  a    parcel    directed   to    a   person    in    Calcutta      Wbatbeh 

...  Railway  CJa 

"per   ship   Asia;"   and   the    carrier   delivered   it   to   the 

ship's  agent  in  London,   would  the  carrier  be  liable  for 

its  loss  ?]     Muschamp  v.  The  Lancaster  8fc.  Railway  Com" 

pany  (a)  establishes  this  principle,  that  where  a  railway 

Company  undertakes  to  carry  goods  to  a  distant  place  over 

the  lines  of  other  Companies  beyond  their  own,  that  is 

primS  facie  one  contract  to  carry  the  whole  distance,  and 

they  are  liable  for  the  loss  of  the  goods  during  any  part  of 

the  journey.     That  principle  was  recognized  and  adopted 

in  Scothom  v.  TTie  South  Staffordshire  Railway  Company  (i).     , , 

[Martin^  B. — The  decision  of  the  House  of  Lords  in  The 

Bristol    and  Exeter  Railway    Company  v.    Collins  (c)    is 

conclusive  of  this  case.] 

Grove  {Horatio  Lloyd  with  him),  in  support  of  the  rule. 
— Pickford  &  Co.  were  the  agents  not  of  the  defendants, 
but  of  the  London  and  North  Western  Railway  Company, 
and  had  a  direct  interest  in  sending  goods  by  that  Com- 
pany. The  contract  of  the  defendants  was  to  carry  the 
clock  to  Stafford  and  there  deliver  it  to  the  London 
and  North  Western  Railway  Company.  [^Bramwell,  B. — 
Suppose  a  parcel  was  delivered  to  the  South  Western 
Railway  at  Reading  addressed  to  a  person  at  Dover,  "  per 
London,  Chatham  and  Dover  Railway,"  which  Company 
would  have  been  liable  if  it  was  lost  ?]  The  South  Western 
Railway  Company  would  have  performed  their  contract 
when  they  delivered  the  goods  to  the  London,  Chatham 
and  Dover  Railway.  There  was  no  proof  of  a  contract  by 
the  plaintiff  with  the  defendants.     The  plaintiff's  contract 

(a)  8  M.  &  W.  421.  (6)  8  Exch.  341  r 

(c)  7  H.  L.  194. 
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was  with  Pickford  &  Co.,  who  contracted  with  the  defend- 
ants. MuBchamp  v.  The  Lancaster  ^e*  Railway  Comr 
pany  (a)  only  decided  that  where  nothing  is  said  aboat  the 
route,  there  b  prim&  facie  one  contract  to  carry  the  whole 
distance.  Cur.  adv.  vulL 


Pollock,  C.  B.,  now  said. — The  question  in  this  case 
was,  whether  the  Great  Western  Railway  Company  were 
liable  to  the  plaintiff  for  damage  done  to  his  clock  during 
the  transit  from  Worcester  to  Chester.  I  am  of  opinion 
with  the  rest  of  the  Court  that  there  was  evidence  for  the 
jury  of  one  contract  only  and  not  two  contracts.  The  jury 
have  so  found,  and  we  think  there  was  evidence  to  warrant 
their  finding.     The  rule  must  therefore  be  discharged. 

Rule  discbai^ged. 

(a)  8M.&W.  421. 


Mt^  3, 4y  5. 


Fletcher  v.  Rtlands  and  IIorrocks. 


The  defendant    X  HIS  was  an  action  tried  at  the  Liverpool   Summer 

made  a  reser- 
voir for  water    Assizes,  1862,  when  a  verdict  was  found  for  the  plaintiff 

on  his  land, 
and  in  the 

selection  of  the  site  and  the  planning  and  constmction  of  the  reservoir  employed  a  competent 
engineer  and  competent  contractors.  In  excavatinff  the  bed  of  the  reserroir  five  old  shafts  were 
met  with,  ronning  vertically  downwards  to  old  coal  workings  under  the  site  of  the  reserroir,  and 
communicatingwith  the  plaintiff*s  colliery  by  means  of  other  old  coal  workings  under  inter- 
vening lands.  These  shafts  were  filled  wim  soil  of  the  same  kind  as  that  which  immediately 
surrounded  them,  and  it  was  not  known  to  or  suspected  b^  the  defendant,  or  the  persons 
employed  by  him  in  planning  or  constructing  the  reservoir,  that  they  were  shafts  which 
had  been  made  for  the  purpose  of  getting  coal  under  the  land  beneath  the  reservoir,  or  that 
they  led  down  to  coal  workings  under  its  site.  When  the  reservoir  was  completed,  and 
partially  filled  with  water,  one  of  these  shafts  burst  downwards,  in  consequence  of  which 
the  water  flowed  into  the  old  workings  underneath  the  reservoir,  and  by  means  of  the 
underground  communications,  into  the  plaintifTs  collieiy,  and  flooded  it.  There  was  no 
personal  negligence  or  default  on  the  part  of  the  defendant,  but  reasonable  and  proper  care 
and  skill  were  not  exercised  by  the  persons  employed,  with  reference  to  the  shafts,  to  pro- 
vide for  the  sufficiency  of  the  reservoir  to  bear  the  pressure  of  water  which,  when  fi&ed, 
it  would  have  to  bear. 

Held,  that,  under  these  circumstances,  the  defendant  was  not  responsible  for  the  damage 
done  to  the  plaintiff  by  the  water  from  the  reservoir  flooding  his  collieiy :  per  PoUock,  C.  fi, 
and  Martin,  B. — Bissentiente  Brafnipell,  B. 

Per  Bramwell,  B. — That  the  defendant  was  responsible,  on  the  ground  that  he  had 
caused  water  to  flow  into  the  plaintiff's  collieij  which  but  lor  the  defendant's  act  would  not 
have  gone  there. 
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subject  to  the  award  of  an  arbitrator,  who  was  afterwards 
empowered  by  a  Judge's  order  to  state  a  special  case  instead 
of  making  an  award. 

The  case  (so  far  as  material)  was  as  follows : — 

On  the  17th  November,  1849,  the  Earl  of  Wilton,  by 
lease  under  seal,  demised  to  the  plaintiff,  from  the  day  of 
the  date  of  the  said  lease  until  the  24th  March,  1855, 
certain  beds  of  coal  lying  under  certain  lands  belonging  to 
his  lordship,  situate  in  the  township  of  Ainsworth,  in  the 
county  of  Lancaster,  with  powers  of  winning  and  getting 
the  same  at  a  certain  acreage  rent  for  the  coal  gotten, 
subject  to  a  minimum  yearly  rent  of  1000/.^  such  rents  to 
be  paid  half  yearly. 

On  the  same  17th  day  of  November,  1849,  an  agreement 
in  writing  was  entered  into  between  Lord  Wilton  and  the 
plaintiff,  whereby  his  lordship  agreed  to  demise  to  the 
plaintiff  for  sixteen  years  from  the  24th  day  of  March, 
1855^  all  the  beds  of  coal  lying  under  the  said  last  men- 
tioned lands  and  also  under  certain  other  lands  of  hb 
lordship,  situate  in  the  township  of  Kadcliffe,  in  the  same 
county,  at  the  same  acreage  rent  as  was  payable  under  the 
said  lease,  subject  to  a  minimum  yearly  rent  of  1600/., 
such  last  mentioned  rents  to  be  also  paid  half  yearly. 

Soon  after  the  granting  of  the  said  lease  the  plaintiff 
commenced  boring  for  the  coal  thereby  demised,  but  finding 
that  the  same  would  not  be  worth  working  he  applied  for 
and  obtained  verbal  permission  from  Lord  Wilton  to  work 
the  beds  of  coal  lying  under  certain  other  lands  of  his 
lordship,  lying  to  the  north  of  the  said  first  mentioned 
lands  but  not  including  the  land  belonging  to  his  lordship 
in  which  the  reservoir  hereinafter  mentioned  was  constructed 
by  the  defendants. 

In  pursuance  of  the  permission  so  granted,  the  plaintiff 
in  or  about  the  month  of  April,  1850,  commenced  sinking 
a  pit  in  the  said  other  lands  of  Lord  Wilton,  lying  to  the 
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north  of  the  said  first  mentioned  lands,  and  in  or  about 
the  month  of  November  in  the  same  year  he  commenced 
getting  by  means  of  that  pit  the  coal  lying  under  such 
other  lands^  so  lying  to  the  north  of  the  said  first  mentioned 
lands.  The  pit  so  sunk  is  hereinafter  called  the  Red  House 
Pit,  and  the  colliery  worked  thereby  the  Red  House 
Colliery. 

The  plaintiff  continued  to  work  the  Red  House  Colliery 
from  the  time  of  his  so  commencing  to  work  the  same  until 
the  year  1855,  when  he  commenced  also  to  work  the  coal 
under  the  said  lands  of  Lord  Wilton,  in  the  township  of 
Radcliffe,  mentioned  in  the  said  agreement  of  17th  Novem- 
ber, 1849,  from  which  time  till  the  bursting  of  the  de- 
fendants' reservoir,  as  hereinafter  mentioned,  he  continued 
to  work  both  the  said  collieries. 

From  the  time  of  the  plaintiff's  commencing  to  work  the 
Red  House  Colliery  until  he  commenced  working  the 
Radcliffe  Colliery  as  aforesaid,  he  paid  Lord  Wilton  for  the 
coal  gotten  from  the  Red  House  Colliery,  at  the  rates'stipu- 
lated  to  be  paid  for  the  coal  demised  by  the  aforesaid  lease, 
and  from  the  time  of  his  commencing  to  work  the  Radcliffe 
Colliery  until  he  gave  up  and  abandoned  the  working  of 
the  Red  House  Colliery,  as  hereinafter  mentioned,  he  paid 
Lord  Wilton  for  the  coal  gotten  from  the  two  collieries  at 
the  rates  stipulated  by  the  said  agreement  of  demise  to  be 
paid  for  the  coal  thereby  agreed  to  be  demised. 

No  lease  was  granted  to  the  plaintiff  of  either  of  the 
said  collieries  prior  to  his  so  giving  up  and  abandoning  the 
working  of  the  Red  House  Colliery,  but  he  worked  the 
two  collieries  in  the  manner  above  stated,  paying  Lord 
Wilton  for  the  coal  gotten  therefrom  at  the  rates  last  afore- 
said, and  on  the  verbal  understanding,  both  of  himself  and 
Lord  Wilton,  that  the  Red  House  Colliery  was  substituted 
for  the  beds  of  coal  demised  by  the  said  lease,  and  that  a 
lease  was  to  be  granted  to  the  plaintiff  of  the  Red  House 
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Colliery  and  Radcliffe  Colliery,  instead  of  the  beds  of  coal 
mentioned  in  the  said  agreement  of  demise  of  17th 
November,  1849. 

In  the  year  1860  the  defendants,  who  were  the  proprie- 
tors of  a  mill  near  to  the  Red  House  Colliery  called  the 
Ainsworth  Mill,  made  a  reservoir  for  the  purpose  of  sup- 
plying their  said  mill  with  water  in  certain  other  land 
belonging  to  Lord  Wilton,  lying  to  the  north  west  of  the 
Red  House  Colliery  and  separated  therefrom  partly  by  land 
belonging  to  Walker  Hutton,  Esq.,  and  partly  by  land 
belonging  to  John  Whitehead,  Esq.  This  was  done  by 
virtue  and  in  pursuance  of  an  arrangement  made  by  them 
for  the  purpose  with  Lord  Wilton. 

The  said  land  of  Mr.  Hutton  partly  adjoins  on  its  east 
side  the  said  land  of  Mr.  Whitehead ;  on  its  north  side  the 
said  land  of  Lord  Wilton,  in  which  the  defendants'  said 
reservoir  was  made ;  and  on  its  south  side  the  said  lands 
under  which  lay  the  beds  of  coal  worked  by  the  Red  House 
Colliery.  The  said  land  of  Mr.  Whitehead,  except  where 
it  is  adjoined  by  the  said  land  of  Mr.  Hutton,  is  entirely  sur- 
rounded by  Lord  Wilton's  property,  and  on  its  south  side 
is  partly  adjoined  by  the  land  under  which  lay  the  beds  of 
coal  worked  by  the  Red  House  Colliery. 

The  beds  or  seams  of  coal  in  Lord  Wilton's  land  worked 
by  the  Red  House  Colliery  are  continued  under  the  said 
land  of  Mr.  Hutton,  and  Mr.  Whitehead,  and  under .ihe 
said  land  of  Lord  Wilton  in  whidh  the  said  reservoir  was 
made.  The  dip  of  these  beds  or  seams  of  coal  is  downwards 
from  about  north  east  to  south  west 

It  was  not  known  to  the  defendants,  or  to  any  of  the 
persons  employed  by  them,  in  or  about  the  selecting  of  the 
site,  or  the  planning  or  constructing  of  the  said  reservoir, 
until  after  the  said  reservoir  burst  as  hereinafter  mentioned; 
that  any  coal  had  been  worked  under  the  said  reservoir,  o^ 
under  any  of  the  land  of  Lord  Wilton  lying  to  the  north 
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of  the  said  land  of  Mr.  Button,  but  in  point  of  fact  the 
coal  under  the  site  of  the  said  reservoir  and  under  the  said 
V.  last  mentioned  land  of  Lord  Wilton,   lyioR  between   the 

said  site  and  the  said  land  of  Mr.  Hutton,  as  well  as 
under  the  said  lands  of  Mr.  Hutton  and  Mr.  Whitehead, 
had  been  partially  worked  at  some  time  or  other  beyond 
living  memory,  and  when  the  plaintiff  commenced  working 
the  Red  House  Colliery  and  from  thence  until  the  bursting 
of  the  said  reservoir  as  hereinafter  mentioned,  old  coal 
workings  under  the  site  of  the  said  reservoir  communicated 
with  old  coal  workings  under  the  said  land  of  Mr.  White- 
bead  by  means  of  other  and  intervening  old  coal  workings 
under  the  said  land  of  Mr.  Hutton  and  the  said  land  of  Lord 
Wilton,  lying  to  the  north  of  the  said  laid  of  Mr.  Hutton. 

Soon  after  the  plaintiff  commenced  to  work  the  Red 
House  Colliery  he  made  arrangements  with  Mr.  Whitehead 
to  get,  by  means  of  the  Red  House  Pit,  the  ungotten  coal 
lying  under  the  said  land  of  Mr.  Whitehead,  and  in  pursu- 
ance of  the  arrangements  so  made  he  did  accordingly,  in 
or  about  the  year  1851,  work  through  from  the  Red  House 
Colliery  into  the  coal  lying  under  the  said  land  of  Mr. 
Whitehead,  and  so  into  the  old  coal  workings,  under  the 
said  last  mentioned  land.  This  was  done  by  the  plaintiff 
in  the  first  instance  without  the  knowledge  or  permission  of 
Lord  Wilton,  but  afterwards,  and  whilst  the  plaintiff  was 
employed  in  working  the  coal  under  Mr.  Whitehead's  land, 
by  means  of  the  Red  House  Pit  as  aforesaid,  it  became 
known  to  his  lordship's  agents  that  the  plaintiff  was  so 
working  that  coal,  and  from  that  time  the  plaintiff  so 
worked  that  coal  without  any  objection  on  the  part  of  bis 
lordship  or  bis  agents. 

In  consequence  of  the  plaintiff's  working  through  from 
the  Red  House  Colliery  into  the  old  coal  workings  under 
the  said  land  of  Mr.  Whitehead  as  above  described,  the  old 
coal  workings  under  the  site  of  the  said  reservoir  were,  by 
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means  of  the  intervening  underground  coal  workings  so 

existing  as  hereinbefore  mentioned  under  the  said  lands  of 

.-.     _  Flktcoeb 

Mr.  Button  and  Mr.  Whitehead,  and  the  said  land  of  Lord  v. 

Wilton,  lying  to  the  north  of  the  said  land  of  Mr.  Hutton, 
made  to  communicate  with  the  plaintiff's  coal  workings  in 
the  Red  House  Colliery  in  such  a  manner  that  water  which 
found  its  way  into  the  old  coal  workings  under  the  said 
reservoir  would,  through  and  by  means  of  such  under- 
ground communications,  flow  down  to  and  into  the  plaintiff's 
coal  workings  in  the  Red  House  Colliery. 

These  underground  communications  were  effected  several 
years  before  the  defendants  commenced  making  their  said 
reservoir,  and  continued  down  to  the  time  of  the  bursting 
of  the  said  reservoir,  but  the  fact  of  their  existence  was  not 
known  to  the  defendants,  or  to  any  agent  of  theirs,  or  to 
any  person  employed  by  them,  until  after  the  bursting  of 
the  said  reservoir  as  hereinafter  mentioned. 

In  the  course  of  constructing  and  excavating  for  the  bed 
of  the  said  reservoir,  five  old  shafts,  running  vertically 
downwards,  were  met  with  in  the  portion  of  land  selected 
for  the  site  of  the  said  reservoir.  At  the  time  they  were  so 
met  with  the  sides  or  walls  of  at  least  three  of  them  were 
constructed  of  timber,  and  were  still  in  existence,  but  the 
shafts  themselves  were  filled  up  with  marl  or  soil  of  the 
same  kind  as  the  marl  or  soil  which  immediately  sur- 
rounded them,  and  it  was  not  known  to  or  suspected  by 
the  defendants,  or  any  of  the  persons  employed  by  them  in 
or  about  the  planning  or  constructing  of  the  said  reservoir, 
that  they  were  (as  they  afterwards  proved  to  be)  shafts 
which  had  been  made  for  the  purpose  of  getting  the  coal 
under  the  land  in  which  the  said  reservoir  was  made,  or 
that  they  led  down  to  coal  workings  under  the  site  of  the 
said  reservoir. 

For  the  selection  of  the  site  of  the  said  reservoir,  and  for 
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the  planning  and  constructing  thereof^  it  was  necessary  that 

the  defendants  should  employ  an  engineer  and  contractors, 

»•  end   they  did  employ,  for  those  purposes,  a  competent 

Rtlauds. 

engineer  and  competent  contractors  by  and  under  whom 
the  said  site  was  selected  and  the  said  resenroir  was  planned 
and  constructed,  and  on  the  part  of  the  defendants  them- 
selves there  was  no  personal  negligence  or  default  whatever 
in  or  about  or  in  relation  to  the  selection  of  the  said  site, 
or  in  or  about  the  planning  or  construction  of  the  said 
reservoir,  but  in  point  of  fact  reasonable  and  proper  care 
and  skill  were  not  exercised  by  or  on  the  part  of  the 
persons  so  employed  by  them,  with  reference  to  the  shafts 
so  met  with  as  aforesaid,  to  provide  for  the  suflBciency  of 
the  said  reservoir  to  bear  the  pressure  of  water  which,  when 
filled  to  the  height  proposed,  it  would  have  to  bean 

The  said  reservoir  was  completed  about  the  beginning 
of  December,  1860,  when  the  defendants  caused  the  same 
to  be  partially  filled  with  water,  and  on  the  morning  of  the 
lltb  December  in  the  same  year,  whilst  the  reservoir 
was  so  partially  filled,  one  of  the  shafts  which  had  been  so 
met  with  as  aforesaid  gave  way  and  burst  downwards ;  in 
consequence  of  which  the  water  of  the  reservoir  flowed 
into  the  old  workings  underneath,  and  by  means  of  the 
underground  communications  so  then  existing  between 
those  old  coal  workings  and  the  plaintiff's  coal  workings  in 
the  Red  House  Colliery  as  above  described,  large  quantities 
of  the  water  so  flowing  fi*om  the  said  reservoir  as  aforesaid 
found  their  way  into  the  said  coal  workings  in  the  Red 
House  Colliery,  and  by  reason  thereof  the  said  colliery 
became  and  was  flooded,  and  the  working  thereof  was 
obliged  to  be  and  was  for  a  time  necessarily  suspended. 

The  case  then  stated  the  steps  taken  by  the  plaintiff  to 
get  rid  of  the  water,  which  ended,  however,  in  the  Red 
House  Colliery  being  ultimately  abandoned  by  the  plaintiff, 
and  given  up  as  a  working  colliery. 
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The  question  for  the  opinion  of  the  Court  was^  whether        1865. 
the  plaintiff  was  entitled   to  recover  damages  from  the     Ymcm, 
defendants  by  reason  of  the  matter  stated  in  the  case.  _   ^' 

Manifty(ynth  whom  was  J.  A.  RushU)^  for  the  plaintiff. 
—The  defendants  are  liable  for  the  damage  resulting  to 
the  plaintiff  from  their  diverting  the  water  from  its  natural 
course,  and  collecting  it  in  a  reservoir.  [Pollock^  C.  B.— 
It  is  not  an  unlawful  act  for  a  man  to  collect  water  in  a 
reservoir  upon  his  own  land.]  Provided  he  does  not  allow  it 
to  escape  so  as  to  injure  his  neighbour's  land.  If  he  does, 
it  is  a  trespass.  The  maxim  applies:  *'Sic  utere  tuo  ut 
alienum  non  laedas."  The  plaintiff  has  a  right  to  enjoy 
his  land  free  from  the  injury  resulting  from  an  act,  not  in 
the  ordinary  course,  done  by  the  defendants  on  their  land. 
A  person  who  collects  on  his  land  a  dangerous  element, 
be  it  fire  or  water,  and  allows  it  to  escape  and  injure  his 
neighbour's  land,  is  liable  for  the  consequences.  If  a  man 
employed  the  most  skilful  person  to  make  a  fence  on  his 
land  to  prevent  his  cattle  trespassing  on  his  neighbour's 
land,  and  the  fence  proved  insufficient,  he  would  be  liable 
for  the  damage,  although  there  was  no  negligence  on  bis 
part  and  he  had  no  reason  to  suppose  that  the  fence 
would  not  be  sufficient.  [BramweU^  B. — Suppose  a  man 
digs  a  well  upon  his  land,  and  afterwards  bis  neighbour, 
whose  land  is  on  a  lower  level,  opens  a  mine,  and  the 
water  flows  into  it,  would  the  owner  of  the  well  be  liable  7] 
Each  adjoining  landowner  has  a  right  to  work  up  to  his 
boundary,  and  if  by  so  doing  water  flows  in  its  natural 
course  and  causes  damage,  there  is  no  remedy ;  but  if  a 
person  artificially  collects  water  on  his  land,  and  allows  it 
to  flow  into  his  neighbour's  mine,  he  is  liable  for  the 
consequences.     Smith  v.  KenrUsk  {a)  was  the  case  of  two 

(o)  7  C.  B.  515. 
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V¥55,  fldjcfining  mine  owners,  and  it  wss  held  that  the  defendaot 
was  not  Kable  for  the  ioaodadoo  of  the  pbuotiflTa  mine, 
because  the  defendant  had  onlj  worked  his  mine  in  the 
ordinarj  coarse,  and  withoot  anj  dengn  lo  injure  his 
neighbour.  Bat  the  Court  in  their  jodgment  said:  ** There 
can  he  no  doabt  that  a  man  maj  cause  water  to  flow  from 
his  own  premises  into  his  neighbour's,  so  as  to  make  him- 
self liable  to  an  action — for  instance,  by  erecting  a  mound 
or  other  work  to  give  it  that  direction.^  Aldredi  Case  {a) 
proceeded  on  the  principle  that  a  man  has  no  right  to  do 
on  his  own  land  that  which  may  injure  his  neighbour's^ 
In  Gale  on  Easements^  p.  370, 3rd  ed.,  it  is  said : — •*  Gene- 
rally, it  is  a  Tiolation  of  the  common  right  of  a  Ixmdowner, 
if  any  act  be  done  on  other  land,  the  consequence  of 
which  is  the  introduction  of  any  substance  on  to  his  land ; 
thus,  if  in  Smith  y.  Kenrick  (b)  the  water  had  been  on  the 
surface  and  confined  by  a  dam,  and  the  defendant  by 
cutting  through  the  dam  had  let  loose  the  water  on  to  the 
surface  of  the  plaintiff's  land,  he  would  clearly  have  been 
liable  even  though  there  had  been  on  the  plaintiff^i  land  a 
natural  barrier  to  the  water,  and  the  plaintiffs  had  removed 
this  barrier  before  the  water  was  let  loose."  [Martin,  B., 
referred  to  Harrison  v.  The  Great  Northern  Railway  Com^ 
pany  (c).  In  Alston  v.  Grant  (d),  the  owner  of  land,  on  which 
there  was  a  house,  constructed  on  the  other  part  of  the  land 
a  sewer,  and  some  years  after  let  the  house ;  afterwards,  by 
reason  of  the  original  faulty  con^ruction  of  the  sewer,  and 
the  continued  user  of  it  by  the  owner  in  such  faulty  state, 
the  house  was  injured,  and  it  was  held  that  the  owner  was 
liable  to  his  lessee  for  keeping  and  continuing  the  sewer  so 
constructed.    [Bramwell,  B.,  referred  to  Cooke  v.  Waring{e),'\ 

(a)  9  Rep.  67  a.  ^O  3  £.  &  B.  128. 

(ft)  7  C.  B.  515.  («)  2  H.  &  C.  332. 

(c)  3  H.  &  C.  231. 
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This  case,   in  sooie  respects,  resembles  Bagnall  ▼.    TTu        1865. 

London  and  North   Western  Railway  Company  (a),  where       ^-^-v^-^ 

Flktcbbb 
the  plaintifl^,  without  any   fault  or   negligence   on  their      ^    v 

part,    but    as   a    natural    consequence    of    the    fair    and 
lawful  working  of  their  mine,  sustained  damage  by  reason 
of  the  defendants  having  altered  the  natural  condition  of 
things  on  their  land.     Tenant  v.  Goldwin{b)  laid  down, 
and  the  recent  case  of  Hodgkinson  v.  Ennor  (c)  has  recog- . 
nised  and  adopted  the  principle,  that  one  who  creates  foul 
water  in  his  own  land  must  keep  it  that  it  may  not  trespass. 
The  same  principle  must  apply  to  one  who  collects  water 
artificially,  and  whether  the  water  collected  be  pure  or  foul 
can  make  no  difference.     Bairdv.  Williamson  {d)  establishes 
the  converse  principle  to  that  laid  down  in  Smith  v.  Ken-- 
rick{e\  viz.,   that,   where   there  are  adjoining  mines  on 
different  levels,  the  owner  of  the  mine  on  the  lower  level 
is  not  bound  to  receive  from  the  mine  on  the  upper  level 
water  other  than  that  which  flows  naturally  according  to  the 
laws  of  gravitation.     It  may  be  said  that  in  that  case  the 
water  was  sent  to  the  plaintiff's  mine  intentionally,  but  intent 
is  not  essential  to  the  maintenance  of  the  action.     **  If  a 
man  assault  me,  and  I  lift  up  my  staff  to  defend  myself,  and 
in  lifting  it  up  strike  another,  an  action  lies  by  that  person, 
because  he  that  is  damaged  ought  to  be  re- 
compensed :"  Broom's  Legal  Maxims,  4th  ed.,  p.  358,  and 
the  cases  there  cited.     The  rule  of  law  is  as  stated  by 
Blackburn,  J.,  in  Williams  v.  Groucott(f).     That  learned 
Judge  there  said : — **  Locking  at  the  general  rule  of  law, 
that  a  man  is  bound  to  use  his  property  so  as  not  to  injure 
his  neighbour,  it  seems  to  me  that,  whep  a  party  alters 
things  from  their  normal  condition  so  as  to  render  them 

(a)  7  H.  &  N.  423 ;  in  error,         (d)  15  C.  B.  N.  S.  376. 
I  H.&C.544.  («)  7C.  B.515. 

(ft)  1  Salk.  360.  (/)  4  B.  &  S.  149. 

(c)  4  B.  &  S.  229. 
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1865.       dangerous  to  already  acquired  rights^  the  law  casts  on  him 
J^'~^      the  obligation  of  fencing  the  danger,  in  order  that  it  shall 
V.  not  be  injurious  to  those  rights.*'    [Martin^  B. — The  case 

of  Chadwick  V.  7yower{a\  seems  in  fayour  of  the  defend- 
ants.] In  Chadwick  v.  IVawer  (a)  the  only  decision  was, 
that,  the  mere  circumstance  of  juxtaposition  does  not  render 
it  incumbent  on  a  person  who  pulls  down  his  vault  to  give 
notice  of  his  intention  to  the  owner  of  an  adjoining  vault. 
It  is  true  that  the  Court  there  expressed  an  extrajudicial 
opinion  that  a  person  pulling  down  his  vault  is  not  bound, 
if  ignorant  of  the  existence  of  an  adjoining  vault,  to  use 
such  care  in  the  pulling  down  that  the  adjoining  vault  shall 
not  be  injured.  But  the  truth  of  that  proposition  cannot 
depend  on  the  question  of  knowledge  or  ignorance  in  the 
person  pulling  down,  but  on  whether  he  is,  or  is  not,  inter- 
fering with  his  neighbour's  natural  rights.  In  any  view  that 
case  is  distinguishable  from  the  present,  since  the  defendant 
was  not,  as  here,  suffering  a  trespass  to  be  committed  on 
the  plaintiff's  land.  In  Chauntlerv.  Robinson  (i),  Parke,  R, 
said  that  it  is  the  duty  of  the  owner  of  a  house  to  keep  it 
in  such  a  state  that  his  neighbour  may  not  be  injured  by 
its  falL  And  that  rule  applies  as  much  to  a  reservoir  as  it 
does  ^to  a  building.  Sviton  v.  Clarke  (c)  is  in  the  plain- 
tiff's favour.  GibbSf  C.  J.,  in  delivering  judgment,  there 
said,  that  an  individual  **who  for  his  own  benefit  makes  an 
improvement  on  his  own  land  according  to  his  best  skill 
and  diligence,  and  not  foreseeing  it  will  produce  any  injury 
to  his  neighbour,"  is  answerable  if  he  thereby  unwittingly 
injures  his  neighbour.  A  direct  analogy  may  be  drawn 
from  the  common  law  rule  as  to  fire,  viz.,  that  one  who 
kindled  a  fire,  whether  in  his  house  or  in  his  field,  must 
see  that  it  did  no  harm,  and  answer  for  damage  done: 

(o)  6  Bing.  N.  C.  1.  (h)  4  Exch.  las. 

(c)  6  Taunt  39.  44. 
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Titbertnl  ▼.  Stamp  (a).     Vaughan  v.  The  Taff  VaU  RaSway        1865. 
Company  (i)  has  no  bearing  on  the  point  under  discussion,     F^"^*^*^ 

for  the  ground  of  decision  there  was  that  the  legislature     .    ^• 
,  atlajim* 

bad  sanctioned  the  use  made  of  a  dangerous  instrument— 
They  also  referred  to  Backhaiue  ▼.  Banomi(c). 

MeViMh  ( T.  Jane$  with  him),  for  the  defendants.— The 
question  before  the  Court  must  be  decided  on  principle, 
since  there  is  no  decision  directly  in  point  The  question 
is  substantially  this. — The  plaintiff  on  his  own  land  does 
a  secret  act,  the  doing  of  which  was  not  naturally  to 
be  anticipated;  the  defendants  on  their  land  do  an  act 
lawful  in  itself,  and  not  apparently  likely  to  produce  da- 
mage, but  which,  by  reason  of  the  plaintiff's  secret  act, 
becomes  dangerous  to  the  plaintiff's  land ;  are  the  defend- 
ants responsible,  without  negligence,  for  the  damage  which 
ensues  ?  Such  a  liability,  if  it  exists,  must,  in  most  cases, 
necessarily  entail  considerable  hardship.  The  aigument  on 
the  other  side  is,  that  the  plidntiff  has  a  right  to  be  free 
from  the  water  coming  from  the  defendant's  reservoir,  and 
that  this  right  is  of  an  absolute  character.  Precisely  the 
same  may  be  said  of  the  right  which  every  one  has  to  be 
free  from  damage  to  his  person ;  and  yet,  where  a  collision 
takes  place  without  negligence,  no  action  will  lie  for  the 
injury  resulting  from  it  The  maxim  **sic  utere  tuo  ut 
alienum  non  laedas,"  is  not  absolute  in  its  application. 
By  virtue  of  it  a  man  is  no  doubt  responsible  for  acts 
which  he  knows,  or  has  the  means  of  knowings  will  cause 
injury,  and  also  for  acts  which  cause  injury  from  the  negli- 
gent mode  in  which  he  performs  them.  But,  on  the  other 
hand,  if  he  uses  due  care,  and  the  consequences  of  his  acts 
are  such  as  could  not  be  foreseen,  then  it  is  submitted  that 

(o)  1  Salk.  13.  (h)  5  H.  &  N.  679. 

(e)  9  H.  L.  Ct8.  503. 
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1865.        ^®  ^  "^^  responsible.     Now^  the  essence  of  this  case  is,  that 
^•^^-^r^^      the  possibility  of  the  defendants'  act  causing  the  damage  it 
V,  did  was  unknown  to  the  defendants.     It  has  been  argued, 

indeed,  that  in  trespass  knowlege  is  immaterial,  and  that 
here  there  was  a  trespass  bj  the  defendants.  But  that  is 
not  so.  The  circumstance  of  water  escaping  from  the 
defendants*  reservoir  by  means  of  a  defect  of  which  the 
defendants  neither  did  nor  could  know,  cannot  be  treated 
as  the  defendants'  trespass.  The  defendants  did  not  them- 
selves bring  the  water  to  their  land ;  the  water  coming  to 
their  land  naturally,  they  used  it  when  there  for  an  ordi- 
nary purpose.  If  trespass  will  not  lie,  neither  will  an  action 
on  the  case,  for  that  involves  the  violation  of  some  duty. 
To  support  that  form  of  action  negligence  must  be  made 
out,  or,  at  all  events,  a  knowledge  on  the  defendants*  part 
that  their  act  was  dangerous.  The  cases  cited  on  the 
other  side  are  distinguishable.  To  most  of  them  the 
observation  applies  that  the  person  sought  to  be  made 
responsible  was  aware,  when  he  did  the  act  which  caused 
damage,  of  the  probability  that  damage  would  result.  On 
that  ground  Tenant  v.  Goldtoin  (a),  Alston  v.  Grant  (i), 
Hodgkinson  v.  JEnnar(c),  and  Backhouse  v.  BonamUd) 
are  distinguishable.  Moreover  in  Tenant  v.  Goldmn(a) 
the  declaration  contained  an  averment  that  the  wall 
which  kept  in  the  filth  ought  of  right  to  be  repaired  by 
the  defendant;  and  the  question  arose  after  verdict  on  a 
motion  in  arrest  of  judgment.  In  Alston  v.  Grant  {b)  the 
defendant  was  rightly  held  liable  for  damage  arising  from 
the  continued  use  of  a  defectively  constructed  sewer,  with 
knowledge  of  its  defective  state.  In  Latorence  v.  The 
Great  Northern  Railway  Company  (e)  the  water  was  turned 

(a)  1  Salk.  21,  360 ;  2  Lord  (c)  4  B.  &  S.  229. 
Raym.  1089.  (d)  9  H.  L.  Caa.  503. 

(b)  3  £.  &  B.  128.  (e)  16  Q.  B.  643. 
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on  to  the  plaintiff's  land  by  the  direct  act  of  the  defendants; 
and  Bagnall  v.  The  London  and  North  H^estem  Railway 
Company  (a)  proceeded  upon  the  same  principle.  In  Smith 
V.  Kenrick  (&)  Cresswell,  J.,  in  delivering  judgment^  after 
reviewing  the  authorities^  and  pointing  out  that  ip  each 
of  them  **  negligence  was  imputed  to  the  defendant  in 
doing  the  act  on  his  own  land  which  proved  injurious  to  his 
neighbour,"  distinguished  the  case  under  discussion  on  the 
ground  that,  inasmuch  as  there  was  no  negligence  in  the 
defendant,  he  was  not  responsible.  In  Chauntler  v.  RMn^ 
son  (c)  the  only  point  decided  was  that  no  obligation  was 
cast  by  law  on  the  owner  of  a  house,  as  such,  to  keep  it  in 
substantial  repair.  It  is  true  that  Sutton  v.  Clarke  (d) 
contains  a  dictum  unfavourable  to  the  defendants,  but  that 
dictum  was  not  necessary  for  the  decision  of  the  case.  The 
only  instances  which  are  to  be  found  of  a  liability  analogous 
to  that  which  it  is  sought  to  impose  on  the  defendants  are 
instances  of  an  exceptional  liability,  which  is  founded  on 
the  custom  of  the  realm.  Instances  of  such  a  liability  occur 
in  the  case  of  carriers  and  innkeepers.  So^  also,  prior  to  the 
6  Ann.  c.  31,  an  action  upon  the  case  lay  upon  the  general 
custom  of  the  realm  against  the  master  of  a  house,  if  a  fire 
were  kindled  there  and  consumed  the  house  or  goods  of 
another :  Com.  Dig.  tit  Action  upon  the  Case  for  Negli- 
gence (A.  6) ;  Tubervil  v.  Stamp  {e\  Filliter  v.  Pkippard{f). 
The  fair  inference  from  those  exceptions  is,  that  where 
the  custom  of  the  realm  did  not  extend  the  nile  of  the 
common  law  was  that  negligence  must  be  shewn.  As  regards 
the  second  question,  viz.,  whether  there  was,  in  fact,  negli- 
gence for  which  the  defendants  are  responsible,  Chadwick  v. 

(a)  7  H.  &  N.  423.  (d)  6  Taunt  29. 

(6)  7  C.  B.  515.  (e)  1  Salk.  13. 

(c)  4  Exch.  163.  (/)  11  Q.  B.  347. 
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18C5.  Trawer  (a)  is  in  point  to  shew  that,  witboot  the  means  of 
knowing  that  peculiar  care  is  requisite,  there  is  no  negli- 
gence in  not  using  it.  The  facts  stated  in  this  case  shew 
that  neither  the  engineer  nor  the  contractors  had  the  means 
(rf* knowing  the  danger  they  caused  to  the  plaintiff's  mines. 
If  they  had  that  means,  howeyer,  that  circumstance  would 
not  in  itself  be  sufficient  to  fix  the  defendants :  Butler  v. 
Hunter  (&)• 

Mtmiety  replied. 

Cur,  adv.  vult 

The  learned  Judges  having  differed  in  opinion,  the 
following  judgments  were  delivered  in  the  ensuing  Trinity 
Vacation  (June  23.) 

Bramwelt^  B.— The  facts  on  which,  as  it  seems  to  me, 
the  question  here  depends  are  as  follows : — The  plaintiff  is 
the  occupier  of  mines  which  he  has  worked  to  the  boundary 
of  the  property  in  or  under  which  they  are*  The  de- 
fendants have  made  a  reservoir,  and  filled  it  with  water,  on 
the  surface  of  property  separated  from  the  plaintiff's  by 
property  of  an  intervening  owner.  The  water  has  escaped 
down  old  shads  into  old  workings  on  the  defendants*  pre- 
mises, has  passed  through  other  old  workings  in  the  inter- 
mediate premises,  has  reached  the  plaintiff^s  workings,  and 
done  him  damage.  The  defendants  were  not  aware  of  the 
old  underground  workings  nor  of  the  communication  be- 
tween them.  I  agree  with  Mr.  MeUiah  the  case  is  singu- 
larly wanting  in  authority,  and  therefore,  while  it  is  always 
desirable  to  ascertain  the  principle  on  which  a  case  depends, 
it  is  especially  so  here. 

Now,  what  is  the  plaintiff's  right?  He  had  the  right  to 
work  his  mines  to  their  extent,  leaving  no  boundary  be- 
(a)  6  Bing.  N.  C.  1.  (6)  7  H.  &  N.  826. 
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tween  himself  and  the  next  owner.     By  so  doing  be  sub- 
jected bimself  to  all  consequences  resulting  from  natural 
causes,  among  others,  to  the  influx  of  all  water  naturally 
flowing  in.     But  he  had  a  right  to  be  fi«e  from  what  baa 
been   called  ''foreign"  water,  that    is,  water  artiBcially 
brought  or  sent  to  him  directly,  or  indirectly  by  its  being 
sent  to  where  it  would  flow  to  him.     The  defendants  had 
no  right  to  pour  or  send  water  on  to  the  plaintiflTs  works. 
Had  they  done  so  knowingly  it  is  admitted  an  action  *would 
lie ;  and  that  it  would  if  they  did  it  again.    That  is  also 
proved  by   the  case  of  Hodgkbuon  y»  Ennor  (a).    The 
plaintiff's  right  then  has  been  infringed  ;  the  defendants  in 
causing  water  to  flow  to  the  plaintiff  have  done  that  which 
they  had  no  right  to  do ;  what  difference  in  point  of  law  does 
it  make  that  they  have  done  it  unwittingly  ?    I  think  none, 
and  consequently  that  the  action  is  maintainable.    The 
plaintiff's  case  is,  you  have  violated  my  right,  you  have 
done  what  you  had  no  right  to  do,  and  have  done  me 
damage.    If  the  plaintiff  has  the  right  I  mention,  the  action 
is  maintainable.    If  he  has  it  not,  it  is  because  his  right  is 
only  to  have  hb  mines  fi'ee  from  foreign  water  by  the  act 
of  those  who  know  what  they  are  doing.     I  think  this  is  not 
sa    I  know  no  case  of  a  right  so  limited.    As  a  rule  the 
knowledge  or  ignorance  of  the  damage  done  is  immaterial. 
The  burthen  of  proof  of  this  proposition  is  not  on  the  plaintiff. 
I  proceed  to  deal  with  the  arguments  the  other  way. 
It  is  said  there  must  be  a  trespass,  a  nuisance,  or  negli- 
gence.   I  do  not  agree,  and  I  think  Baekhauie  v.  Bo* 
nomi  (i)   shews  the  contrary.      But  why  is  not   this   a 
trespass?:    see  Gregory  v.  Piper {e).     Wilfulness  is  not 
material :  Leame  v.  Bray  (d).     Why  is  it  not  a  nuisance  ? 
The  nuisance  is  not  in  the  reservoir,  but  in  the  water 
escaping.     As  in  Backhouse  v.  Bonomi  the  act  was  lawful, 

(o)  4  B.  &  S.  229.  (c)  9  B.  &  C.  591. 

(6)  9  H.  L.  503.  (<0  3  But,  598. 
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1865.        the  mischievous  coDsequence  is  a  wrong.     Where  two  car- 

^r^^'^^      riages  come  in  collision,  if  there  is  no  negligence  in  either 

V.  it  is  as  much  the  act  of  the  one  driver  as  of  the  other  that 

Btlands. 

they  meet.     The  cases  of  carriers  and  innkeepers  are  really 

cases  of  contract,  and,  though  exceptional,  furnish  no  evi- 
dence that  the  general  law  in  matters  wholly  independent 
of  contract  is  not  what  I  liave  stated.     The  old  common 
law  liability  for  fire,  created  a  liability  beyond  what  I 
contend  for  here.     I  cannot  think  Chadtoick  v.  Trawer  (a) 
opposed  to  this  view.     The  Court  held  the  count  bad. 
They  laid  stress  on  the  defendants  not  having  notice,  but  I 
think  the  decision  would  have  been,  and  properly  been,  the 
same  had  they  had  notice ;  because  it  was  not  shewn  that 
there  was  any  right  in  the  plaintiff  to  have  his  vaults  so 
built  as  to  impose  on  the  defendants  the  burthen  of  pulling 
down  their  premises  in  any  particular  way  or  with  any  parti- 
cular care.     On  the  other  hand,  the  cases  of  Backhouse  v. 
Bonomi{b)f  Hodffkinson  y.JEnnar{c\  Tenant  v.  Goldunn{d)9 
seem  in  principle  in  point  for  the  plaintiff.     It  is   clear 
that  in  the  latter  case  the  Court  decided  that  the  defendant 
must  at  his  peril  keep  his  filth  from  injuring  his  neighbour, 
for  **  'tis  a  charge  of  common  right** — **  sic  utere  tuo  ut 
alienum  non  laedas." 

I  think,  therefore,  on  the  plain  ground  that  the  de- 
fendants have  caused  water  to  flow  into  the  plaintiff's  mines 
which  but  for  their,  the  defendants^  act  would  not  have 
gone  there,  this  action  is  maintainable.  I  think  that 
the  defendants'  innocence,  whatever  may  be  its  moral 
bearing  on  the  case,  is  immaterial  in  point  of  law.  But  I 
may  as  well  add,  that  if  the  defendants  did  not  know  what 
would  happen  their  agents  knew  that  there  were  old  shafts 
on  their  land — knew  therefore  that  they  must  lead  to  old 

(a)  6Bing.  N.  C.  1.  (^1    Salk.  22.  360;   2  Ld. 

(6)  9  U.  L.  503.  Rajm.  1090. 

(c)  4  B.  &  S.  229. 


Fletcher 

V. 
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workings — knew  that  those  old  workings  might  extend  in  1865, 
any  direction,  and  consequently  knew  damage  might 
happen.  The  defendants  surely  are  as  liable  as  their 
agents  would  be — why  should  not  they  and  the  defendants 
be  held  to  act  at  their  peril?  But  I  own  this  seems  to  me 
rather  to  enforce  the  rule,  that  knowledge  and  wilfulness 
are  not  necessary  to  make  the  defendants  liable,  than  to 
give  the  plaintiff  a  separate  ground  of  action. 

Martin,  B. — The  circumstances  of  this  case  raise  two 
questions.  First,  assuming  the  plaintiff  and  defendants  to 
be  the  owners  of  two  adjoining  closes  of  land,  and  at  some 
time  or  other  beyond  living  memory  coal  had  been  worked 
under  both  closes  and  that  the  workings  under  the  close  of 
the  defendants  communicated  with  the  workings  under  the 
close  of  the  plaintiff,  but  of  the  existence  of  such  workings 
both  plaintiff  and  defendants  were  ignorant,  and  that  the 
defendants,  without  any  negligence  or  default  whatever, 
made  a  reservoir  upon  their  own  land  for  the  purpose  of 
collecting  water  to  supply  a  manufactory,  and  that  the 
water  escaped  from  an  old  shaft  at  the  bottom  of  the  reser- 
voir into  the  old  workings  below  the  defendants'  close,  and 
thence  into  the  plaintiff's  close,  and  did  damage  there,  are 
the  defendants  responsible  ? 

The  second  question  is,  assuming  the  defendants  not  to 
be  responsible  upon  the  above  state  of  facts,  does  it  make 
any  difference  that  the  defendants  employed  a  competent 
engineer  and  competent  contractors  who  were  ignorant  of 
the  existence  of  the  old  workings,  and  who  selected  the 
site  of  the  reservoir  and  planned  and  constructed  it,  and 
on  the  part  of  defendants  themselves  there  was  no  personal 
negligence  or  default  whatever,  but  in  point  of  fact  rea- 
sonable and  proper  care  and  skill  were  not  exercised  by 
and  on  behalf  of  the  persons  so  employed  with  reference 
to  the  old  shafts  found  at  the  bottom  of  the  reservoir,  to 
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1866.  provide  for  the  sufficiency  of  the  reservoir  to  bear  the 
Y^^^^  pressure  of  the  water,  which,  when  filled  to  the  height 
^    ^'  proposed,  it  would  have  to  bear. 

It  has  been  contended,  on  behalf  of  the  plaintiff^  that 

the  first  question  ought  to  be  decided  in  the  affirmative. 

Several  cases  were  cited  in  support  of  thb  view,  but  it 

was  admitted  that  none  of  them  were  direct  authorities. 

Several  dicta  and  opinions  of  Judges  were  also  cited,  but 

it  seems  to  me  that  it  cannot  be  affirmed  that  in  any  one 

of  them  the  Judge  had  clearly  in  his  contemplation  the 

state  of  things  supposed  by  the  first  question  to  exist.     I^ 

therefore,  there  was  no  authority  the  other  way  the  case 

would  have  to  be  decided  upon  principle  and  legal  analogy. 

First,  I  think  there  was  no  trespass.     In  the  judgment  of 

my  brother  Bramwell,  to  which  I  shall  hereafter  refer,  he 

seems  to  think  the  act  of  the  defendants  was  a  trespass,  but 

I  cannot  concur,  and  I  own  it  seems  to  me  that  the  cases 

cited  by  him,  viz.,  Leame  v.  Bray  {a)  and  Gregcry  v. 

Pi-per  (i)  prove  the  contrary.     I  think  the  true  criterion  of 

trespass  is  laid  down  in  the  judgments  in  the  former  case, 

viz.,  that  to  constitute  trespass  the  act  doing  the  damage 

must  be  immediate,  and  that  if  the  damage  be  mediate 

or  consequential  (which  I  think  the  present  was)  it  is  not 

a  trespass.     Secondly,  I  think  there  was  no  nuisance  in  the 

ordinary  and  generally  understood  meaning  of  that  word, 

that  is  to  say,  something  hurtful  or  injurious  to  the  senses. 

The  making  a  pond  for  holding  water  is  a  nuisance  to  no 

one.     The  digging  a  reservoir  in  a  man's  own  land  is  a 

lawful  act.    It  does  not  appear  that  there  was  any  embank- 

ment,  or  that  the  water  in  the  reservoir  was  ever  above  the 

level  of  the  natural  surface  of  the  land,  and  the  water 

escaped  from  the   bottom  of  the  reservoir,  and  in  ordi« 

nary  course  would  descend  by  gravitation  into  the  defend- 

(a)  3  But,  593.  (»)  9  B.  ft  C.  59h 
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ants'  own  land,  and  tbej  did  not  know  of  the  existence  of       1865. 
the  old  workings.     To  hold  the  defendants  liable  would      ^— ^v-^-^ 
therefore  make  them  insurers  against  the  consequence  of     ^   9, 
a  lawful  act  upon  their  own  land  when  they  had  no  reason 
to  believe  or  suspect  that  any  damage  was  likely  to  ensue. 

No  case  was  cited  in  which  the  question  has  arisen  as 
to  real  property ;  but  as  to  personal  property  the  question 
arises  every  day,  and  there  is  no  better  established  rule  of 
law  than  that  when  damage  is  done  to  personal  property, 
and  even  to  the  person,  by  collision  either  upon  the  road  or 
at  sea,  there  must  be  negligence  in  the  party  doing  the 
damage  to  render  him  legally  responsible,  and  if  there  be 
no  negligence  the  party  Sustaining  the  damage  must  bear 
with  it.     The  existence  of  this  rule   is  proved   by  the 
exceptions  to  it,  viz.,  the  cases  of  the  innkeeper  and  com- 
mon carrier  of  goods  for  hire,  who  are  quasi  insurers. 
These  cases  are  said  to  be  by  the  custom  of  the  realm, 
treating  them  as  exceptions  from  the  ordinary  rule  of  law. 
In  the  absence  of  authority  to  the  contrary,  I  can  see  no 
reason  why  damage  to  real  property  should  be  governed 
by  a  different  rule  or  principle  than  damage  to  personal 
property.     There  is  an  instance  also  of  damage  to  real 
property,  when  the  party  causing  it  was  at  common  law 
liable  upon  the  custom  of  the  realm  as  a  quasi  insurer, 
viz.,   the   master  of  a  house  if  a  fire  had  kindled  there 
and  consumed  the  house  of  another.     In  such  case  the 
master  of  the  house  was  liable  at  common  law  without 
proof  of  negligence  on  his  part:  Comyns'  Digest,  Action 
upon  the  Case  for  Negligence  (A.  6).     This  seems  to  be 
an  exception  from  the  ordinary  rule  of  law,  and  in  my 
opinion  affords  an  argument  that  in  other  cases  such  as 
the  present  there  must  be  negligence  to  create  a  liability. 
For  these  reasons  I  think  the  first  question  ought  to  be 
answered  in  favour  of  the  defendants. 
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1865.  Then  arises  the  second  question,  viz.,  does  it  make 

^^^^"^^       any  difference  that  reasonable  and  proper  care  and  skill 
_    V-  were    not    exercised  by    the    enirineer  and   contractors 

employed  by  the  defendants  (they  being  competent  per- 
sons) with  reference  to  the  shafts,  which  were  five  old 
shafts   running  vertically  downwards   in    the  portion    of 
the  land  selected  for  the  reservoir,   but  which  were  not 
known    or   suspected   by  any  one  to  be,  as  they  after- 
wards proved  to   be,  shafts  which    had   been  made  for 
the  purpose  of  getting  coal  under  the  land  beneath  the 
reservoir,  or  that  they  led  to  coal  under  it   Now,  assuming 
that  the  want  of  reasonable  and  proper  care  and  skill  by 
the  engineer  and  contractors  constituted,  in  point  of  law, 
want  of  reasonable  and  proper  skill  by  the  defendants  them- 
selves (which  is  by  no  means  a  clear  proposition),  I  never- 
theless think  that  the  defendants  are  not  responsible.     The 
assumed  facts  are  these.     The  defendants  dig  a  reservoir 
in  their  own  land  ;  they  do  not  know  or  suspect  that  their 
doing  it  in  the  manner  they  did  would  do  any  damage  to  their 
neighbour.     Is  there  any  authority  to  shew  that  the  law 
casts  upon  them  a  liability  for  damage  should  it  occur  ?     In 
my   opinion  there  is  authority  to  the  contrary.     Prima 
facie  a  man  may  excavate  a  reservoir  for  water  in  his  own 
land.     Whether  he  does  so  carefully  and  skilfully  would 
seem  to  be  his  own  concern,  and  if  he  be  ignorant  that 
any  fact  exists  which  makes  it  dangerous  to  his  neighbour 
it  is  difficult  to  see  what  duty  is  imposed  upon  him  to  take 
any  peculiar  care  or  use  any  particular  skill  in  the  matter. 
When  a  man  does  an  act  upon  his  own  close  which  of 
itself  is  lawful,    but  is  alleged   to   be   wrongful  towards 
an    adjoining  neighbour  by  reason   of  the   existence   of 
some   underground   openings   between   their    two  closes, 
reason  and  good  sense  would  seem  to  require   that  he 
should  know  or  have  the  means  of  knowledge  of  the  exist- 
ence of  the  openings.     How  can  a  man  be  said  to  be 


EASTER  TEBM^    28   VICT. 

negligent  when  he  is  ignorant  of  the  existence  of  the  cir- 
cumstance which  requires  the  exercise  of  care?  But  as  I 
have  before  said,  I  think  the  second  question,  and  therefore 
necessarily  the  first,  b  concluded  by  authority* 

The  case  of  Trower  v.  Chadwiek  was  an  action  in  the 
Common  Pleas^  and  is  reported,  3  Bing.  N.  C.  334.  A  cause 
of  action  alleged  in  the  declaration  was  that  the  defendant 
was  owner  and  occupier  of  a  vault  and  walls,  and  was 
about  to  pull  them  down,  and  that  it  was  his  duty  to  use 
due  care  and  skill  in  pulling  them  down,  but  that  he  did 
not  do  so,  and  thereby  plaintiff's  vault  and  walls  were 
damaged.  The  Court  of  Common  Pleas  held  that  this 
duty  was  imposed  by  law,  and  that  a  breach  which  alleges 
that  the  defendant  conducted  himself  so  carelessly,  negli- 
gently and  unskilfully  in  pulling  down  his  vault  and  walls 
as  thereby  to  injure  the  plaintiff's  vault  and  walls,  afforded 
and  was  a  good  cause  of  action.  Error  was  brought,  and 
the  judgment  of  the  Court  of  Exchequer  Chamber  is 
reported  in  6  Bing.  N.  C.  1.  The  judgment  of  the 
Court  of  Common  Pleas  was  declared  to  be  erroneous  in 
the  most  direct  and  express  terms.  The  judgment  was 
delivered  by  Baron  Parke.  He  said  the  duty  alleged  was 
to  use  due  care  and  skill  in  pulling  down  the  vault 
and  walls  adjoining  the  plaintiff's  vault  and  walls,  so 
that,  for  want  of  such  care  and  skill,  the  plaintiff's  vault 
and  walls  should  not  be  damaged,  and  the  breach  was 
that  the  defendant  did  not  use  such  due  care  and  skill, 
and  that,  by  reason  thereof,  damage  ensued.  He  then 
proceeds  thus: — ''The  question  is,  whether  the  law  im- 
poses upon  the  defendant  an  obligation  to  take  such  care 
in  pulling  down  his  vault  and  walls  as  that  the  adjoining 
vault  shall  not  be  injured.  Supposing  that  to  be  so  where 
the  party  is  cognizant  of  the  existence  of  the  vault,  we  are  all 
of  opinion  that  no  such  obligation  can  arise  where  there  is  no 
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averment  that  the  defendant  had  notice  of  its  existence  ;  for 
one  degree  of  care  would  be  required  where  no  vault  exists 
but  the  soil  is  left  in  its  natural  and  solid  state ;  another  where 
there  is  a  vault,  and  another  and  still  greater  degree  of  care 
would  be  required  where  the  adjoining  vault  was  in  a  weak 
and  fragile  condition.  How  is  the  defendant  to  ascertain  the 
precise  degree  of  care  and  caution  the  law  requires  of  hiai,  if 
he  has  no  notice  of  the  existence  or  of  the  nature  of  the  struc- 
ture ?  We  think  that  no  such  obligation  as  that  alleged  exists 
in  the  absence  of  notice."  Now,  substituting  defendants' 
reservoir  for  defendant's  vault  and  walls  in  Trower  v.  Chad- 
toick,  and  plaintiff's  close  and  coal  mine  for  the  plaintiff's 
vault,  the  cases  seem  to  be  identical.  I  can  perceive  no 
distinction.  I  therefore  think  both  questions  ought  to  be 
answered  in  the  negative,  and  that  the  defendants  are 
entitled  to  our  judgment. 

I  have  already  referred  to  the  judgment  of  my  brother 
Bramwell,  which  I  have  carefully  read  and  considered,  but 
cannot  concur  in  it.  I  entertain  no  doubt  that  if  the 
defendants  directly  and  by  their  immediate  act  cast  water 
upon  the  plaintiff's  land  it  would  have  been  a  trespass,  and 
that  they  would  be  liable  to  an  action  for  it  But  this  they 
did  not  do.  What  they  did  was  this,  they  dug  a  reservoir  in 
their  own  land  and  put  water  in  it,  which,  by  underground 
openings  of  which  they  were  ignorant,  escaped  into  the  plain- 
tiff's land.  I  think  this  a  very  different  thing  from  a  direct 
casting  water  upon  the  land,  and  that  the  legal  liabilities 
consequent  upon  it  are  governed  by  a  different  principle. 

So  also  I  do  not  think  the  cases  cited  by  him  as  in  point 
of  principle  in  favour  of  the  plaintiff  really  are  so.  In 
Backhouse  v.  Bonami  the  act  done  by  the  defendant  was 
removing  the  natiu'al  and  rightful  support  of  his  neigh- 
bour's land,  which  at  the  time  he  must  have  known  might 
and  probably  would  do  damage.     This  seems  to  me  a  very 
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differeDt  thing  from  making  a  reservoir  and  filling  it  with 

water^  from  which  no  one  supposed  any  damage  would  arise. 

As  to  the  case  of  Tenant  v,  Goldwin^  reported  twice  in  Sal-  ^• 

I    , ,  ^  Btlamds. 

keld  (a),  and  also  in  Lord  Raymond's  Reports  (i),  I  cannot 

understand  what  difficuhy  there  was  in  it,  or  how  it  can 

be  an  authority  in  the  present  case.     Judgment  had  gone 

by  default.     The  motion  was  in  arrest  of  judgment,  and 

the  declaration  contained  an  averment  that  the  defendant 

'Mebuit  et  solebat"  to  repair  a  wall  between  the  plaintiff's 

and  defendant's  closes,  and  that,  by  reason  of  the  want  of 

repair  pf  the  wall  the  damage  ensued.      This  averment 

was  admitted  to  be  true  by  the  form  of  the  proceeding,  and, 

being  admitted,  I  cannot  myself  see  where  the  difficulty 

was  as  to  the  defendant's  liability,  or  how  the  case  can  be 

an  authority  when  no  such  liability  to  repair  is  admitted 

to  exisL     It  is  not  alleged  in  the  present  case  that  the 

defendant  was  under  a  liability  to  stop  up  the  opening  in 

his  own  land  from  the  adjoining  land. 

I  still  retain  the  opinion  I  originally  formed.     I  think 

the  case  is  governed  by  Chadtoick  v.  Trower^  and  that  to 

hold  the  defendant  liable  without  negligence  would  be  to 

constitute  him  an  insurer,  which,  in  ray  opinion,  would  be 

contrary  to  legal  analogy  and  principle. 

Pollock,  C.  B.— The  question  in  this  case  is,  in  my  judg- 
ment, one  of  great  difficulty,  and  therefore  of  much  doubt. 
Apparently  it  has  never  before  been  the  subject  of  litiga- 
tion, for  the  reports  are  without  any  decided  case  in 
point,  and  the  books  of  authority  are  silent  on  the  imme- 
diate matter,  and  afford  only  indirect  assistance.  The 
general  question  is,  for  what  acts  done  on  his  own  land 
(and  apparently  quite  lawful),  is  the  owner  of  an  estate 
liable,  if  it  should  turn  out  in  the  result  that  damage  is 
(a)  1  Balk.  21,  360.  (h)  2  Ld;  Baym.  10S9. 
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1865.       thereby  occasioned  to  the  estate  of  another  (who  may  be 
^^[^^^     an  immediate  or  a  distant  neighbour)  on  account  of  some 
^'  circumstance  entirely   unknown    to  the  proprietor    who 

causes  the  act  to  be  done* 

I  quite  agree  with  my  brother  Bramwett  that^  iir  a 
case  like  the  present,  it  is  most  important  to  ascertain 
the  principle  on  which  a  decision  should  proceed.  As 
one  mode  of  doing  so  I  will  assume  that  the  communi- 
cation by  which  the  water  escaped  from  the  defend- 
ant's to  the  plaintiff's  estate  was  a  natural  one.  There 
are  several  counties  in  England  (Derbyshire  especially) 
where  this  might  occur — where  a  natural  communication 
might  cause  water  to  pass  underground  to  a  distant  property, 
such  communication  being  wholly  unknown  and  unsus- 
pected by  either  party.  Now,  in  such  a  case,  would  the 
distant  neighbour  have  a  right  of  action  if  in  consequence 
of  an  attempt  to  form  an  artificial  piece  of  water,  whether 
for  utility  or  ornament,  it  escaped  into  an  undei^ground 
channel  and  did  damage  beyond  the  limits  of  the  property 
on  which  the  reservoir  was  formed.  I  see  no  ground  on 
which  an  action  could  be  maintained  for  the  damage  arising 
under  such  circumstances.  Well,  then,  if  the  underground 
communication  be  the  result  of  the  complaining  party 
having  exercised  his  right  to  take  the  minerals,  does  that 
give  him  a  better  right  to  complain?  I  own  I  think  not, 
and  I  agree  with  my  brother  Martin  that  no  action  will  lie. 
It  appears  to  me  that  my  brother  BramweU  assumes  too 
strongly  that  the  complainant  ^*  had  a  'right  to  be  free 
from  what  is  called  *  foreign  water.'"  That  may  be  so 
with  reference  to  surfisice-rights ;  but  I  am  not  jN-epared 
to  hold  that  this  applies  to  every  possible  way  in  which 
water  may  happen  to  come.  There  being,  therefore,  no 
authority  for  bringing  such  an  action,  I  think  the  safer 
course  is  to  decide  in  favour  of  the  defendants. 
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With  respect  to  the  Degligence  of  the  engineer  employed 
to  make  the  reservoir,  it  is  not  stated  in  what  it  consisted, 
nor  is  it  shewn  that  it  is  such  as  would  make  the  owner  of 
the  land  responsiblci  and  any  liability  arising  from  the  acts 
of  the  engineer  is  more  a  question  of  fact  than  of  law, 

Chanvell,  B.— I  only  heard  a  part  of  the  argument,  and 
therefore  express  no  opinion. 

Judgment  for  the  defendants. 


MEMORANDUM. 

r 

In  the  previous  Hilary  Vacation,  the  following  Gentlemen 
were  appointed  Her  'Majesty's  Counsel : — John  Peter  De 
Gex,  of  Lincoln's  Inn,  Esq.,  Joshua  Williams,  of  Lincoln^s 
Inn,  Esq.,  Edward  Francis  Smith,  of  the  Middle  Temple, 
Esq.,  and  George  Jessel,  of  Lincoln's  Inn,  Esq. 


800 
1865. 


EXCHEQUER  REPORTS. 


EASTER  VACATION,   28  VICT. 


IN  THE  EXCHEQUER   CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


May  17,  18.        SUTTON  V.   ThE   GrEAT    WeSTERN   RAILWAY    CoMPANY. 

Sutton  t?.  The  South  Eastern  Railway  Company. 


In  an  action 
for  money  had 
and  received 
to  recover 
back  from  a 
railway  Com- 


jIjRROR  on  a  bill  of  exceptions. — The  declaration,  in 
the  first  of  the  above  actions,  contained  a  count  for  money 
had  and  received- — Plea :  never  indebted,  except  as  to  5QL 
Sb^^e^OT^Se  ^^^  payment  of  that  amount  into  Court — Replication: 
carnaee  of       joinder  in  issue,  and  acceptance  of  the  50/.  in  satisfaction. 

packed  parcels,  "  * 

the  plamtiff 

proved  that  he  pursued  in  London  the  trade  of  collecting  small  parcels,  enclosing  them  in 
one  packaee  ana  forwarding  it  to  his  agent  in  the  country  by  the  defendants'  railway.  By 
the  defenGUknts'  t«ri£^  parcels  between  1  cwt.  and  500  lbs.  were  divided  into  five  classes, 
according  to  the  description  of  goods  they  contained,  and  were  charged  at  five  different 
rates,  but  packed  parcels  were  charged  at  the  highest  rate,  with  50^.  per  cent  in  addition. 
The  plaintiff^s  packed  parcels  were  always  charged  at  the  highest  rat^,  with  50/.  per  cent 
in  aadition,  without  reference  to  the  contents  of  the  inclosures,  which  were  generally 
unknown  both  to  him  and  the  Company. 

The  plaintiff  tendered  evidence  to  prove  that  four  wholesale  houses  in  London,  who  daily 
sent  large  quantities  of  their  own  goods  by  the  defendants'  railwav,  habitually  received 
enclosures  from  others,  which  were  sent  in  packed  piircels,  and  that  these  wholesale  houses 
were  never  charsed  according  to  the  Company^s  tariff  for  packed  parcels.  The  defendants* 
counsel  excepted  to  the  reception  of  this  evidence,  but  it  was  admitted  by  the  Judge. 
No  evidence  was  given  that  the  Company  were  ever  directly  informed  that  any  one  specific 
parcel  sent  by  these  wholesale  houses  was  a  packed  parcel,  but  the  evidence  was  that  no 
questions  were  ever  asked  by  the  Company. 

The  plaintiff  also  tendered  evidence  to  prove  that  at  a  reference  in  1849  evidence  was 
given,  in  the  presence  of  the  then  solicitor  and  the  then  traffic  manager  of  the  Company,  of 
the  practice  of  wholesale  houses  in  London  to  pack  parcels  in  the  way  these  four  wholesiale 
houses  still  did.  The  defendants'  counsel  also  excepted  to  the  reception  of  this  evidence, 
but  it  was  admitted  by  the  Jud^e. 

The  plaintiff  also  tendered  evidence,  by  a  person  conversant  with  the  business  of  carriers, 
that  the  practice  of  sending  packed  parcels  had  for  many  years  been  so  general  as  to  be 
notorious  amongst  carriers.  The  defendants'  counsel  also  excepted  to  the  reception  of  this 
evidence,  but  it  was  admitted  by  the  Judge. 

Upon  the  above  proof,  the  Judge  told  the  jury  that  there  was  evidence  on  which  they 
might  find  "that  parcels  had  been  carried  by  the  defendants  for  other  persons,  con- 
taining goods  of  a  like  description,  and  under  like  circumstances,  at  a  less  rate  than  such 
goods  were  carried  by  them  for  the  plaintiff  and  also  on  which  they  might  find  that  the 
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The  cause  was  tried,  before  Martin^  6.,  at  the  London        1865. 
Sittings  after  Trinity  Term,  1864,  when  the  plaintiff  proved       sutcom' 
that  he  was  a  carrier,  and  that  his  principal  place  of  busi-        q  ^   t 
ness  was  at  Alderscate  Street,  in  the  city  of  London.     He      Westekn 
had  also  places  of  business  at  Bath,  Gloucester,  Bristol  and 
other  places  in  the  west  of  England,  at  all  which  places  he 
had  agents.     His  principal  business  was  to  collect  parcels 
from  the  wholesale  houses,  and  to  pack  them  together  in 
one  package,  box  or  hamper.     He  addressed  the  package, 
box  or  hamper  to  his  country  agents,  and  sent  the  package, 

defendants  knowingly  and  purposely  charged  the  plaintiff  more  than  other  persons ;  and 
that  if  the  jury  believed  that  the  defendants  knowingly  and  purposely  charged  the  plaintiff 
at  a  higher  rate  than  other  persons  upon  a  packed  parcel  of  goods  they  ought  to  find  a 
verdict  for  the  plaintiff."  The  defendants'  counsel  having  tendered  a  bill  of  exceptions  to 
this  ruling, 

Held,  in  the  Exchequer  Chamber :  First,  that  the  evidence  of  the  four  wholesale  houses 
was  adjnissible  for  the  purpose  of  proving  that  other  persons  sent  packed  parcels  which 
were  not  charged  at  the  same  rate  as  the  pTaintiff^s  packed  parcels.  * 

Secondly,  that  the  evidence  of  what  took  place  at  the  reterence  in  1849  was  admissible, 
for  the  purpose  of  proving  notice  to  the  Company  of  the  practice,  and  thus  strengthening 
the  inference  the  plaintiff  asked  the  juiy  to  draw  that  the  Company  abstained  from  asking 
questions  of  the  four  wholesale  houses,  not  in  ignorance  that  they  sent  packed  parcels,  but 
because  they  wished  not  to  charge  them  at  the  same  rate  as  the  plaintiff. 

Thirdly,  that  the  evidence  that  the  practice  of  sending  packed  parcels  was  so  general  as 
to  be  notorious  amongst  carriers  was  admissible,  Inasmuch  as  the  fact  that  the  practice  had 
for  many  years  been  general  and  without  disguise  might  properly  be  taken  into  account  by 
the  jury  when  considering  whether,  from  the  absence  of  inquiry  on  the  part  of  the  Company 
as  to  whether  the  parcels  were  packed,  they  would  draw  the  plaintiff's  inference  that  the 
Company  abstained  from  making  inquiry  because  they  wished  not  to  be  affected  with  express 
notice,  or  the  defendants*  view  that  they  really  did  not  know. 

Fourthly,  that  the  direction  of  the  Judge  was  correct,  since  there  was  evidence  that  the 
defendants  had,  with  respect  to  the  plaintiff)  acted  contrary  to  the  equality  clause  in  the 
7  &  8  Vict.  c.  iii.  s.  50 ;  and  therefore  the  plaintiff  was  entitled  to  maintain  an  action  against 
them :  Per  Cockbum^  C.  J.,  Byles,  J.,  JBlac^um,  J.,  Ktatingy  J.,  McUor^  J.,  and  SheCt  J. — 
Bissentiente  Erie,  C.  J. 

Per  Erie,  C.  J. :  First,  that  the  charge  of  50  per  cent,  extra  for  packing  was  lawful  under 
sect.  53  of  the  10  &  1 1  \\ci,  c  ccxxvi.,  authorizing  a  discretional  charge  for  parcels,  and 
was  not  within  the  7  &  8  Vict.  c.  iii.  s.  50,  requiring  equality  of  charge  under  certain  condi- 
tions relating  to  the  charges  authorized  by  that  section,  and  therefore  not  rendered  unlawful 
by  reason  of  the  alleged  inequality. 

Secondly,  there  was  no  evidence  that  the  defendants,  in  any  specific  instance,  knowingly 
and  purposely  charged  the  plaintiff  at  a  higher  rate  for  his  parcel  than  they  charged  any 
other  person  for  a  parcel  of  like  description  and  quantity,  delivered  under  like  circumstances. 

Thirdly,  assuming  the  charge  for  packing  within  the  7  &  8  Vict.  c.  iii.  s.  50,  there  was  no 
evidence  that  a  charge  on  the  goods  of  the  plaintiff  of  a  like  description  and  quantity  with 
the  goods  of  some  other  person  was  unequal  to  the  charge  on  such  goods  of  that  other  person 
in  respect  of  the  same  carriage. 

Fourthly,  there  was  no  evidence  that  the  parcels  of  the  plaintiff  were  delivered  under  like 
circumstances  with  the  parcels  of  the  other  persons. 

Fifthly,  that  no  action  lies  to  recover  back  part  of  a  charge  for  carriage  lawful  in  itself,  by 
reason  tnat  the  same  service  of  carriage  has  been  done  for  some  other  person  at  a  lower 
charge. 

Sixthly,  that  the  evidence  excepted  to  was  inadmissible,  and  there  was  a  misdirection 
thereon. 
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1866.       ^^  °'  hamper,  conUuning  the  parcels  bo  packed  in  tlieni 
^""■^"^     to  be  coDveved  by  the  defendaots'  railway  to  bis  airents  in 
■.  the  country.     The  plaiotiff's  agents,  upon  recemog  anj 

WnuBH  Bocb  package,  box  or  hamper  so  packed,  took  the  same  to 
a*iLWiT  Co.  ^i^gj^  ^^^  offices,  and  unpacked  and  distributed  the  Beveral 
enclosed  parcels  to  the  various  individuals  to  whom  they 
were  addressed.  The  defettdanta  did  not  know,  and  had 
nothing  to  do  with  the  parties  by  whom  or  to  whom  the 
enclosed  parcels  were  addressed.  The  pluntifF  always  did 
the  cartage  of  the  goods  to  the  station  of  the  defendants* 
railway  in  London,  and  the  defendants  had  nothing  to  do 
with  the  receipt  of  the  parcels  in  London,  or  the  delivery 
at  the  places  of  consignment,  but  merely  received  the  pack- 
age, box  or  hamper  from  the  plaintiET  at  their  station  in 
.  London,  and  delivered  the  same  entire  to  his  agent,  to 
whom  they  were  addressed,  and  the  pluntiff  always  pud 
the  defendants  for  the  carri^e  of  the  package,  box  or 
hamper.  The  plaintiff's  packages  were  sent  by  the  lu^age 
trains,  and  the  defendants  published  no  tariff  of  their 
charges.  The  pluntiff  fiirther  gave  evidence  that  the  car- 
man of  the  plaintiff,  who  took  the  goods  to  the  defendants' 
station,  always  took  a  printed  form  of  declaration  as  to  the 
nature  of  the  goods,  of  which  the  following  is  a  copy :  — 
"  (710)  To  the  Great  Western  Railway  Company. 
"  Station  186 

"  Receive  from  the  undermentiooed 

goods  on  the  conditions  stated  on  the  other  side. 
"  To  be  forwarded  ae  below  directed. 


"  Checked  by 
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*'AII  parcels  of  goods  and  packages  the  contents  of       1865. 
which  are  not  properly  declared  by  the  senders  will  be      V"^"'^ 
charged  with  the  highest  class>  and  all  such  parcels  of  «• 

goods  and  packages  not  exceeding  five  hundred  pounds  in  Wbstbek 
weighty  if  the  contents  shall  not  be  declared,  will  be  con- 
sidered as  each  containing  different  kinds  of  articles,  and 
each  such  parcel  of  goods  and  packages  will  accordingly 
be  subject  to  the  regulations  relating  to  'smalls,'  and 
charged  for  accordingly.** 

The  plaintiff  further  proved  that  the  foregoing  form  of 
declaration  was  furnbhed  by  the  defendants,  and  that 
before  the  goods  left  the  plaintiff's  office,  the  plaintiff  filled 
up  all  the  columns  of  that  declaration  except  the  columns 
headed  respectively  "  weight,"  "  paid,"  and  "  remarks,"  and 
that  any  package,  box  or  hamper  containing,  as  above  des- 
cribed, several  parcels  of  different  kinds  of  goods,  was  des- 
cribed by  the  plaintiff  in  the  declaration  as  ''packed.'*  The 
goods  were  weighed  at  the  station  at  which  the  defendants 
received  them,  and  the  defendants'  clerks  inserted  in  the 
form  of  declaration  the  weight  of  each  package  and  the 
sum  to  be  paid  for  the  carriage  of  the  same.  The  declara- 
tion was  left  with  the  defendants'  clerks,  and  they  gave  to 
the  plaintiff  a  receipt  for  the  goods. 

The  plaintiff,  in  the  course  of  business  above  described, 
on  the  21st  of  December,  1861,  sent  a  hamper  containing 
various  parcels,  as  before  explained,  by  the  defendants* 
railway  from  London  to  Bath,  which  hamper  was  declared 
to  be  packed,  and  weighed  four  hundred  weight,  twelve 
quarters  and  twenty  pounds. 

The  defendants  were  in  the  habit  of  charging  for  the 
carriage  of  goods  upon  their  railway  rates  according  to  the 
nature  and  description  of  the  goods  as  classified  in  a  certain 
tariff  of  which  the  following  b  a  copy : — 
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1865. 

Sutton 

e. 

Gbkat 

Wbstbbn 

Railway  Co. 


Bates  from  London 
On  Goods  and  Parcels  above  1  cwt,  and  tinder  500  lbs.  by  Luggage  Trains. 


1st. 


Bath  - 
Bristol  - 
Exeter  - 
Swansea 


2nd. 

3ixi. 

4th. 

5th. 

21/8 

26/8 

32/6 

37/6 

42/6 

22/(5 

27/6 

35/ 

40/ 

45/ 

30/ 

35/ 

40/ 

50/ 

70/ 

33/4 

36/8 

* 

46/8 

51/8 

86/8 

Class  packed  parcels. 

42/6  and  50  per  cent. 
45/  and  50  per  cent. 
70/  and  50  per  cent. 
86/8  and  50  per  cent. 


Bates  from  London 
On  Goods  and  Parcels  under  1  cwt 


28 

Bath    -  - 

Bristol  -  - 

Exeter  -  - 

Swansea  -   1/6 

Packed  parcels 


56 


1/ 
1/3 


112 

1/8 
2/6 
1/3 
2/6 


the  above  and  50  per  cent. 

The  defendant  charged  the  plaintiff,  and  the  plaintiff 
paid  to  the  defendants,  the  sum  of  145.  2d.  for  the  carriage 
of  the  above  mentioned  hamper,  being  at  the  rate  expressed 
in  the  said  tariff  to  be  charged  on   packed  parcels,  viz.» 
42«.  6d.  per  ton,  and  fifty  per  cent,  added ;  and  the  con- 
tents of  the  hamper  were  drapery  and  books;   and   the 
other  parcels  sent  by  the  plaintiff  by  the  defendants'  rail- 
way to  the  places  mentioned  in  the  said  tariff  were  charged^ 
in  like  manner,  the  rates  set  down  for  packed  parcels  in 
the  tariff  before  mentioned,  and  such  rates  were  paid  by 
the  plaintiff  under  protest.     The  defendants  admitted  that 
the  plaintiff  did  not  know  the  actual  contents  of  any   of 
the  packages  he  received,  but  from  the  business  carried  on 
by  the  parties  who  delivered  them  to  him,  and  from  the 
appearance  of  the  packages  themselves,  he  inferred,  and  the 
fact  was,  that  the  greater  part  of  them  were  drapery  goods* 
He  also  received  packages  from  hosiers,  stationers,  perfumers 


EASTER  VACATION,   28   VICT.  805 

and  other  tradesmen,  and  it  was  his  habit  to  put  indiffe- 
rently into  one  packed  parcel  all  or  any  of  the  packages 
he  received  which  were  addressed  to  the  same  town  and  v. 

Great 

were  of  a  suitable  weight.  Wists&h 

The  plaintiff  further  proved  that  the  majority  of  con-  ^^^^^  ^' 
signers  who,  on  the  21st  of  December,  sent  him  parcels  to 
be  transmitted  to  Bath  were  dealers  in  drapery  or  millineryj 
that  their  goods  were  called  drapery  in  the  carrying  trade, 
and  that  the  parcels  might  contain  velvet,  silks,  ribbons 
and  all  kinds  of  goods  of  that  character. 

The  plaintiff,  to  maintain  the  affirmative  of  the  said 
issue,  called  a  witness,  Peter  Gaillard,  who  proved  that  he 
had  for  many  years  been  engaged  as  manager  in  the  service 
of  Messrs.  Morley  &  Co.,  of  Wood  Street,  in  London 
wholesale  hosiers  and  general  warehousemen ;  and  the 
plaintiff  proposed  to  put  to  the  witness  the  following  ques- 
tion : — "  Have  Messrs.  Morley  been  in  the  practice  of 
packing  or  enclosing  the  packages  of  various  descriptions 
of  goods  in  one  large  package  or  hamper  ?*'  Whereupon 
the  counsel  for  the  defendants  interfered  and  insisted  that 
the  question  was  inadmissible  and  irrelevant  to  the  issue, 
and  prayed  the  said  Baron  not  to  allow  the  question  to  be 
put  But  the  Baron  held  and  affirmed  that  the  said  ques- 
tion was  admissible  and  relevant  to  the  issue.  Whereupon 
the  counsel  of  the  defendants  made  their  exception  to  the 
said  ruling.  The  witness  then  answered  the  question  in 
the  affirmative,  and  stated  that  such  larger  packages  were 
then  sent  to  the  defendants'  railway,  and  that  he  knew 
such  packages  were  made  up  and  sent  to  Bath  and  all  the 
large  towns  in  the  country :  the  Messrs.  Morley  not  only 
sent  in  one  package  parcels  of  various  consignees  in  their 
own  course  of  business,  but  also  parcels  from  other  trades- 
men in  London  for  the  same  consignee!  and  occasionally 
for  more  than  one  consignee  in  the  same  town:  Measnb 
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2865.        Morley  also  received  enclosures  from  other  tradesmen  in 

^^'^'^'^^      LondoDj  packed  in  the  same  way,  and  distributed  them : 

V.  Messrs.  Morley  were  not  paid  for  enclosing  or  distributing 

WssTBBv      the  parcels,  but  were  served  in  the  same  way  by  other 

tradesmen :  the  defendants*  charges  for  carriage  were  the 

same  whether  there  were  enclosures  in  the  packages  or 

not 

The  witness  stated,  on  cross-examination  by  the  defend- 
ants' counsel,  that  Morley  &  Ca  did  not  declare  the  contents 
of  their  packages  on  delivering  them  to  the  defendants^  and 
that  the  defendants  never  asked  them  the  contents :  it  was 
impossible  to  tell  from  the  outside  of  the  packages  whether 
they  were  packed  or  not;  and  that  Morley  &  Co.  daily 
sent  in  their  own  packages  parcels  belonging  to  other 
houses,  sometimes  one  hundred  a  day.  The  witness  pro- 
duced  a  book  kept  by  Morley  and  Co.,  in  which  they  daily 
entered  such  parcels  sent  by  them,  and  such  book  contained 
many  thousands  of  such  entries. 

The  plaintiff  called  as  a  witness  James  Copeland,  who^ 
subject  to  a  similar  exception  on 'the  part  of  the  defendants, 
proved  that  he  was  in  the  habit  of  taking  packages  of  the 
Messrs.  Morley  to  the  defendants'  receiving  offices  in  Lon- 
don :  the  defendants'  clerk  there  used  to  ask  him  what  they 
contained:  he  used  to  declare  all  goods  belonging  to 
Messrs.  Morley  as  drapery:  drapery  was  the  name  for 
those  parcels  which  were  packed :  no  other  question  was 
asked,  and  there  was  nothing  on  the  outside  by  which  it 
could  be  discovered  whether  a  parcel  was  packed  or  not : 
the  Messrs.  Morley  were  always  charged  for  the  carriage  of 
their  packages  at  the  fourth  class  rate  in  the  aforesaid 
tariff,  being  the  rate  apportioned  to  drapery  goods,  and 
were  never  charged  the  jextra  rate  of  50L  per  cent,  on 
any  packed  parceb;  defendants  were  perfectly  aware  of 
the  practice  of  Messrs.  Morley's  house  as  to  packed  parcels. 
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and  had  been  so  for  a  long  time :  they  had  never  charged 
him  the  packed  parcel  rate  in  his  life  :  the  plaintiff's  packed 
parcels  were  exactly  similar  in  appearance  to  the  packages  v. 

sent  by  the  Messrs.  Morley,  and  were  packed  alike,  and      Wkstbrv 
they  sent  many  parceb  by  the  plaintiff.  '^^^^ 

The  plaintiff  then  called  as  a  witness  John  Hill,  who 
stated  that  he  was  a  superintendant  of  packers  for  Cope- 
stake  &  Moore,  who  were  drapers  in  London^  and  dealt 
in  everything,  millinery,  haberdashery,  and  hosiery :  he 
had  lived  thirty  years  with  them :  they  were  constantly 
in  the  habit  of  forwarding  goods  from  the  house  to  the 
extent  of  150  to  200  parcels  a  day:  they  received 
parcels  ttom  different  houses  in  the  drapery  trade  and 
book  trade:  if  anyone  sent  them  a  parcel,  they  took 
it  in :  defendants  sent  their  carts  two  or  three  times  a  day 
for  the  parcels ;  this  had  been  t|}e  practice  ever  since  he 
had  been  in  Copestake  &  Moore's  establishment :  they 
did  it  now  more'  than  they  ever  did :  the  defendants  had 
never  complained  of  it :  Copestake  &  Moore  put  most  of 
their  parcels  in  boxes :  the  defendants  made  no  inquiries 
as  to  whose  inclosures  were  in  the  boxes :  they  had  never 
complained  of  sending  enclosures  in  Copestake  &  Moore's 
boxes.  The  witness  produced  vouchers  from  the  defend- 
ants to  Messrs.  Copestake  &  Moore,  which  were  given  in 
evidence,  by  which  it  appeared  that  the  charge  made  by 
the  defendants  to  Copestake  &  Moore  for  their  boxes  of 
packed  parcels  from  London  to  Bath  was  37s.  6dl,  being 
the  fourth  class  rate  in  the  tariff  before  mentioned,  and 
that  the  fourth  class  rate  was  also  charged  to  Copestake  & 
Moore  for  their  packed  parcels  to  the  other  towns  men- 
tioned in  the  tariff.  The  witness  further  stated  that  Cope- 
stake &  Moore  received  packages  from  their  customers 
in  the  country  containing  parcels  from  different  individuals: 
the  defendants  made  no  difference  in  their  charges  whether 
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packed  or  not :  he  never  knew  the  defendant  had  made 
any  such  charge  as  the  rate  on  packed  parcels  mentioned 
o.  in  the  tariff:  they  had  a  clerk  whose  special  employment 

Western      was  to  check  these  charges. 

The  said  John  Hill,  on  cross-examination^  stated  that 
they  also  sent  out  packages  not  packed :  they  also  received 
them :  the  Company  could  not  tell  from  the  outside  whe- 
ther it  was  packed  or  not;  they  sent  out  from  seven  hun- 
dred to  one  thousand  packages  a  day ;  and  fifty  to  one 
hundred  of  them  were  packed  parcels. 

The  said  John  Hill^  on  his  re-examination,  stated  that 
his  business  had  been  done  on  the  same  principle  ever 
since  he  had  been  in  the  house  of  Copestake  &  Moore ; 
and  that  he  at  first  had  been  the  only  porter,  but  that  they 
now  employed  107  porters. 

The  plaintiff  also  calle^  as  a  witness  William  Stanley, 
who  stated  that  he  was  in  the  employ  of  Messrs.  Pawson, 
of  Saint  Paul's  Churchyard:  they  were  wholesale  ware- 
housemen :  he  had  been  twenty-five  years  in  their  house, 
and  twenty  years  as  their  manager :  they  received  parcels, 
he  might  say  hourly,  to  send  to  the  country ;  five  hundred 
to  six  hundred  a  week :  their  practice  was  the  same  as  had 
been  stated  by  previous  witnesses :  they  sent  all  things  and 
everything  that  came,  except  glass  or  combustibles :  they 
never  had  been  charged  extra  rates  for  packed  parcela 
And  the  witness  produced  the  vouchers  of  the  defendants 
given  to  the  said  Messrs.  Pawson  &  Co.  for  payments  made 
by  them  to  the  defendants  for  the  carriage  of  goods  on 
their  railways,  which  was  put  in  evidence,  and  confirmed 
his  statement. 

The  said  William  Stanley,  on  his  cross-examination, 
stated  that  no  one  looking  at  the  packages  would  know 
whether  they  had  been  packed  or  were  single  packages. 

The  plaintiff  also  called  as  a  witness  John  Goodfellow, 
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who  Stated  that  he  was  in  the  employ  of  Messrs.  Dillon  & 
Co.,  of  Fore  Street,  drapers ;    he  had  been  in  the  package 

^  t  w  Sutton 

department  twenty-eight  yeara:   ever  since  he  had  been  v.  • 

Obbat 
there  they  had  sent  packed  parcels  by  the  defendants'  rail-      Western 

way :  he  had  extracted  from  the  book  and  found  that  they 
sent  one  thousand  a  month :  he  had  sent  many  by  the  de- 
fendants, the  Great  Western  Railway  Company  :  the  course 
of  business  that  had  been  spoken  to  by  the  other  witnesses 
was  exactly  the  same  as  was  within  his  experience.  And 
the  witness  produced  the  vouchers  given  by  the  defendants 
to  the  said  Messrs.  Dillon  &  (Jo.  for  payments  for  the  car- 
riage of  goods  by  the  defendants  on  their  railways,  which 
were  put  in  evidence  and  bore  out  the  witness's  statement. 
The  plaintiff  then  offered  to  give  in  evidence  and  prove 
that  in  the  year  1849  certain  witnesses  gave,  in  the  presence 
of  the  defendants,  their  solicitor  and  traffic  manager,  similar 
evidence  to  that  above  mentioned,  of  the  practice  of  houses 
in  London  in  packing  parcels  and  sending  them  by  the 
defendants*  railway.  Whereupon  the  defendants*  counsel 
interposed  and  insisted  that  the  evidence  so  offered  to  be 
given  by  the  plaintiff  was  not  good  or  admissible  in  law 
upon  the  issue  aforesaid,  and  prayed  the  said  Baron  to 
inform  the  jurors  that  the  said  last  mentioned  evidence  was 
not  good  or  admissible  in  law  upon  the  issue  aforesaid,  but 
the  said  Baron  held  and  affirmed  that  the  said  evidence  so 
offered  to  be  given  by  the  plaintiff  was  good  and  admissible 
in  law.  Whereupon  the  counsel  of  the  defendants  made 
their  exceptions  to  the  ruling  of  the  said  Baron.  And 
thereupon  the  plaintiff  called  a  Mr.  Walker  as  a  witness, 
who  proved  that  in  the  year  1849  an  action  was  brought 
by  Mr.  Parker,  a  carrier,  against  the  defendants  for  over- 
chai^es  on  the  carriage  of  goods  on  their  railway, 
which  was  referred  to  arbitration,  and  at   the  meetings 
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before  the  arbitrator,  which  the  witness  attended  as  Mr. 
Parker's  attorney,  and  which  were  also  attended  by  the 
V.  Company's  attorney  and  their  traffic  manager,  a  witness 

Great  ^  i  ■■  • 

We8T£bn  named  Maw  was  examined  for  Mr.  Parker  and  gave  evi- 
dence as  follows: — **I  am  in  business  as  a  surgical  instni- 
ment  maker :  have  dealings  with  druggists ;  frequently  send 
parcels  by  the  Great  Western  Railway,  consisting  princi- 
pally of  articles  of  trade ;  they  have  contained  other  goods 
which  my  customers  send  to  me  to  be  packed  with  these 
goods :  the  enclosed  parcels  contained  drugs,  patent  medi- 
cines, cigars,  and  almost  everything  a  country  druggist 
deals  in :  all  these  things  have  been  enclosed  in  the  pack* 
age  in  which  my  goods  were  sent,  and  I  have  always  done 
it :  the  total  weight  of  these  packages  is  from  half  a  hun- 
dred weight  or  even  less  than  that,  fourteen  pounds ;  the 
practice  is  known  to  all  the  wholesale  trade  in  London ;  I 
mean  the  trade  generally,  drapers,  booksellers,  wholesale 
druggists :  I  know  this  from  sending  parcels  and  receiving 
them  :  the  object  of  doing  this  is  that  my  customers 
save  carriage  by  it.  When  I  make  up  these  pack- 
ages, they  are  generally  sent  to  one  person,  but  in  a  few 
instances  not  so:  I  have  been  in  the  business  thirty  years, 
and  it  has  been  the  practice  ever  since :  I  never  paid  the 
Company's  charge,  and  don't  know  if  they  chaise  50  per 
cent.,  or  whether  they  did  not :  I  always  send  these  parcels 
to  Sherman's,  and  no  inquiry  was  made  as  to  the  contents : 
I  have  never  had  any  complaint  from  customers  that  50 
per  cent,  was  charged. 

Then  cross-examined: — "I  never  pack  goods  without 
instructions  from  the  country :  I  never  furnish' the  weights 
when  packages  are  delivered  to  Sherman :  the  names  of 
the  principal  persons  to  whom  I  forwarded  goods  by 
Great  Western  Railway  Company  are  Ferris  &  Son,  of 
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Bristol,  Knight  of  Bath,  Holman  &  Flam  of  Exeter,  Cor-        iqqq^ 
nish  &  Lewens  of  Plymouth :  I  never  made  any  declaration      ^-^-^r^-^ 

SUTTOX 

of  the  contents  when  I  delivered  them  to  Sherman.'*  v. 

The  said  Mr.  Walker  farther  proved  that  at  the  said  WssTmr 
arbitration  meetings  he  called  about  seven  witnesses,  who 
proved  the  practice  of  packing  parcels  together  and  sending 
them  as  one  package  by  the  Great  Western  Railway,  and 
that  the  witnesses  all  agreed  that  no  extra  charge  was  made 
for  such  packages  by  the  Company. 

And  the  plaintiff,  for  the  purpose  of  proving  that  the 
practices  above  described  of  packing  parcels  had  been  suffi- 
ciently general  to  be  notorious  amongst  carriers,  also 
called  a  witness,  Hugh  Lavington,  who  stated  that  he  had 
been  a  carrier  and  carriers'  agent  for  forty  years.  And 
thereupon  the  plaintiff's  counsel  proposed  to  put  the  ques- 
tion :  *'  Has  the  practice  of  packing  parcels  been  notorious 
during  the  whole  tim^  of  your  being  in  business?"  Where- 
upon the  defendant's  counsel  interposed  and  insisted  that 
the  said  question  was  not  good  or  admissible  in  law  on  the 
issue  aforesaid,  and  prayed  the  said  Baron  to  rule  that  the 
said  question  should  not  be  put  or  answered ;  but  the  said 
Baron  held  that  the  said  question  was  admissible,  and 
allowed  the  same  to  be  put.  And  the  said  witness  there- 
upon proved  that  the  practice  of  packing  parcels  had  been 
for  the  last  forty  years  so  general  as  to  be  notorious  among 
carriers.  And  the  said  counsel  for  the  defendant  then 
excepted  to  the  said  evidence  as  inadmissible  and  irrelevant 
to  the  issue. 

The  defendants'  counsel  offered  no  evidence.  Where- 
upon the  said  Baron  summed  up,  and  informed  and  directed 
the  jury,  that  the  several  matters  so  produced  and  given  in 
evidence  on  the  part  of  the  plaintiff  were  evidence  upon 
which  they  might  find  that  parcels  had  been  carried  by  the 
defendants  for  other  persons,  containing  goods  of  a  like 

VOL.  in. — IT.  &  C.  G  G   O  EXCH. 
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description  and  under  like  circumstances,  at  a  less  rate  than 

such  goods  were  carried  by  them  for  the  plaintiff.     And, 

V'  also  upon  which  they  might  find  that  the  defendants  know- 

Wkstxbn      ingly  and  purposely  charged  the  plaintiff  more  than  other 
aailwat  Co* 

persons ;  and  that  if  the  jury  believed  that  the  defendants 

knowingly^  and  purposely  charged  the  plaintiff  at  a  higher 
rate  than  other  persons  upon  a  packed  parcel  of  goods,  they 
ought  to  find  a  verdict  for  the  plaintiff  on  the  issue  afore- 
said. Whereupon  the  counsel  for  the  defendants  made 
their  exceptions  to  the  said  directions,  and  further  contended 
that  the  said  Baron  ought  to  have  directed  the  juiy  that 
there  was  no  evidence  that  parcels  were  carried  by  the  de- 
fendants for  other  persons,  containing  goods  of  a  like 
description  and  under  like  circumstances,  at  a  less  rate 
than  such  goods  were  carried  by  them  for  the  plaintiff.  And 
that  there  was  no  evidence  of  the  specific  contents  of  any 
of  the  plaintiff's  parcels  from  which  the  jury  ought  to  infer 
a  specific  inequality  upon  any  parcels  between  the  rate 
charged  to  the  plaintiff  and  to  other  persons.  And  that 
there  was  no  evidence  that  the  defendants  knowingly  and 
wilfully  charged  the  plaintiff  more  than  other  persons. 
And  that  the  said  Baron  ought  also  to  have  directed  the 
jury  that  the  defendants  were  at  liberty  to  demand,  for 
parcels  not  exceeding  five  hundred  pounds  in  weight,  any 
sum  they  might  think  fit.  And  that  there  was  no 
evidence  before  the  jury  on  which  they  could  find  a  verdict 
for  the  plaintiff. 

But  the  said  Baron  then  refused  to  alter  his  said  ruling 
and  direction  to  the  jury,  so  given  as  aforesaid,  and  with 
the  direction  aforesaid  left  the  case  to  the  jury.  Whereupon 
the  jury  found  their  verdict  on  the  said  issue  in  favour  of 
the  plaintiff  (a). 

(a)  The  only  material  differ-      was   that  the  Company  charged 
ence  in  the  case  of  Sutton  v.  llie      Id.  per  lb.  on  packed  parccb. 
South  JSaatem  Railway  Company  ^ 
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Karslahe  {Fields  Raymond  and  F.  M.  White  with  him) 
now  argued  for  the  defendants  [a), — The  direction  of  the 
learned  Judge  was  erroneous.  By  the  5  &  6  Wm.  4,  c.  cvii. 
8.  167,  the  Company  are  authorized  to  carry  passengers, 
cattle  and  goods  on  their  railway,  and  to  make  reasonable 
charges  for  the  same.  By  the  17 1st  section  {li)  the  Company 
are  empowered  to  fix  the  sum  to  be  charged  in  respect  of 
small  parcels  (not  exceeding  500  lbs.  weight  each).  The 
175th  section  (c)  required  the  rates  to  be  charged  equally 
in  respect  of  the  same  description  of  goods.     A  similar 


1865. 

SUTTOX 

V, 

Gbbat 

WsbTisir 

Railway  Co. 


(a)  Before  Cochhum,  C.  J., 
Erie,  C.  J.,  Byles,  J.,  WiUes,  J., 
Blackburn^  J.,  Keating,  J.,  MeU 
lor^  J^  and  Shee,  J. 

(b)  Sect  171  enacts:  "That 
it  shall  be  lawful  for  the  said 
Company  from  time  to  time  to 
make  such  orders  for  fixing, 
and  by  such  orders  to  fix  the 
sum  to  be  charged  by  the  said 
Company  in  respect  of  small 
parcels  (not  exceeding  five  hun- 
dred pounds  weight  each)  as  to 
them  shall  seem  proper:  Pro- 
vided always  that  the  provision 
hereinbefore  contained  shall  not 
extend  to  articles,  matters  or 
things  sent  in  large  aggregate 
quantities,  although  made  up  of 
separate  and  distinct  parcels,  such 
as  bags  of  sugar,  coffee,  meal  and 
the  like,  but  onlj  to  single  par- 
cels unconnected  with  parcels  of 
a  like  nature  which  may  be  sent 
upon  the  railway  at  the  same 
time." 

(c)  Sect.  175  :—"  Provided 
always,  and  be  it  further  enacted, 
that  the  aforesaid  rates  and  tolls 
to  be  taken  by  virtue  of  this  Act 

G   G 


shall  at  all  times  be  charged 
equally  and  after  the  same  rate 
per  ton  per  mile  throughout  the 
whole  of  the  said  railway  in  re- 
spect of  the  same  description  of 
articles,  matters  or  things,  and 
that  no  reduction  or  advance  in 
the  said  rates  and  tolls  shall, 
either  directly  or  indirectly,  be 
made  partially  or  in  favour  of  or 
against  any  particular  person  or 
Company,  or  be  confined  to  any 
particular  part  of  the  said  rail- 
way, but  that  every  such  reduc- 
tion or  advance  of  rates  and  tolls 
upon  any  particular  kind  or  des- 
cription of  articles,  matters  or 
things  shall  extend  to  and  take 
place  throughout  the  whole  and 
every  part  of  the  said  railway 
upon  and  in  respect  of  the  same 
description  of  articles,  matters 
and  things  so  reduced  or  ad- 
vanced, and  shall  extend  to  all 
persons  whomsoever  using  the 
same,  or  carrying  the  same  des- 
cription of  articles,  matters,  and 
things  thereon ;  anything  to  the 
contrary  thereof  in  any  wise  not- 
withstanding.** 

G   2 
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provision  was  contained  in  2  Vict  c.  zxTii.  s.  24  (a).  The 
7  &  8  Vict.  c.  iiL  s.  48,  repealed  the  175tb  section  of 
6  &  6  Wm.  4,  c.  evil,  and  the  24th  section  of  the  2  Vict, 
c.  xxviu,  and  sect.  50  (b)  enables  the  Company  to  charge 
either  per  ton  or  per  mile,  or  per  mile,*or  by  bulk,  measure, 
number,  or  admeasurement,  or  by  fixed  charges  as  they 
shall  think  expedient ;  provided  that  in  whatever  way  the 
charges  are  made  they  shall  be  made  equally.  The  10  &  11 


(a)  Sect.  24  enacted :— "  That 
the  charges  bj  the  said  recited 
Acts,  or  either  of  them,  autho- 
rized to  be  made  for  the  carriage 
of  anj  passengers,  goods,  animals, 
or  other  matters  or  things  to  be 
convejed  bj  the  said  Company, 
or  for  the  use  of  anj  steam 
power  or  carriage  to  be  supplied 
by  the  Company,  shall  be  at  all 
times  charged  equally  to  all  per- 
sons, and  afler  the  same  rate  per 
mile  or  per  ton  per  mile  in  re- 
spect of  all  passengers,  and  of 
all  goods,  animals  or  carriages 
of  a  like  description,  and  con- 
veyed or  propelled  by  a  like  car- 
riage or  engine  passing  on  the 
same  portion  of  the  line,  and  no 
reduction  or  advance  in  any 
charge  for  conveyance  by  the 
said  Company  or  for  the  use  of 
any  locomotive  power  to  be  sup- 
plied by  them,  shall  be  made 
either  directly  or  indirectly  in 
favour  of  or  against  any  particu- 
lar Company  or  person  travelling 
upon  or  using  the  same  portion 
of  the  said  railway.** 

(6)  Sect.  50  enacts  :— "  That 
it  shall  be  lawfiil  for  the  said 
Great  Western  Railway  Com- 
pany, whenever  they  shall  act 
M  carriers,  or  shall  provide  loco- 


motive or  steam  power,  or  car- 
riages for  the  conveyance  of  pas- 
sengers,  animals,   goods,  wares, 
merchandize,  articles,  matters,  or 
things,  to  charge  for  such  loco- 
motive or  steam  power  and  car- 
riages such  sum  (not  exceeding 
the  sums  (if  any)  limited  by  the 
said  recited  Acts  or  any  of  them), 
and  that  either  per  ton  or  per 
mile,  or  by  bulk,  measure,  num- 
ber  or   admeasurement,    or    by 
fixed  charges,  as  they  shall  think 
expedient :  Provided  always  that 
in  whatever  way  the  said  charges 
are   made   they  shall    be   made 
equally  to  all  passengers  and  to 
all  persons  in  respect  of  all  ani- 
mals, and    of  all  goods,  wares, 
merchandize,    articles ,    matters 
and  things  of  a  like  description 
and  quantity,  and  conveyed  in  or 
propelled  by  a  like  carriage  or 
engine,  passing    only   over    the 
same  portion  of  and  over   the 
same  distance  along  the  said  rail- 
ways   or    either    of   them,    and 
under    the  like    circumstances ; 
and  no  reduction  or  advance  in 
any  of  such    charges    shall    be 
made  partially,  either  directly  or 
indirectly,  in  favour  of  or  against 
any  particular  Company  or  per- 
son.** 
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Vict.  c.  ccxxvi.  8.  53  (a),  empowers  the  Company  to  chaise 
for  small  parcels  (that  is  to  say,  parcels  not  exceeding 
500  lbs.  weight)  any  sum  which  they  think  fit.  In  Baxenr 
dale  V.  The  Great  Western  Railway  Company  (J),  Erle^  C.  J., 
differed  from  the  majority  of  the  Court,  who  held  that  the 
Company  are  still  bound  to  charge  equally,  and  cannot 
lawfully  demand  for  the  carriage  of  parcels  from  station  to 
station  a  sum  which  shall  include  the  cost  of  collection  and 
delivery,  and  so  impose  an  unequal  burthen  on  those  who 
do  not  require  the  performance  of  this  latter  service.  That 
decision  was  affirmed  by  the  Exchequer  Chamber  (c),  who 
considered  that  the  10  &  1 1  Vict  c.  ccxxvi.  s.  53,  did 
not  repeal  the  equality  clauses,  but  only  the  limiting  the 
maximum  of  tolls.  In  this  case,  however,  the  facts  are 
different  from  those  in  Baxendale  v.  The  Great  Western 
Railway  Company,  But  for  the  proviso  in  the  50th  section 
of  the  7  &  8  Vict.  c.  iii.  the  Company  would  have  a  right 
to  charge  in  any  way  they  thought  fit,  but  the    proviso 
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(a)  Sect  53  :  "  And  with  res- 
pect to  small  packages,  and  single 
articles  of  great  weight,  be  it 
enacted,  that  notwithstanding  the 
rate  of  tolls  prescribed  bj  this 
Act,  the  Company  maj  lawfully 
demand  the  tolls  following  (that 
is  to  say):  — 

For  the  carriage  of  small  par- 
cels (that  is  to  say,  parcels  not 
exceeding  five  hundred  pounds 
weight  each)  the  Company  may  de- 
mand any  sum  which  they  think 
fit :  Provided  always  that  articles 
sent  in  large  aggregate  quantities, 
although  made  up  of  separate 
parcels,  such  as  bags  of  sugar, 
coffee,  meal  and  the  like,  shall  not 
be  deemed  small  parcels,  but  such 
term  shall  apply  only  to  single 
parcels  in  separate  packages : 


'*  For  the  carriage  of  any  one 
boiler,  cylinder,  or  single  piece  of 
machinery,  or  single  piece  of 
timber  or  stone,  or  other  single 
article,  the  weight  of  which,  in- 
cluding the  carriage,  shall  exceed 
four  tons,  but  shall  not  exceed 
eight  tons,  the  Company  may 
demand  such  sum  as  they  think 
fit,  not  exceeding  six  pence  per 
ton  per  mile. 

'*  For  the  carriage  of  any 
single  piece  of  timber,  stone,  ma- 
chinery, or  other  single  article, 
the  weight  of  which,  with  the 
carriage,  shall  exceed  eight  tons, 
the  Company  may  demand  such 
sum  as  they  think  fit. 

(6)  14  C.  B.  N.  S.  1. 

(c)  16  C.  B.  N.  S.  137. 
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1866.       requires  them  to  charge  equally  in  respect  of  all  goods  of 
^^^12^      a  like  description  and  quantity,  and  conveyed  the  same 
V.  distance  and  under  the  like  circumstances.     The  plaintiff 

WESTKau  is  therefore  bound  to  shew  that  there  was  an  inequality  of 
charge  m  respect  of  all  those  conditions.  The  Company 
charge  for  parcels  above  I  cwt.  and  under  500  lbs.,  a  certain 
rate  varying  according  to  the  four  classes  of  goods^  and  50 
per  cent,  in  addition  for  packed  parcels.  [Blackburn^  J., 
referred  to  Crouch  v.  The  Great  Northern  Railway  Com- 
pany (a).]  There  was  no  evidence  to  warrant  the  jury  in 
finding  that  parcels  had  been  carried  by  the  defendants  for 
other  persons,  containing  goods  of  a  like  descripdon  and 
under  like  circumstances,  at  a  less  rate  than  such  goods  were 
carried  by  them  for  the  plaintiff.  The  Company  have  no 
means  of  ascertaining  the  contents  of  a  parcel  unless  the 
consignor  will  tell  them,  and  they  may  lawfully  charge  an 
unequal  rate  where  one  consignor  informs  them  that  a  parcel 
is  packed  and  the  other  conceals  the  fact  There  was  no 
evidence  that  the  defendants  knowingly  and  wilfully  chained 
the  plaintiff  more  than  other  persons  for  the  carriage  of  par- 
cels, containing  goods  of  the  like  description  and  quantity^ 
and  over  the  same  distance  and  under  the  like  circumstances. 
Assuming  that  the  defendants  have  charged  four  or  five 
persons  at  a  lower  rate,  that  would  not  entitle  three  hundred 
to  recover  back  the  excess  paid  by  them.  The  questions 
excepted  to,  as  to  the  practice  of  packing  or  inclosing  the 
packages  of  various  descriptions  of  goods  in  one  laige  pack- 
age or  hamper,  were  too  general,  and  the  answers  ought 
not  to  have  been  allowed.  The  evidence  of  what  took 
place  before  the  arbitrator  in  1849  was  also  inadmissible. 
Moreover,  the  excess  chai^ged  cannot  be  recovered  back  in 
an  action  for  money  had  and  received.  In  Gorton  v.  7%e 
Bristol  and  Exeter  Railway  Company  (i),  the  Company 
chaiged  a  carrier  certain  sums,  reasonable  in  themselves^ 
(«)  11  Exdi.  742.  (h)  1  B.  &  S.  112. 
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for  carrying  bis  goods  along  their  line,  while  they  carried 
the  like  goods  for  other  parties  at  lower  rates ;  and  it  was 
held  that  the  carrier  was  not  entitled,  in  an  action  for  money  9, 

Wbsteiiii 

had  and  received,  to  recover  from  the  Company  the  excess        Great 
of  the  sums  paid  by  him  above  those  paid  by  the  other 
parties, 

J.  Braum  (C.  Marshall  Griffith  with  him).— The  points 
now  raised  have  been  already  decided  in  the  cases  of 
Parker  v.  The  Great  ITestern  Railway  Company  (a),  and 
JBaxendale  v.  TTie  Great  Western  Railway  Company  (J). 
Garton  v.  The  Bristol  and  Exeter  Railway  Company  {c)  is  in 
some  respects  at  variance  with  those  decisions.  In  Baxen- 
dale  V.  The  Great  Western  Railway  Company  it  was  con- 
tended that  the  53rd  section  of  the  10  &  11  Vict.  c.  ccxxvi. 
entitled  the  Company  to  charge  any  sum  at  their  discretion 
for  articles  under  500  lbs.  in  weight ;  but  the  Court  of 
Exchequer  Chamber  said,  ^^  All  that  seems  to  us  to  follow 
from  that  section,  is  not  that  the  equality  clauses  in  the 
7  &  8  Vict.  c.  iii.  and  8  &  9  Vict.  c.  20  are  repealed,  but 
that  the  clause  limiting  the  maximum  of  tolls  is  as  to  such 
articles  repealed.  If  the  Company  establish  a  tariff  for 
articles  under  500  lbs.  in  weight,  such  tariff  must  still  be 
subject  to  the  equality  clauses."  Crouch  v.  The  Great 
Northern  Railway  Company  (d)  also  decided  that  a  railway 
(/ompany  cannot  legally  charge  a  greater  sum  for  the 
carriage  of  a  package  containing  several  parcels  belonging 
to  different  persons,  than  for  a  package  containing  several 
parcels  all  belonging  to  one  person.  The  legislature  must 
be  understood  as  saying,  *'  you  may  charge  as  little  as  you 
please,  but  you  shall  not  charge  one  person  more  than 
another.''     The  7  &  8  Vict.  c.  iil  s.  50,  provides  not  only 

(a)  11  C.  B.  545.  (c)  1  B.  &  S.  112. 

(ft)  14  C.  B.  N.  S.  1 ;  in  error,         (d)  11  Exch.  742. 
16  C.  B.  N.  S.  137. 
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1865.       that  the  charges  shall  be  equally  to  all  persons  under  the 

^.^^      Uke  circumstancesy  but  also  that  •*  do  reduction  or  advance 

^'  in  any  of  such  charges  shall  be  made   partially,  either 

Wksteen     directly  or  indirectly,  in  favour  of  or  against  any  particular 
Railway  Co.  i  •!•  • 

Company  or  person."  There  being  that  express  prohibition, 

and  the  Company  having  made  an  advanced  charge  against 
the  plaintiff,  he  is  entitled  to  recover  back  the  excess.     In 
Piddington  v.  The  South  Eastern  Railway  Company  (a)  the 
Company's  Act  contained  a  similar  prohibition   against 
inequality  of  charge,  and  it  was  held  that  the  Company 
were  restricted  to  reasonable  charges,  and  were  not  justified 
in  making  an  increased  charge,  in  respect  of  the  convey- 
ance of  packed  parcels.     The  judgment  of  Maule,  J.,  in 
Crouch  V.    The  London  and  North  Western  Railway  Comr 
pany  (i),  shews  that  the  Company  have  a  right  to  ask  a 
person  who  tenders  a  parcel  whether  it  is  packed ;  but  the 
Company  never  attempted  to  ascertain  from  the  wholesale 
dealers  what  their  packages  contained.  There  was  evidence 
from  which  the  jury  might  come  to  the  conclusion  that  the 
defendants  knowingly  and  wilfully  charged   the   plaintiff 
more  than  other  persons.    [Cockbum^  C.  J. — The  50th  sec- 
tion of  the  7  Vict.  c.  iii.  requires  the  charges  to  be  made 
equally  in  respect  of  goods  not  only  of  the  like  quality, 
but  also  of  the  like  description.']     That  means  goods  of  the 
like  description,  as  classified  in  their  tariff.     The  Company 
treat  packed  parcels  as  a  description  of  goods,  and  charge 
50  per  cent,  in  addition  to  the  rate  for  them.     Such  a 
charge  is  unequal  and  unreasonable :  Garton  v.  Ttie  Bristol 
and  Exeter  Railway  Company  (c).     The  evidence  objected 
to  was  clearly  admissible. 

Karslahe  replied. 

Cur.  adv.  vult. 

(a)  5  C.  B.  N.  S.  ]  11.  (b)  14  C.  B.  255. 292. 

(c)  4  H.  &  N.  32. 
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Erle,  C.  J. — In  these  two  cases  it  appears  by  the  record        1865. 
that  the  plaintiff  employed  the  defendants  as  carrying  carriers,      ^^""'''^    ' 
to  carry  for  him  on  their  respective  railways  packed  parcels,  «• 

— a  term  which  is  hereafter  explained.  For  each  parcel  Westien 
be  had  been  charged  the  price  of  a  parcel  and  50  per  cent, 
extra  on  that  price  by  the  Great  Western,  and  at  the  rate 
of  IcL  per  lb.  by  the  South  Eastern,  for  packing.  As 
between  himself  and  the  defendants  these  charges  were 
lawful  and  right :  the  plaintiff  hired  the  service  and  bad 
the  benefit  of  it,  and  paid  for  it  according  to  contract.  But 
he  brought  his  actions  to  recover  back  all  that  he  had  paid 
extra  for  packing;  and  he  contended  that  those  extra 
charges  were  rendered  unlawful,  because  the  defendants 
bad  carried  for  other  persons  parcels  containing  inclosures 
which,  as  he  alleged,  were  of  like  description,  and  delivered 
under  like  circumstances  with  his  packed  parcels,  and  had 
knowingly  and  purposely  omitted  to  charge  to  those  persons 
the  extra  charge  for  packing,  and  so  had  knowingly  and 
purposely  charged  to  the  plaintiff  a  higher  rate  than  they 
charged  to  other  persons  for  goods  of  the  like  description, 
and  delivered  under  like  circumstances  with  his  packed 
parcels. 

The  learned  Judge  ruled  that  the  evidence  adduced  by 
the  plaintiff  in  support  of  his  affirmation  was  admissible, 
and  was  sufficient  to  authorize  the  jury  to  give  their 
verdict  for  him ;  which  was  done. 

The  defendants  made  the  exceptions  to  these  rulings 
which  appear  on  the  record,  and  which  raise  the  question 
whether  the  verdict  can  stand  according  to  law. 

I  am  of  opinion  that  it  cannot,  for  the  following  rea- 
sons : — 

First,  because  the  charge  of  50  per  cent  extra  for 
packing  is  a  parcel  charge  lawful  under  sect.  53  of  the 
10  &  1 1  Vict.  c.  ccxxvi.,  authorizing  charges  for  parcels 
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1865.        A(  discretion,  and  is  not  within  the  operation  of  the  7  &  8 

^^■"""'^^       Vict  c.  iii.  s.  50,  requiring  equality  of  chai^  under  certain 

t'.  conditions  in  respect  of   the  charges  authorized  by  that 

Western      section,  and  therefore  is  not  rendered  unlawful  by  reason 

of  the  alleged  inequality. 

Secondly,  because  there  is  no  evidence  that  the  defen* 
dants  ever  knowingly  and  purposely  charged  the  plaintiff 
at  a  higher  rate  for  any  specific  parcel  than  they  charged 
to  some  other  person  for  some  parcel  of  a  like  description 
and  quantity,  delivered  under  like  circumstances :  and,  if 
there  is  no  evidence  that  they  ever  did  so  in  any  specific 
instance,  there  is  no  evidence  tEat  they  did  so  in  a  number 
of  instances. 

Thirdly,  because  if  the  charge  for  packing  b  assumed  to 
be  within  the  operation  of  the  7  &  8  Vict,  c  iiu  s.  50, 
there  is  no  evidence  that  the  conditions  under  which  that 
section  is  made  to  operate  have  been  fulfilled,  that  is  to 
say,  there  is  no  evidence  that  a  charge  on  the  goods  of  the 
plaintiff  of  a  like  description  and  quantity  with  the  goods 
of  some  other  person  was  unequal  to  the  charge  on  such 
goods  of  that  other  person,  in  respect  of  the  same  carriage. 

Fourthly,  because,  if  the  same  assumption  be  made  as 
lastly  mentioned,  there  is  no  evidence  that  such  condi- 
tions have  been  fulfilled,  that  is  to  say,  there  is  no  evidence 
that  the  goods  of  the  plaintiff  were  delivered  under  like 
circumstances  with  the  goods  of  any  of  the  other  persons 
referred  to  for  comparison  by  the  witnesses. 

Fifthly,  because  no  action  lies  to  recover  back  part  of  a 
charge  for  carriage  lawful  in  itself,  by  reason  that  the  same 
service  of  carriage  has  been  done  for  some  other  person  at 
a  lower  charge. 

Sixthly,  because  inadmissible  evidence  was  admitted, 
and  there  was  a  misdirection  thereon. 

Before  considering  these  several  reasons  in  their  order. 


^ 
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\^ith  the  statutes  and  evidence  relevant  to  them,  I  would        -^^qq 
premise  some  observations  on  the  nature  of  railway  receipts,      ^-^-r^-' 
and  in  particular  of  receipts  on  account  of  the  carriage  of  v, 

1  Great 

parcels.  Wmtbrw 

The  law  relating  to  this  matter  has  been  so  administered  ^^"^^^'  • 
as  to  take  away  a  large  portion  of  their  earnings  from  the 
Companies  who  earned  them,  and  to  grant  it  to  others. 
The  notion  that  railway  Companies  have  a  monopoly,  and 
that  the  evil  of  this  supposed  monopoly  is  mitigated  by 
taking  away  their  earnings  and  granting  them  to  carriers 
who  had  used  or  might  have  used  horse  power,  seems 
to  me  to  underlie  this  administration.  The  portion  of 
earnings  which  has  been  the  main  subject  of  this  litigation 
has  been  that  derived  from  the  carriage  of  parcels :  and 
the  question  now  before  this  Court  practically  is,  whether 
the  railway  Companies  shall  be  allowed  by  law  to  keep  any 
share  of  that  portion. 

I  assume  as  a  general  principle  that  the  earnings  of 
labour  and  capital  belong  to  the  capitalists  and  labourers 
who  earned  them. 

The  earnings  by  railway  Companies  depend  on  demand 
and  supply.  Demand  for  locomotion  by  steam  superseded 
horses,  and  induced  capitalists  to  subscribe  capital  and 
supply  steam.  It  has  been  the  demand  of  the  public,  not 
the  supply  of  the  Companies,  which  is  the  cause  of  the 
transfer  of  carriage  from  horses  to  railways.  The  compe- 
tition which  was  at  first  limited  by  the  amount  of  capital 
required,  and  by  the  necessity  of  resorting  to  Parliament 
for  a  bill,  has  now  become  intense;  and  if  this  be  not 
admitted,  a  question  of  fact  is  raised  which  cannot  be 
answered  judicially.  The  series  of  cases  resting  on  the  im- 
putation of  monopoly  were  reviewed  by  me  in  Baxendale 
V.  The  Great  Western  Railway  Company  (a),  to  which  I 
beg  to  refer  for  more  detail. 

(a)  14C.B.  N.S.I. 
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18C5.  ^  ^^^  amount  at  stake  in  the  packed  parcels  question  is 

^^^''^*-'      lanre.  and  as  the  relation  of  the  contendinc  parties  does 

V,  not  appear  to  have  been  quite  understood,  I  repeat  here  a 

Grkat 

Western      part  of    the  remarks  which  I  offered  in  Baxendale  ▼.  The 
Great  Western  Railway  Company  (a). 

**  The  nature  of  the  business  connected  with  the  carriage 
of  parcels  may  be  described  as  follows : — The  Company, 
as  carriers,  have  to  make  the  outlay  required  for  the  pur- 
pose of  receiving,  carrying,  and  delivering  all  that  may  be 
consigned  for  each  train ;  and  this  outlay  includes  interest 
on  capital,  and  all  the  expense  by  which  a  train  is  moved. 
Profit  begins  only  when  the  receipts  exceed  the  oat- 
lay:  and  receipts  are  obtained  by  supplying  the  accom- 
modation that  is  in  demand.  Receipts  for  tonnage  rates 
depend  on  the  weight  of  things  classed  as  tonnage  goods. 
Receipts  for  parcels  depend  mainly  on  the  number  of 
consignors,  and  very  slightly  on  the  weight  of  consign- 
ments. The  tariff  in  Branley  v.  The  South  Eastern 
Railway  Company  {fi)  exemplifies  my  meaning.  The  tariff 
for  parcels  there  was, — *  Under  7lbs.  1«.  6rf. ;  under  14lbs. 
2«. ;  under  28lbs.  2s.  6cf. ;  under  56lbs.  3^. ;  under  112lbs. 
3«.  6cf.  Packed  parcels  double  the  above  amounts.'  Under 
this  tariff,  if  two  consignors  of  two  parcels  each  under  7lbs. 
consign  at  the  Company's  office,  the  Company  receives 
Zs. ;  if  they  consign  at  the  plaintiff's  office  he  receives 
3«. ;  and  if  he  ties  the  two  together  into  one  parcel,  and 
consigns  it  to  the  Company,  he  pays  Is.  6d.  to  the  Com- 
pany and  keeps  Is.  6cL  for  himself.  If  the  parcels  are  of 
the  same  value,  the  intercepters  will  have  added  double  to 
the  weight  and  the  risk,  and  taken  away  half  of  the  pay 
due  to  the  Company  according  to  the  tariff.  By  skilful 
aggregation,  they  may  increase  the  weight  and  the  risk  to 
a  very  great  extent,  and  diminish  the  pay  to  the  Company 
to  a  proportionate  extent,  and  keep  for  themselves  tbe 
(a)  14  C.  B.  N  S.  1. 37.  (6)  12  C.  B.  N.  S.  68. 
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difTerence  between  what  the  Company  so  receives  and  what       18C6. 
is  due  according  to  the  tariff."  v.-^.*^-^ 

mi       p  •  SCTTOK 

The  facts  now  before  the  Court  confirm  the  suggestions  v. 

Qkcat 
which  were  so  offered.     It  appears  by  them  that  the  plain-     Wlbtirn 

tiff  offers  to  carry  parcels  at  a  lower  rate  than  the  (/om-  ^^^^^^ 
pany*s  charge  and  when  hi^  prices  are  known,  according 
to  ordinary  principles  he  will  intercept  all  the  parcels  in 
respect  of  which  his  prices  are  lower  than  those  of  the 
Company.  The  outlay  of  the  Great  Western  before  a  train 
can  start  may  be  measured  by  millions  of  pounds  for  fixed 
capital,  by  hundreds  of  thousands  for  rolling  stocky  and  by 
thousands  per  diem  for  expenses.  There  must  be  receipts 
enough  to  indemnify  against  this  expense  before  profit 
begins.  The  whole  of  the  service  for  which  the  consignor, 
consigning  through  the  plaintiff,  pays  money  to  him, 
namely,  the  transport  of  his  parcel  from  station  to  station, 
is  done  by  the  Great  Western ;  and  although  it  is  con- 
fessedly the  most  lucrative  part  of  their  business,  yet  the 
gain  which  they  are  entitled  to  under  their  tariff  is  taken 
away  from  them  and  given  to  the  intercepting  carrier,  who 
has  not  moved  the  parcel  on  the  rail  one  inch,  and  who 
may  not  have  invested  more  capital  than  the  price  of  a  cart 
in  which  he  may  receive  parcels  for  interception. 

Moreover,  the  railway  Companies  are  met  by  constant 
checks  if  they  endeavour  to  get  consignments  to  themselves 
direct ;  whereas,  the  intercepters  are  at  perfect  liberty  either 
to  undersell  the  Companies,  or  to  give  favours  to  consignors, 
or  to  obtain  custom  by  any  means  that  rivalry  can  suggest 

The  Companies  have  made  various  attempts  to  save  some 
portion  of  this  profit  to  themselves.  In  the  Grand  Junction 
case,  the  attempt  was,  to  charge  the  carrier  the  parcel  price 
for  each  parcel  in  the  package ;  but  as  the  law  did  not  allow 
the  package  to  be  opened  for  examination,  nor  compel  an 
answer  to  questions,  this  attempt  failed.     Another  attempt 
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of  the  Grand  Junction  was,  to  charge  Irf.  per  lb.,  which 

was  there  held  unreasonable,  but  seems  to  be  clearly  reason- 

»•  able,  and  is  now  adopted  by  the  South  Eastern,  as  appears 

Great  r  ./ 

Wksterh  on  the  record,  and  is  perhaps  the  best  redress  now  practi- 
cable.  Another  attempt  was,  to  charge  50  per  cent  on 
the  packed  parcel  in  addition  to  the  price  of  a  common 
parcel, — which  is  the  course  pursued  by  the  Great  Western 
now  under  judgment.  This  redress  they  were  held  to  be 
deprived  of  in  Parker^s  Case  (a),  because  they  had  not 
done  something  y^hich  it  was  supposed  they  ought  to  have 
done,  whereby  they  might  detect  the  parcels  which  have 
inclosures,  and  might  make  the  proprietors  of  such  inclo- 
snres,  when  detected,  pay  the  extra  price  on  packed  parcels. 
The  attempt  of  the  present  defendants  so  to  keep  a  share 
of  the  parcel  profit,  by  charging  for  packed  parcels  extra, 
is  now  resisted  on  the  ground  last  above  mentioned.  This 
is  the  matter  for  adjudication  in  relation  to  which  these 
exceptions  raise  for  the  first  time,  as  matter  of  law,  the 
questions  arising  on  these  records. 

I  come  now  to  the  construction  of  the  statutes  on  which 
the  trial  proceeded. 

The  legal  right  to  charge  either  50  per  cent,  extra  or  Irf. 
per  lb.  not  being  now  in  dispute,  the  objection  is,  that  the 
right  is  subject  to  the  condition  contained  in  what  has  been 
called  the  equality  clause  in  the  7  &  8  Vict.  c.  iii.  a.  50, 
and  that  the  condition  of  equality  imposed  thereby  has  not 
been  fulfilled.  This  objection  makes  the  understanding  of 
that  statute  necessary;  and  I  proceed  to  inquire  what  is  the- 
tnie  construction  of  it. 

The  7  &  8  Vict.  c.  iii.  s.  48,  repeals  the  sections  of  two 
former  Acts,  under  which  a  power  of  making  charges  was 
given  subject  to  equality  clauses,  namely,  the  5  &  6  W.  4, 
c.  cvii.  8.  175,  which  commanded  equality  of  charge,  pro- 

(a)  11  C.B.  545. 
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vided  the  articles  were  of  a  like  description^  and  for  bad  any        1865. 
reduction  or  advance  partially  upon  any  kind  of  article      ^-^v^-' 
(thus  raising  a  doubt  whether  *^ description"  and  "kind"  v. 

OkB  AT 

had  the  same  meaning)  (see  Parker  v.  The  Great  Western     Weatbrn 

If  A  Y  T  ^V  A  V     l^/% 

Railway  Company  (a)\  and  also  the  2  Vict.  c.  xxvii.  s.  24, 
which  commanded  equality  of  charge  provided  the  articles 
were  of  a  like  description. 

The  7  &  8  Vict.  c.  iii.  s.  50,  gives  the  power  of  charging 
for  carriage  of  goods  other  than  parcel  goods  under  which 
the  Company  now  acts.  It  enacts  that  it  shall  be  lawful  for 
the  Company  acting  as  carriers  of  goods  or  things  to  charge 
for  the  carriage  either  per  ton  or  per  mile,  or  by  bulk, 
number,  or  admeasurement,  or  by  fixed  charges,  as  they 
shall  think  expedient  This  is  the  enacting  clause  ;  and  it 
is  made  subject  to  a  proviso  for  equality,  which  proviso  has 
no  other  effect  than  that  of  restraining  this  enacting  clause. 
The  words  are  : — Provided  always,  that,  in  whatever  way 
the  said  charges  are  made,  that  is,  whether  per  ton,  or 
per  mile,  or  by  bulk,  measure,  or  admeasurement,  or  by  fixed 
charges,  they  shall  be  made  equally  to  all  persons,  first,  in 
respect  of  all  goods  and  things  of  a  like  description  and 
quantity ;  secondly,  conveyed  by  a  like  carriage ;  thirdly, 
passing  along  the  same  distance,  and  fourthly,  delivered 
under  like  circumstances ;  and  no  reduction  or  advance  on 
any  of  such  charges  shall  be  made  partially,  either  directly 
or  indirectly,  in  favour  of  or  against  any  particular 
person. 

.  The  7  &  8  Vict  c.  iii.  s.  50,  thus  commands  equality  of 
charge,  provided,  inter  alia,  the  articles  are  of  a  like  descrip^ 
tion  and  quantity.  The  addition  of  "  quantity"  to  "  des- 
cription*' in  the  amended  clause  throws  light  on  the  con- 
struction of  **  description."  The  facts  relied  on  to  establish 
that  there  has  been  the  inequality  forbidden  by  the  statute, 

(a)  11  C.B.  545. 
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9. 

Grbat 

Wbstkrn 

Bailwai  Co. 


mnst  shew  that  the  goods  in  the  two  consignments  are  not 
only  of  a  like  description  but  also  of  a  like  quantity. 

The  eflect  of  the  section  then  is  this. — When  the  Com- 
pany use  the  power  created  thereby  for  charging  for  the 
carriage  of  goods,  they  break  the  condition  on  which  that 
power  is  granted  if  it  is  proved,  first,  that  they  have  carried 
two  consignments  of  goods  firom  two  persons  respectively  ; 
secondly,  that  the  goods  consigned  by  each  were  of  like 
description  and  quantity ;  thirdly,  carried  the  same  distance 
by  a  like  engine,  and  fourthly,  delivered  under  like  circum* 
stances.  The  case  at  the  trial  and  the  exceptions  relate 
only  to  the  second  and  fourth  conditions ;  and  I  pass  by 
the  part  of  the  section  relating  to  reduction  and  advances 
made  partially,  because  it  is  irrelevant  to  these  exceptions. 

In  construing  this  section  with  reference  to  this  case,  I 
have  to  say  what  is  the  meaning  of  the  word  "description.* 
When  are  the  goods  in  two  consignments  of  like  descrip- 
tion? When  are  they  delivered  under  like  circumstances? 
In  my  opinion  the  word  description  means  a  quality  of 
matter  inherent  in  the  goods,  to  be  ascertained  by  the 
senses,  according  to  which  the  consignment  is  to  be  placed 
in  a  class,  such  as  the  mineral,  the  provision,  or  the  drapery 
class.  The  "quantity"  means  number,  weight,  or  measure, 
also  to  be  ascertained  by  the  senses. 

Where  the  charge  depends  on  description  and  quantity 
at  the  tonnage  rate,  ownership  of  the  goods  is  no  element 
of  charge.  But  carriers  have  always  had  two  rates  of 
chaise,  the  tonnage  rate  and  the  parcel  rate,  as  above  ex- 
plained, and  the  legislature  intended  that  railway  Com- 
panies should  also  have  the  same  two  rates  of  charge,  and 
has  constantly  enacted  that  the  Company  should  have  a 
discretional  power  in  charging  for  parcels ;  and  notably,  as 
regards  the  Great  Western,  the  10  &  11  Vict.  c.  ccxxvi. 
s.  53,  enacted  that  the  Company  may  demand  any  sum 
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that  they  think  fit  for  packages  not  exceeding  5  cwt,  not-        1866. 

withstanding  the  rates  for  other  articles.  ^-^^-^-^ 

Sutton 
As   ownership  of   the  goods  is   not  cognizable  by  the  r. 

senses  of  any  examiner  of  the  goods  themselves,  the  right      W*»iTKBH 

of  the  Company  to  enforce  payment  on  account  of  separate 

ownership  has  been  constantly  evaded,  by  two   or   more 

consignors  combining  for  that  purpose.     If  they  willed  to 

deceive,  detection  was  diflBcult.     It  was  for  this,  among 

other  reasons,  that  the  legislature  gave  discretional  power 

to  the  Company  to  charge  for  parcels  as  they  should  think 

fit.     In  the  exercise  of  that  discretion  I  do  not  say  that 

they  would  be  justified  in  reducing  or  advancing  charges 

partially  in  favour  of  or  against  any  particular  person.    No 

such  point  arises  here.     When  that  shall  be  the  alleged 

cause  of  action,  and  the  evidence  shall  raise  the  question 

of  the  motive  for  the  unequal  charge,  whether  it  was  done 

out  of  partiality  to  a  customer  or  in  the  lawful  protection 

of  their  own  rights,  the  decision  will  turn  on   different 

considerations  than  those  which  are  to  govern  in  deciding  on 

the  exceptions  now  before  us,  relating,  first,  to  likeness  of 

description   and  quantity,   and,   secondly,   to   likeness   of 

circumstances  of  delivery. 

Upon  this  bill  of  exceptions,  it  is  very  material  to  distin- 
guish charges  under  the  60th  section  of  the  7  &  8  Vict.  c. 
iii.,  subject  to  a  condition  for  equality,  from  parcel  chaiges 
under  the  10  &  11  Vict.  c.  ccxxvi.,  s.  53,  whereby  alone 
the  extra  chaise  for  packing  is  made  lawful,  and  which 
extra  charge  is  not  within  that  section  authorizing  charges 
made  per  ton  or  per  mile,  or  by  bulk,  number,  measure,  or 
fixed  charge,  and  cannot  be  brought  within  the  condition 
for  equality  of  charge  in  the  50th  section,  in  respect  of 
goods  of  like  description  and  quantity.  The  parcel  charge 
is  in  part,  and  may  be  entirely,  irrespective  both  of  the 
description  of  the  goods  and  of  their  quantity. 

VOL.   III.— H.  &  C.  H   H   H  EXCH. 
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18G5.  The  tarifft  of  all  the  railway  Companies   charge   for 

^^^^^^^^      parcels  under  1  cwt.  without  any  reference  whatever  to  the 
Sutton         *  *^ 

t*.  description  of  the  goods  contained  in  the  parcel,  and  with 

WasTBRw      very  small  reference  to  the  weight  of  it 
Eailwat  Co.  . ,  .        _  ,  i    t  ^    i_ 

Above  1  cwt  and  under  6  cwt.  the  parcel  charge  of  the 

Great  Western  on  the  first  four  classes  of  goods  is  com- 
pounded of  separate  ownership,  description  and  quantity. 
Stilly  though  the  charge  between  1  cwt.  and  6  cwt  is  thus 
compounded,  it  is  clearly  made  under  10  &  11  Vict,  for 
parcels,  and  not  under  7  &  8  Vict  for  tonnage.  It  is  cer- 
tain that  the  Company  have  the  same  discretional  power  in 
respect  of  parcels  over  1  cwt  as  over  parcels  under  1  cwt., 
and  might  fix  the  charge  either  entirely  on  separate  owner- 
ship or  on  a  compound  of  that  with  other  elements  of 
charge. 

The  charge  on  goods  placed  in  the  fifth  class  by  reason 
of  defect  in  the  declaration  made  by  the  consignor,  and 
the  charges  on  goods  called  "  packed  parcels"  by  the  Great 
Western,  and  *^ parcels  tied  together"  or  "packed  in  a 
lump"  by  the  South  Eastern,  depend  on  the  act  of  the 
consignor  either  in  omitting  to  declare  or  in  packing  the 
goods.  This  charge  depends  in  no  degree  on  the  charging 
per  ton,  or  per  mile,  or  on  bulk,  &c.,  nor  on  the  description 
and  quantity  of  the  goods  themselves. 

The  tariff  making  a  chaige  either  for  packing  or  for  im- 
proper declaration  of  description,  cannot  truly  be  said  to 
create  a  "  description"  of  goods,  to  which  the  proviso  in 
the  50th  section  (for  equality)  can  be  applied,  both  because 
the  proviso  only  limits  the  charge  authorized  by  that  enact- 
ment, and  the  charge  for  parcels  is  not  authorized  thereby, 
and  because  the  proviso  against  inequality  can  only  be 
applied  where  the  two  consignments  compared  for  inequality 
have  all  the  four  conditions  above  explained:  and  the 
notion  that  every  good  charged  for  packing  becomes  of  a 
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like  description  wilh  every  other  good  so  charged,  is  not       1865. 

sound ;  but  the  notion  that  it  also  becomes  of  like  quantity      ^-^-^r^^ 

Sutton 

for  that  reason,  though  one  good  may  be  4  cwt.  and  the  other  v, 

Oreat 

40lb8.,  is  still  more  unfounded.    The  50th  section,  limiting      Wbstbbit 

the  power  of  charging  by  the  proviso  for  equality,  was 
intended  to  be  so  worded  as  to  protect  the  Company  from 
vexation  on  account  of  vague  suggestions  of  equality,  and 
it  has  therefore  defined  the  four  conditions  under  which 
alone  any  apparent  inequality  in  amount  can  be  truly  said 
to  be  an  inequality  contrary  to  the  proviso. 

The  intention  of  the  railway  Company  to  secure  a  part 
of  the  parcel  profit  would  be  effected  if  the  tariff  was  thus 
expressed : — **  Consignors  who  pack  or  lump  parcels  toge- 
ther, contrary  to  the  regulations  relating  to  parcels,  will  be 
charged  either  for  the  number  of  the  parcels  combined,  at 
the  parcel  rate  for  each,  or,  if  the  number  is  not  known, 
then  either  at  \d.  per  lb.  or  at  50  per  cent,  extra  on  the 
price  of  a  single  parcel,  at  the  option  of  the  Company." 

These  three  forms  of  charging  have  existed,  as  above 
mentioned.  It  seems  to  me  wrong  to  say  that  such  a  tariff 
creates  a  description  of  goods,  in  respect  of  which  descrip- 
tion the  Company  is  bound  to  charge  equally  for  goods  of 
like  description  and  quantity.  There  may  be  two  packages 
containing  the  same  description  and  quantity  of  goods,  say 
2  cwt.  of  drapery  parcels;  and  yet  the  charge  may  be 
unequal,  lawfully,  if  the  consignor  of  one  should  not  make 
and  the  other  should  make  a  proper  declaration,  or  if  the 
consignor  of  one  should  and  the  other  should  not  pack 
smaller  parcels  of  drapery  belonging  to  different  owners  iu 
one  great  parcel. 

This  mode  of  charging  extra  is  in  truth  an  attempted 
remedy  against  the  evasion  of  the  payment  of  the  lawful 
charge  for  each  separate  consignment  It  is  a  remedy 
which  the  legislature  intended  to  place  at  the  discretion 

H   H   H   2 
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1865.       ^^  ^^®  Company  when  it  granted  to  them  discretional  power 

^jj'""*'^^      to  charge  for  parcels^  and  this  remedy  they  ought  to  be 

V.  allowed  to  use  at  their  discretion,  for  the  bona  fide  protec- 

Oreat 

Wmteew  tion  of  their  lawful  interest  The  intention  of  the  legis- 
lature to  secure  this  remedy  to  the  Companies  is  further 
apparent  in  the  50th  section,  which  does  not  command 
equality  of  charge  unless  the  goods  be  delivered  under  Uke 
circumstances.  The  likeness  of  the  set  of  circumstances 
attending  on  two  deliveries  of  two  parcels  depends  on  the 
circumstances  of  the  conduct  of  the  consignor  in  delivering 
material  for  the  interest  of  the  carrier.  If  one  consignor 
does  not  declare  properly,  or  makes  inclosures,  to  evade 
payment,  and  another  consignor  delivers  without  either 
these  circumstances,  the  two  consignors  have  not  delivered 
under  like  circumstances. 

These  considerations  are  entitled  to  more  weight,  if  the 
vast  difference  to  the  interest  of  the  Company  between  a 
packed  parcel  of  a  professional  intercepter,  containing 
perhaps  a  hundred  smaller  parcels  of  all  descriptions  of 
goods,  and  a  package  with  one  inclosure  for  a  neighbour,  is 
considered.  If  it  he  a  principle  of  law  that  goods  in  all 
inclosing  parcels  are  necessarily  of  a  Hke  description  and 
quantity  with  the  goods  in  all  packed  parcels,  and  delivered 
under  like  circumstances,  this  principle  must  be  carried  out 
without  respect  of  person ;  and  it  is  wrong  to  say  that  an 
inclosing  parcel  from  a  wholesale  house  carries  with  it  any 
different  legal  incidents  from  the  inclosing  parcel  of  a  sim- 
ple individual;  and  yet  to  me  it  seems  unreasonable  to  hold 
that  the  packed  parcel  of  the  carriers  and  the  package 
enclosing  things  for  two  neighbours  are  of  like  description 
and  delivered  under  like  circumstances  in  relation  to  the 
carrier's  interest  within  the  statute,  and  that  the  railway 
Company  forfeit  their  right  to  charge  extra  for  the  packed 
parcel^  unless  they  charge  also  for  the  inclosure.  1  submit 
that  it  would  be  wrong  so  to  hold. 


b 
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Furthermore,  as  to  two  such  deliveries  being  under  like 
circumstances.  I  say  the  Company  are  to  be  sole  judges 
whether  the  circumstances  materially  differ  in  their  eflFect        ^  *'• 

on  their  interest  as  carriers:  and.  if  they  judcre  bonit  fide      ^estkbh 

11.  i.«.  1    ,         .  ^        1         Railwai  Co. 

that  the  circumstances  dinery  and  there  is  reason  for  that 

judgment,  the  circumstances  are  not  like.     The  railway 

Company  ought  not  to  be  compelled  to  detect  and  notice 

the  inclosure  of  things  of  a  trifling  nature  and  charge  a  few 

pence  extra,  upon  pain,  in  case  of  failure  so  to  do,  to  forfeit 

parcel  profit  amounting,  may  be,  to  thousands  of  pounds  to 

intercepting  carriers  who  do  as  they  like  in  this  respect 

In  this  discussion  of  the  effect  of  the  two  statutes,  7  &  8 
Vict  c.  iii.,  and  10  &  1 1  Vict.  c.  ccxxvi.,  I  have  brought 
forward  all  the  arguments  on  which  I  rely  to  maintain  my 
first  point,  namely,  that  the  charge  of  50  per  cent  extsa 
for  packing  is  lawful  under  the  10  &  11  Vict  c.  ccxxvi., 
s.  53,  authorizing  a  discretional  charge  for  parcels,  and  is 
not  within  the  7  &  8  Vict.  c.  iii.,  s.  50,  requiring  equality 
of  charge  under  certain  conditions  relating  to  the  charges 
authorized  by  that  section,  and  is  not  rendered  unlawful  by 
reason  of  the  alleged  inequality.  If  this  point  is  good  there 
was  no  evidence  of  any  cause  of  action,  and  the  exception 
to  the  direction  of  the  Judge  must  prevail. 

II.  The  second  question  is,  was  there  any  evidence  that 
the  defendants  ever,  in  any  specific  instance^  knowingly  and 
wilfully  charged  the  plaintiff  at  a  higher  rate  for  his  parcel 
than  they  charged  to  any  other  person  for  a  parcel  of  like 
description  delivered  under  like  circumstances? 

My  answer  is  in  the  negative.  And,  if  it  is  assumed 
while  discussing  this  question  that  the  parcels  of  the  whole- 
sale houses  containing  inclosurcs  are  of  the  same  description 
and  delivered  under  like  circumstances  with  the  packed 
parcels  of  the  plaintiff, — which  I  think  I  shall  disprove, — 
still  I  say  there  was  no  evidence  to  support  the  verdict  that 
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the  defendants  knowingly  and  purposely  made  ancqaal 
charges,  contrary  to  the  statute.  The  whole  of  the  evidence 
»•  consists  of  a  general  description  of  a  course  and  practice  of 

TVxsTRRN  business  running  over  many  years,  without  a  single  instance 
of  a  comparison  between  a  parcel  of  the  plaintiff  with  a 
parcel  of  any  other  person  shewing  an  overcharge  to  have 
been  made.  There  is  no  evidence  that  the  defendants 
knew  or  had  the  means  of  knowing,  in  respect  of  any  specific 
parcel,  that  it  had  an  inclosure,  and  so  was  liable  to  extra 
charge.  The  plaintiff's  demand  against  the  Great  Western 
was  said  to  be  lOOO/L  paid  for  the  extra  charge  for  packing. 
The  only  specific  instance  in  evidence  is,  on  the  2l8t  of 
December,  1861,  of  14«.  2d.  on  a  hamper,  whereof  about 
2s.  appeared  to  be  charged  for  packing ;  and,  taking  that 
for  an  average  sample,  the  plaintiff  would  have  sent  10,000 
packed  parcels  between  that  day  and  the  commencement 
of  the  action  to  make  up  his  1000&  I  gather  from  the 
record  that  not  one  of  these  consignments  was  from  the 
plaintiff  of  his  own  goods;  but  all  were  from  consignors 
consigning  through  him  to  the  railway  for  carriage  thereon 
small  parcels  which  the  plaintiff  made  into  aggregates,  by 
hampers  and  the  like,  without  knowing  anything  of  their 
contents.  Upon  each  of  these  parcels  he  calls  on  the 
defendants  to  refund  the  extra  charge^  though  he  knew 
their  terms,  and  declared  the  packing,  and  had  the  service 
performed  which  he  contracted  for. 

Then,  what  is  the  evidence  that  the  defendants  know- 
ingly charged  any  other  customer  less  than  the  plaintiff  for 
a  packed  parcel  ? 

Witnesses  stated,  that  the  wholesale  houses  in  general, 
and  Morley's,  Copestake%  Morrison's  and  Pawson's  in 
particular,  are  in  the  habit  of  saving  carriage  for  each  other 
and  for  other  persons  by  inclosing  packages,  where  any 
two  or  more  of  them  are  sending  from  London  to  the  same 


^ 
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Station.     These  Brms  are  said  to  be  of  the  highest  respect-        1865. 
ability;  and  I  therefore  limit  roy  language  to  saying  that      ^^'"^'^ — ' 
this  practice  is  a  wrong  to  the  railway  Companies.  v, 

O&RAT 

The  railway  Company  charges  for  separate  ownership,  Wbstkrh 
as  above  explained,  that  is,  for  the  accommodation  offered  to 
each  owner,  to  carry  his  parcel  for  him  at  the  time  he 
requires :  and  the  combination  of  two  customers  to  repre- 
sent a  parcel  as  belonging  to  one  owner  which  really 
belongs  to  many,  and  so  to  get  service  without  paying  for 
it  the  stipulated  price,  would  be  thought  unfair,  at  least 
towards  anybody  but  the  railway  Companies.  Against 
them,  it  is  done,  and  deposed  to,  and  boasted  of,  seemingly, 
as  a  great  accommodation. 

The  evidence  shews  that  the  parcels  from  Messrs.  Mor- 
ley's  must  be  counted  by  hundreds  of  thousands  per  annum. 
Of  these,  some  had  inclosures,  but  in  what  proportion  did 
not  appear.  The  Company,  it  was  said,  were  aware  of  the 
practice^  and  made  no  charge.  But  there  was  no  evidence 
that  the  Company  ever  were  enabled  to  distinguish  a  parcel 
with  inclosure  from  one  without  it  The  assumption  that 
the  Company  had  any  knowledge,  within  the  meaning  of 
the  direction  to  the  jury,  is  unfounded.  Also  the  assump- 
tion that  the  Company  omitted  any  inquiry  which  they 
lawfully  might  or  by  law  ought  to  have  made,  is,  as  I  read 
the  evidence,  unfounded.  I  am  aware  that  one  of  the  wit- 
nesses from  Morley's  (Gaillard)  said  that  the  Company 
never  asked  a  question ;  but  the  other  (Copeland)  said  the 
clerk  at  the  railway  always  asked  what  the  goods  were,  and 
that  he  always  declared  *'  drapery.''  No  other  witness  that 
I  notice  speaks  of  inquiry  affirmatively  or  negatively :  but 
the  declaration  must  have  been  made  expressly  or  impliedly 
because  the  charge  of  class  must  be  according  to  declara- 
tion.   The  rest  of  the  evidence  is  of  the  same  description. 
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except  that  the  witness  from  Copestake's  gave  the  important 
addition  of  stating  the  proportion  of  parcels  with  inclosores 
«'•  from  other  owners  to  parcels  containing  their  own  goods 

Wmtbbn      simply.     He  stated  that  the  number  of  their  parcels  per 

AAILWAT  Co,  1  /.     »  % 

diera  was  between  700  and  1000,  and  that,  of  these,  the 
proportion  of  parcels  with  inclosures  would  be  from  50  to 
100.  He  also  said  that  the  Company  could  not  tell  from 
the  outside  whether  a  parcel  had  an  inclosure  or  not. 

Each  of  these  four  houses  appear  to  send  from  50,000  to 
100,000  consignments  in  a  year;  countless,  parcels  were 
also  proved  to  have  been  sent  from  other  houses,  of  which 
some  contained  inclosures.  The  railway  Company  knew 
of  the  practice,  and  there  was  no  instance  of  their  demand- 
ing payment  for  it.  I  say  this  is  no  evidence  that  the 
defendants  ever  knowingly  charged  more  for  any  specific 
parcel  of  the  plaintiff's  than  for  any  specific  parcel  of  any 
other  person  having  an  inclosure ;  because  it  was  impossible 
to  distinguish  the  parcels  with  inclosures  from  those  that 
were  without  any :  and  the  defendants  are  not  allowed  by 
law  to  take  any  effective  steps  for  ascertaining  which  have 
inclosures  and  which  have  none.  They  may  not  open  any 
package ;  and  they  have  no  right  to  compel  an  answer, 
beyond  requiring  a  declaration.  It  cannot  be  laid  down  as 
matter  of  law  that  they  have  a  duty  to  inquire  after  in- 
closures or  any  other  source  of  loss.  If  it  is  proposed  as  a 
matter  of  prudence  that  they  should  inquire,  it  seems  to 
me  to  be  not  well  founded.  If  they  attempted  to  inquire, 
are  they  to  make  inquiries  of  the  porters  of  all  wholesale 
houses  that  oflFer  parcels  ?  If  so,  why  not  of  other  houses  ? 
and  of  everybody  ?  Is  the  carman  with  the  collecting  cart 
to  inquire  of  the  porter  who  delivers  the  parcels?  Are  the 
Companies  to  search  out  witnesses  to  betray  the  packing 
carried  on  by  their  employers  ?    None  of  these  courses  are 
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in  my  opinion  consistent  with  prudence,  none  are  a  practi- 
cable remedy,  some  would  bring  censure,  each  would  cause 

loss.  V' 

Great 

The   wholesale  houses  and  the  other  witnesses  avow      Wbstcbh 

Railway  Co. 
without  compunction  or  misgiving  that  they  get  as  much 

carriage  for  as  little  money  as  can  be  managed. 

It  may  be  that  there  are  no  means  in  the  law  to  prevent 
this  practice,  but  it  is  wrong  to  say  that  the  Companies 
knowingly  charged  less  to  Messrs.  Morley  and  the  three 
other  houses  than  to  the  plaintiff  because,  out  of  hundreds 
of  thousands  of  parcels  conveyed  by  them  in  a  year,  the 
Company  did  not  by  some  unknown  intuitive  process  detect 
the  10  or  20^000  which  had  inclosurcs,  and  make  an  extra 
charge  thereon.  No  one  has  suggested  any  method  by 
which  the  charge  could  have  been  put  on  any  specific 
parcel  If  they  stopped  them  all,  their  business  would  be 
ruined^  and  they  would  fail  in  numberless  actions ;  and  if 
they  stopped  some  parcels  by  hazard,  it  would  be  culpable 
imprudence :  and  the  omission  to  resort  to  such  attempts 
is  no  evidence  of  what  may  be  called  the  scienter  in  the 
overcharge. 

The  importance  of  requiring  evidence  of  inequality  in 
respect  of  specific  parcels,  and  the  danger  of  deception 
from  relying  on  general  evidence  of  habit  and  practice,  is 
to  my  mind  made  more  apparent  firom  the  direction  to  the 
jury.  The  direction  was,  that  there  was  evidence  for  the 
jury  that  parcels  had  been  carried  by  the  defendants  for 
other  persons,  containing  goods  of  a  like  description  and 
under  like  circumstances,  at  a  less  rate  than  such  goods  were 
carried  by  them  for  the  plaintiff,  and  that  the  defendants 
knowingly  and  purposely  charged  the  plaintiff  more  than 
other  persons,  and,  if  they  knowingly  and  purposely  charged 
the  plaintiff  at  a  higher  rate  than  other  persons  upon  a 
packed  parcel  of  goods,  they  should  find  for  the  plaintiff. 
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1865.  I  say  that  the  liability  to  deception  from  dealing  in 

V"^"^^      generals,  is  exemplified  in  this  direction.     The  defendants 
V.  know  of  the  increasing  prevalence  of  the  practice  of  inclos- 

Wbstebv  ing  and  packings  and  that  in  every  goods  train  there  pro- 
bably are  hundreds  of  parcels  with  inclosures  for  which 
they  have  not  made  an  extra  charge,  and  that  they  have 
made  an  extra  charge  for  all  the  packed  parcels  which  were 
declared.  In  this  way  they  have  knowingly  chaiged  the 
plaintiff  more  than  other  persons  for  packed  parcels.  But, 
though  they  knowingly  did  this,  they  never  knowingly 
made  an  unequal  charge  in  respect  of  any  specific  parcels, 
when  they  had  the  means  of  knowing  which  were  packed. 
The  parcels  of  the  plaintiff  are  declared.  The  parcels  of 
others  are  some  packed  and  some  not,  and  the  distinction 
is  purposely  concealed.  The  Company  cannot  distinguish 
which  are  liable,  and  charge  none,  though  they  know  that 
some  ought  to  be  charged  if  they  found  them  out. 

The  jury,  in  answer  to  that  direction,  might  take  the 
parcels  of  the  plaintiff  to  be  the  parcels  of  one  person,  and 
the  parcels  of  other  persons  as  a  class  to  be  the  parcels  of 
another  person,  and  might  find  that  the  defendants  knew 
that  among  the  parcels  of  the  other  persons  some  were 
packed  and  not  charged.  But,  in  so  finding,  they  do  not 
find  that  the  defendants  knew  of  any  specific  parcel  in 
respect  of  which  they  could  make  the  charge. 

Upon  this  examination  of  the  evidence,  I  am  of  opinion 
that  there  was  no  evidence  that  the  defendants  knowingly 
made  an  unequal  charge  in  respect  of  any  specific  parcels ; 
and  that  the  knowledge  of  the  inequality  in  the  general 
way,  without  knowledge  of  the  specific  parcels^  was  no 
knowledge  of  an  unequal  charge ;  and  that  the  direction 
founded  on  that  evidence  was  wrong. 

III.  The  third  question  is,  was  there  any  evidence  that 
a  charge  on  goods  of  the  plaintiff  of  a  like  description. and 
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quantity  with  the  goods  of  some  other  person  was  unequal       1865. 
to  the  charge  on  such  goods  of  that  other  person  in  respect      ^^"""^^ 

of  the  same  carriage  ?  «. 

Grxat 

Mj  answer  is  in  the  negative.     There  is  no  attempt  to     Western 
shew  a  comparison  between  the  description  and  quantity  of 
the  goods  in  the  plaintiffs  parcels  and  of  the  goods  in  the 
parcels  of  the  other  persons  referred  to,  further  than  a  loose 
general  suggestion  that  the  prevailing  commodity  in  the  par- 
cels of  the  wholesale  houses  was  drapery,  and  that  a  majority 
of  the  parcels  sent  to  the  plaintiff  by  unknown  persons, 
containing  unknown  goods,  did  contain  a  large  proportion 
of  drapery.     The  evidence  of  quantity  is  vague  in  the  same 
degree.     It  is  perhaps  true  that  each  party  had  to  pay  for 
weight  according  to  the  tariff,  and  that,  if  no  extra  charge 
had  been  made  for  packing,  the  charges  would  have  been 
on  an  equal  scale.     In  my  opinion,  the  7  &  8  Vict.  c.  iii. 
was  intended,  as  above  suggested,  to  protect  the  railway 
Companies  from  liability  in  respect  of  vague  suggestions  of 
inequality  of  charge,  and  it  therefore  required  that  the 
party  complaining  should  prove  two  specific  packages  of 
comparison,  and  should  shew  likeness  of  description  of  the 
goods  in  each,  and  in  the  quantity  of  goods,   and   that 
the  charges  were  unequal.     No  such  evidence  was  given : 
that  which  was  given    does  not  relate  to  the  description  or 
quantity  of  the  goods,  but  shews  that  a  charge  was  made 
for  packing  to  the  plaintiff,  and  was  not  made  for  inclosing 
to  the   other  persons,  and   that  the  packing  process  is 
imagined  to  have  a  similarity  to  the  inclosing  process,  and 
that  imaginary  similarity  between  the  two  processes  is  laid 
down  to  be  evidence  that  the  goods  were  of  like  description 
and  quantity, — it  would  not  be  more  contrary  to  the  statute 
to  hold  that  all  goods  covered  with  the  same  material  for 
wrapper  were  therefore  of  a  like  description  and  quantity. 
I  say,  further,  that  there  was  evidence  to  shew  that  the 
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extra  charge  which  created  the  supposed  inequality,  was  a 
charge  on  the  act  of  the  consignor  in  packing,  and  was  a 
«•  charge  entirely  irrespective  of  the  description  and  quantity 

Great 

Wetbkrn  of  the  goods  packed,  and  was  a  charge  which  was  lawful 
by  the  statute  authorizing  charge  on  parcels  as  above 
explained. 

If  the  construction  of  the  statute  above  set  forth  is  correct 
the  defendants  had  a  right  to  charge  for  packing  or  lumping 
together,  and  were  not  bound  to  charge  for  inclosing,  pro- 
vided that,  in  the  exercise  of  a  fair  discretion  for  the  purpose 
of  protecting  their  lawful  rights,  they  chose  not  to  do  sa 

I  further  say  that  the  question  of  partiality  is  not  raised 
on  this  trial,  but  that  the  case  proceeded  on  the  allegation 
that  the  goods  of  the  two  parties  were  of  like  description 
and  quantity,  and  that  the  charge  for  the  same  service  was 
unequal. 

The  learned  Judge  assumed  in  his  summing  up  that  every 
parcel  with  an  inclosure  is  by  law  of  a  like  description  with 
a  packed  parcel.      He  assumed  it  to  be  law,  that  if  two 
parcels  have  this  quality  in  common,  that  each  contained 
an  inclosure,  they  were  of  like  description.    Probably  he 
relied  on  the  decision  to  that  effect  in  the  case  of  Parker 
V.    TTie    Great    Western   Railway   Company  (a).     It   was 
there  decided  that  the  intercepting  carrier  was  not  liable  to 
the  charge  of  60  per  cent  on  account  of  packing ;  the 
case  stating  that  the  general  practice  of  sending  inclosures 
was  known  to  the  defendants,  and  that  they  had  not  taken 
any  measures  to  prevent  it  or  discover  individual  instances 
of  it.     The  ground  of  the  decision  is  given  by  Maule^  J.,  at 
p.  571.     "It  seems,**  says  that  learned  Judge,  '*  unreason- 
able to  say,  that,  if  a  man  sends  in  one  parcel   goods 
belonging  to  A.,  B.,  and  C,  the  Company  shall  be  permitted 
to  charge  more  for  the  carriage  than  if  the  whole  were 

(a)  11  C.  B.  545. 
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carried  for  one  person.     The  real  object,  no  doubt,  was,  to 


overchage  the  carrier  in  order  to  absorb  all  the  carrying 
business  to  themselves.     They  had  no  rieht   to   do  this.        ^»- 

^  ^  ^  Great 

They  are  bound  to  do  the  same  work  at  the  same  price  for     WEaxERw 

I      tt        mi  .  i»  BllLWAT  Co. 

earners  as  for  other  people.  The  reasoning  so  put  for- 
ward has  been  adopted  in  subsequent  cases  in  Courts  of 
co-ordinate  jurisdiction.  In  a  Court  of  error  I  am  at 
liberty  to  deny  its  soundness,  in  so  far  as  it  is  founded  on 
the  notion  either  that  the  Company  cannot  lawfully  charge 
more  than  a  sum  proportioned  to  the  weight  of  the  article 
and  their  labour  in  carrying  it,  or  that  they  cannot  charge 
more  for  many  separate  parcels  than  for  one  aggregate,  the 
weight  of  the  many  and  of  the  one  parcel  being  the  same. 
Upon  this  point  I  have  already  fully  explained  my  meaning. 

The  other  reason  assigned  by  the  learned  Judge  for 
deciding  against  the  Company,  viz.,  the  imputation  of  a 
purpose  to  absorb  all  the  carrying  business  to  themselves, 
by  overcharging  carriers,  seems  to  me  to  be  equally  unsatis- 
factory. It  is  in  a  manner  certain  that  the  Companies 
must  do  all  the  carrying,  and  in  that  sense  must  absorb  all 
the  carriage.  But  the  carriage  is  not  their  object,  unless  they 
are  to  be  paid  for  it.  If  truth  were  spoken,  ought  it  not 
to  have  been  said  that  the  real  object  of  the  intercepting 
carrier  is,  to  absorb  as  much  of  the  earnings  for  carriage  as 
he  can  intercept;  and  that  the  contest  is  whether  the 
Companies  should  be  allowed  to  keep  the  small  portion  of 
those  earnings  denoted  by  a  charge  of  50  per  cent  on 
packed  parcels? 

The  decisions  adverted  to  were  all  pronounced  when 
railway  Companies  were  a  new  institution  and  their  nature 
was  not  understood,  and  when  they  were  regarded  with 
much  jealousy.  They  are  now  absolutely  subjected  to  the 
control  of  the  law  more  than  any  other  Companies  invest- 
ing capital  in  trade  for  profit.     If  they  kept  their  own 
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1865.        earnings,  their  profits  would  go,  first,  in  increasing   ac- 
V^'"^-^      commodation,  because  in  so  doing  they  would  probably 

Sutton  ,.  .  •••! 

V.  increase  their  own  profits;  then,  in  increasing  dividends 

Westbrn      for  shareholders,  and,  lastly,  in  reducing  fares.     Such  use 

would  be  better  for  the  community  than  giving  to  others 

what  is  earned  by  the  railways. 

The  decision  in  Parker's  Case  (a)  turned  upon  the 
particular  facts  stated  in  the  special  case,  and  did  not  relate 
to  the  meaning  of  "description"  and  " quantity"  in  the 
equality  clause ;  and  in  this  Court  I  submit  it  ought  not  to 
be  followed.  For  these  reasons  I  am  of  opinion  that  there 
was  no  evidence  that  the  parcels  charged  unequally  con- 
tained goods  of  '^  a  like  description,'^  and  certainly  none 
that  the  goods  were  of  *'  like  quantity,**  which  is  quite  as 
material,  if  the  statute  has  the  meaning  above  attributed 
to  it,  and  that  the  exception  to  the  ruling  on  this  point 
ought  to  prevail. 

IV.  The  fourth  question  is,  whether  there  is  any  evi- 
dence that  either  of  the  parcels  of  the  plaintiff  was 
delivered  under  like  circumstances  with  either  of  the 
parcels  of  the  other  persons  referred  to  by  the  witnesses, 
and  supposed  by  them  to  be  overcharged. 

I  think  not.  The  circumstances  must  be  like  for  carrying 
purposes.  The  difference  of  the  circumstances  of  the  two 
deliveries,  is,  that  the  plaintiff^s  parcels  were  always  de- 
clared to  be  packed ;  the  parcels  of  the  other  consignors 
were  never  declared  to  be  so.  The  plaintiff  admits  his 
liability  to  the  charge.  The  other  consignors  intend  to 
evade  the  charge,  and  do  not  disclose  which  of  their  parcels 
have  inclosures,  and  which  have  not.  In  the  one  case,  the 
charge  of  25.  is  offered:  in  the  other  case,  an  attempt  to 
enforce  payment  of  it  would  probably  lead  to  the  loss  of 


(d)  11  C.  B.  545. 
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hundreds  of  pounds  in  litigation,  and  drive  awaj  consign- 
ments to  the  rival  railways  or  to  the  intercepters. 

The  question  whether  a  delivery  of  a  packed  parcel  by 


V. 

Great 


an  intercepting  carrier  was  under  the  "  like  circumstances*"   -.^■•'"J, 

Railway  Co* 

with  a  delivery  of  a  parcel  with  inclosures,  was  before  the 
Court  of  Common  Pleas  in  Edwards  v.  The  Great  Western 
Railway  Company  {a\  and  decided  in  the  aflBrmative,  but 
it  was  decided  by  reference  to  the  intent  of  the  carrier  in 
respect  of  the  scale  bills  then  in  evidence.  The  point 
whether  the  delivery  of  a  parcel  with  a  declaration  of  its 
being  packed  is  not  under  circumstances  differing  in  a  very 
important  degree  for  carrying  purposes  from  the  delivery 
without  any  such  declaration,  was  not  before  the  (^urt, 
and  was  not  there  considered. 

The  remarks  upon  Parker's  Case  last  above  mentioned, 
are  applicable  to  the  case  of  Edwards,  the  assignee  in  his 
bankruptcy;  and  I  refer  to  them,  instead  of  repeating 
them. 

For  these  reasons,  I  submit  that  there  is  no  evidence  for 
the  jury  that  the  circumstances  of  the  delivery  of  any  two 
parcels  were  like,  within  the  statute;  and  none  which 
authorized  the  direction  to  the  jury  thereon  which  was 
excepted  to. 

v.  I  think  no  action  lies  to  recover  back  part  of  a  charge 
for  carriage  lawful  in  itself,  by  reason  that  the  same  service 
of  carriage  has  been  done  for  some  other  person  at  a  lower 
charge. 

If  the  plaintiff  has  received  the  service  he  contracted  for 
and'  has  paid  the  contract  price,  and  no  more,  he  has  no 
cause  of  action  in  respect  of  his  contract,  either  in  form  ex 
contractu  or  ex  delicto, — not  on  the  contract,  for  it  has 
been  performed  on  both  sides ;  not  for  a  breach  of  duty 
towards  himself,  for  every  such  duty  has  been  fulfilled.     If 

(a)  11  C.  B.  588. 
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the  plaintiff  pays  no  more  than  is  right,  I  cannot  see  how 
he  is  damnified  because  some  stranger  has  paid  less  than 
V,  was  the  right  of  the  defendants  according  to  law.     If  the 

Western  Company  chose  to  carry  for  nothing  goods  going  to  or  from 
a  national  exhibition,  as  in  1851^  other  customers  send- 
ing goods  for  their  own  purposes  do  not  thereby  acquire 
a  right  to  have  their  goods  carried  for  nothing.  If  the 
Company  chose  to  carry  free  all  reporters  going  to  a  horse 
race,  as  in  The  Great  Northern  Railway  Company  v.  Harri- 
son (a),  none  of  the  passengers  going  by  the  same  train 
would  thereby  acquire  a  right  to  a  return  of  their  fares, 
in  whole  or  in  part,  by  reason  of  this  exemption  of  the 
reporters. 

Before  deciding  that  undercharge  is  an  actionable  wrong 
towards  those  who  have  paid  the  fair  charge,  the  Court 
should  be  able  to  define  where  it  occurs,  in  respect  of  what 
train,  under  what  circumstances,  and  what  is  the  form  of 
action  which  is  supposed  to  lie.  It  seems  to  me  clear  that 
no  action  for  money  had  and  received  could  lie.  The 
plaintiff  has  had  the  consideration,  according  to  contract. 
It  is  not  money  unlawfully  exacted,  for,  at  the  time,  it  was 
lawfully  demanded. 

The  decision  in  Baxendak  v.  The  Great  Western  Railway 
Company  {b)  was  on  a  different  ground.  There,  the  action 
was  adjudged  to  lie  for  money  paid  for  cartage  which  the 
Court  decided  had  not  been  performed  for  the  plaintiff, — 
it  was  therefore  money  paid  on  a  consideration  which  had 
failed.  This  action  is  for  an  alleged  breach  of  dnty,  in 
charging  less  to  some  other  persons  than  to  the  plaintiff  for 
services  supposed  to  be  rendered  under  the  four  conditions 
in  the  equality  clause  (7  &  8  Vict.  c.  Hi.,  s.  50).  It  seems 
to  me  to  have  no  analogy  to  a  claim  for  money  to  be 
returned  because  the  consideration  has  failed. 

(fl)  14  C.  B.  N.  S.  1.  (6)  10  Exch.  376. 
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It  seems  to  me  that  there  is  no  cause  of  action  at  all, 
without  making  allegations  for  which  there  is  no  founda- 
tion ;  such  as,  an  obstruction  of  the  plaintifF^s  rights :  and  v. 
the  Court,  assuming  to  make  an  amendment  in  the  plead-      WKsrxBir 

r  .  .  ,  RjULWAI  Co. 

mgs,  cannot  assume  any  facts  not  m  evidence  to  create  a 
cause  of  action  to  which  the  summing-up  did  not  apply. 

The  opinion  of  Hill^  J.,  Crompton,  J.,  and  Cockbum, 
C.  J.,  in  Carton  ▼.  T/te  Bristol  and  Exeter  Railway  Cam^ 
pany  (a),  is  sound  in  law  and  in  point  to  prove  that  no 
action  will  lie  merely  because  some  other  customer  has 
had  the  same  service  as  the  plaintiff,  at  a  less  price.  The 
plaintiff  is  not  overcharged  beoause  some  stranger  is  under- 
charged. This  opinion  is  not  overruled  in  Baxendale  v. 
The  Great  Western  Railway  Company^  which  is  not  relevant 
to  the  point,  for  the  reason  above  mentioned. 

VL  I  think  that  evidence  was  admitted  which  was'  not 
admissible. 

Assuming  that  the  proper  question  was,  whether  the 
defendants  had  knowingly  and  purposely  charged  more  to 
the  plaintiff  in  respect  of  any  of  the  parcels  comprised  with- 
in his  complaint  than  they  had  charged  to  some  other  per- 
son for  a  parcel  of  like  description  and  quantity,  under  like 
circumstances,  the  general  practice  of  others,  and  know- 
ledge of  such  general  practice,  was  no  evidence  of  know- 
ledge in  respect  of  any  specific  parcels,  for  the  reasons 
before  alleged.  The  reception  of  such  evidence  was  the 
ground  of  exception :  and  I  think  that  the  evidence  ought 
to  have  been  rejected,  or  that  the  jury  ought  to  have  been 
told  that  it  was  notsuflBcient  for  them  to  found  their  verdict 
on.     Still  less  was  the  evidence  of  the  practice  in  1849,  • 

and  also  evidence  of  the  notoriety  of  the  practice  among 
carriers  admissible  to  shew  knowledge  in  1863  and  1864. 

(a)  ]  B.&  S.  112. 
VOL.  III. — H.  &  &  III  EXCH. 
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It  is  probably  certain  from  the  evidence  that  carriers 
have  been  deprived  of  their  lawful  charges,  by  packing,  in- 
V,  closing,  and  other  such  contrivances,  as  far  back  as  carriers' 

Wbstbbn  memory  can  go — universally  by  the  unscrupulous.  But 
that  is  no  evidence  that  they  have  knowingly  chaifjed 
unequally  in  any  specific  instance :  and,  unless  there  was 
evidence  of  an  actionable  overcharge  in  one  instance,  there 
was  none  to  prove  many. 

For  these  reasons  my  judgment  is  for  the  appellants  in 
each  case. 


Blackburn,  J.,  delivered  the  judgment  of  Cockbum^ 
C.  J.,  ByUsy  J.,  Blackburriy  J.,  Keating^  J.,  MeUor^  J.,  and 
SheCf  J.  (a). 

In  this  case  the  questions  we  have  to  determine  are 
raised  on  a  bill  of  exceptions. 

The  exceptions  are  four.  The  three  first  are  exceptions 
to  the  reception  of  evidence ;  the  last  is  an  exception  to 
the  Judge's  direction  that  there  was  evidence  on  which 
the  jury  might  find  ^'  that  parcels  had  been  carried  by  the 
defendants  for  other  persons,  containing  goods  of  a  like 
description,  and  under  like  circumstances,  at  a  less  rate 
than  such  goods  were  carried  by  them  for  the  plaintiff, 
and  also  on  which  they  might  find  that  the  defendants 
knowingly  and  purposely  charged  the  plaintiff  more  than 
other  persons;  and  that,  if  the  jury  believed  that  the 
defendants  knowingly  and  purposely  charged  the  plaintiff 
at  a  higher  rate  than  other  persons  upon  a  packed  parcel 
of  goods  they  ought  to  find  a  verdict  for  the  plaintiff  on 
the  issue  aforesaid." 

The  first  part  of  this  direction  tells  the  jury  what  facts 
they  might  reasonably  find  from  the  evidence  before  them ; 
the  second  part  was  a  direction  in  point  of  law  as  to  what 
their  verdict  should  be  if  they  found  these  facts. 

(a)  WiUeSf  J.,  did  not  hear  the  whole  of  the  argomenk 
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The  exception  to  the  direction  raises  two  qaestions ;  it        1865. 

being  contended  by  the  defendants'  counsel,  first,  that  the       ^T^^"^^ 

Judge  ought  to  have  directed  the  jury  that  there  was  no  v, 

Gbcat 
evidence  on  which  they  could  reasonably  find  these  facts ;      WssTDtir 

and,  secondly,  that  he  should  have  directed  them,  even  if 

they  found  these  facts  proved,  not  to  find  for  the  plaintiff. 

It  will  be  convenient  to  consider  the  first  branch  of  this 
exception,  viz.,  that  to  the  effect  of  the  evidence  admitted 
along  with  the  specific  exceptions  to  the  reception  of  evi- 
dence, before  considering  the  last  branch  of  the  exception, 
and  for  this  purpose  it  is  necessary  to  see  what  is  the  evi- 
dence appearing  on  the  bill  of  exceptions. 

The  plaintiff  proved  that  he  was  a  person  pursuing  the 
trade  of  collecting  small  parcels  for  the  same  place,  putting 
them  together  in  one  large  parcel  and  sending  that  packed 
parcel,  containing  inclosures,  by  the  railway.  He  also 
proved  that  the  defendants  published  a  tariff,  which,  so  far 
as  is  material  to  the  present  case,  is  set  out  in  the  bill  of 
exceptions.  By  this  tariff  parcels  between  1  cwt.  and 
500  lbs.  weight  were  divided  into  five  classes,  according 
to  the  kinds  of  goods  which  they  contained,  and  chained 
at  five  different  rates;  but  packed  parcels  were,  according 
to  this  tariff,  to  be  charged  at  the  highest  rate,  and  50  per 
cent,  additional.  It  is  to  be  observed  that,  according  to 
this  tariff,  the  charge  on  packed  parcels  is  always  to  be 
the  same  whatever  be  the  nature  of  the  contents  of  the 
inclosures;  so  that,  if  a  packed  parcel  contains  several 
packages  all  of  the  kind  which  would  be  comprised  in  the 
first  or  lowest  class,  nevertheless  the  highest  charge  and 
60  per  cent,  more  is  to  be  charged;  and  if  it  contains 
packages  all  of  the  fifth  or  highest  class  the  charge  is  to  be 
no  more.  The  Company  bold  forth  to  the  public  that 
they  make  one  uniform  charge  on  all  packed  parcels,  that 
is  to  say,  on  all  parcels  the  contents  of  which  come  within 

I  I  I  2 
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1865.        the  description  of  inclosures.     This  is,  in  our  Tiew  of  the 
^^'"^'^^      case,  material  in  considering  whether  the  evidence  was  such 
V.  as  to  justify  the  Judge's  direction  as  to  what  the  jury  might 

WstTBRv      find. 

The  plaintiflF  then  proceeded  to  prove  that  his  packed 
parcels  were  always  charged,  according  to  this  profession 
of  the  Company,  as  packed  parcels,  at  the  highest  rate, 
with  50  per  cent,  added,  and  without  any  reference  to  the 
contents  of  the  inclosures,  which  were  generally  unknown 
both  io  him  and  to  the  Company,  though  their  contents 
might  be  guessed  at 

The  plaintiff  then  called  witnesses  for  the  purpose  of 
proving  that  other  persons  sent  packed  parcels  which  were 
not  charged  at  the  same  rate.     The  first  exception  is  to 
the  reception  of  this   class  of  evidence,  but  the  plaintiff 
could  not  prove  what  he  alleged  to  be  -  his  cause  of  action 
in  any  other  way,  so  that  this  exception  to  the  reception  of 
the  evidence  is  merely  a  premature  attempt  to  raise  the 
objection  that  the  facts,  if  proved,  afforded  'no  cause  of 
action,  which  is  afterwards  properly  raised  by  the  last  ex- 
ception.    The  evidence  of  this  class  was  therefore  properly 
received.     It  amounted,  in  effect,  to  this  that  four  whole- 
sale houses,  Morley  and  Company,  Copestake  and  Moore, 
Pawson,  and  Morrison  and  Dillon,  who  were  in  the  habit 
of  sending  large  quantities  of  their  own  goods  by  the 
defendants'  railway,  also  habitually  received  inclosures  for 
others,  which  they  sent  in  packed  parcels ;  that  they  did 
this  daily,  and  on  a  great  scale,  and  without  any  disguise 
on  their  part ;  and  that  they  never  were  charged  accord- 
ing to  the  Company*s  tariff  as  for  packed  parcels.     No  evi- 
dence was  given  that  the  Company  were  ever  directly 
informed  that  any  one  specific  parcel  was  a  packed  parcel, 
but  the  evidence  was  that  no  questions  were  ever  asked  by 
the  Company.    No  attempt  was  made,  by  cross-examina- 
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lion  or  otherwise,   to  shew   that  these  wholesale  houses 

deceived  the  Company  as  to  the  contents  of  those  packed 

parcels :  indeed  one  of  the  witnesses  in  the  employment  «• 

of  Morley  and  Company  cave  evidence  *'that  the  defend-     Wmtmui 

^  r     J  ©  Bailwai  Co. 

ants  were  perfectly  aware  of  the  practice  of  Messrs.  Morley 's 

house  as  to  packed  parcels,'  and  had  been  so  for  a  long 
time,  and  that  they  had  never  chai^d  him  the  packed 
parcels  rate,  and  that  the  plaintiff's  packed  parcels  were 
exactly  similar  in  appearance  to  the  packages  sent  by 
Messrs.  Morley,  and  were  packed  alike ;"  and  this  evidence 
was  not  contradicted  or  explained  away,  but  passed  with- 
out cross-examination  as  an  unqualified  statement 

The  next  piece  of  evidence  offered  was  to  the  effect  that 
at  a  reference,  in  1849,  evidence  was  given,  in  the  pre- 
sence of  the  then  solicitor  and  the  then  traflBc  manager  of 
the  Company,  of  the  practice  of  wholesale  houses  in  Lon- 
don to  pack  parcels  in  the  way  the  witnesses  proved  that 
these  four  houses  still  did.  It  seems  to  us  that  this  evi- 
dence was  admissible,  for  the  purpose  of  proving  notice  to 
the  Company  of  the  practice,  and  thus  strengthening  the 
inference  which  the  plaintiff  asked  the  jury  to  draw  that 
the  Company  abstained  from  asking  questions  of  those  four 
houses,  not  in  ignorance  that  they  sent  packed  parcels, 
but  because  they  wished  not  to  charge  them  at  the  same 
rate  as  the  plaintiff.  The  traffic  manager  was-.the  autho- 
rized agent  of  the  Company  in  all  matters  relating  to  the 
traffic,  and  his  knowledge  was  that  of  the  Company. 

The  facts  were,  it  is  true,  brought  to  his  notice  in  1849, 
and  the  lapse  of  time  diminishes  the  weight  of  this  evidence, 
but  does  not  affect  its  admissibility*  It  seems  to  me  that 
this  evidence  could  not  be  rejected  unless  we  wem  prepared 
to  say  that,  supposing  the  wholesale  houses  and  the  defend- 
ants to  pursue  the  same  course  since  this  trial  that  they 
did  before,  the  proceedings  in  this  trial  would  not  be  evi- 
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dence  tending  to  prove  notice  to  the  Company  subsequent 
to  1864,  a  proposition  to  whidi  we  cannot  assent*     We 
9.  think  therefore  that  this  exception  cannot  be  maintained. 

Westers  The  third  exception  b  to  the  reception  of  evidence,  by 

a  person  conversant  with  the  business  of  carriers,  that  the 
practice  of  sending  packed  parcels  in  the  way  described 
had  for  many  years  been  so  general  as  to  be  notorious 
amongst  carriers.  No  objection  is  taken  to  the  form  of 
the  question  asked,  which  could  easily  have  been  altered, 
but  it  is  contended  that  the  substance  of  the  answer  is 
inadmissible.  We  do  not  think  much  weight  ought  to  be 
given  to  such  evidence,  but  we  cannot  agree  that  it  is  in- 
admissible :  the  fact  that  the  practice  had  for  many  years 
been  general  and  without  disguise,  might  properly  be  taken 
into  account  by  the  jury  when  considering  whether,  from 
the  absence  of  inquiry  on  the  part  of  the  Company  as  to 
whether  the  parcels  were  packed,  they  would  draw  the 
plaintiff's  inference  that  the  Company  abstained  from 
making  inquiry  because  they  wished  not  to  be  affected  with 
express  notice,  or  the  defendants'  view  that  they  really  did 
not  know.  We  think  therefore  that  this  exception  also 
cannot  prevail. 

Then  comes  the  question  whether  the  Judge  was  right 
in  telling  the  jury  that,  taking  the  whole  evidence  together, 
it  was  such  that  they  might  find  that  parcels  had  been 
carried  for  other  persons  *'  containing  goods  of  a  like  des- 
cription and  under  like  circumstances,"  at  a  less  rate  than 
for  the  plaintiff.  In  other  words  whether  there  was  evi- 
dence that  the  defendants  had,  with  respect  to  the  plaintiff, 
acted  contrary  to  the  proviso  in  sect  50  of  7  Vict  c.  iii. 
The  objection  stated  on  the  record  and  relied  on  in  the 
argument  was,  that  there  was  no  evidence  of  the  specific 
nature  of  the  contents  of  any  of  the  plaintiff's  packed 
parcels,  and  that  in  the  absence  of  such  evidence  it  could 


^ 
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not  be  proved  that  they  were  of  a  like  deseriptian  and  quan- 
tity  with  the  coDtents  of  the  packed  parcels  carried  for  the 
wholesale  houses.  ^  '• 

Great 

We  quite  agree  that  a  case  may  exist  in  which  the  con-      Wkstxxh 
.  .  .  BaiiiWAi  Co, 

tents  of  the  inclosures  in  two  packed  parcels  may  be  so 

different  in  their  description  as  to  justify  a  different  rate 
of  charge ;  but  we  do  not  think  that  any  such  case  arose 
on  the  evidence  in  this  case.  The  Company,  by  their 
tariff,  profess  to  charge  all  packed  parcels  at  the  same  rate, 
whatever  be  the  nature  of  their  contents,  that  being  the 
highest  rate  they  charged ;  and  the  evidence  shewed  that 
they  charged  this  rate  on  every  packed  parcel  of  the  plain- 
tiff, without  inquiry  as  to  its  contents,  and  that  they 
carried  every  packed  parcel  belonging  to  the  wholesale 
houses  at  a  rate  lower  than  that  which  they  professed  to 
charge  on  all  packed  parcels,  and  also  without  any  inquiry 
as  to  their  contents.  In  brief,  they  state  as  one  description 
of  goods  contained  in  a  parcel,  ^^  inclosures,"  without  any 
reference  to  what  the  inclosures  contain.  Had  there  been 
any  thing  in  the  specific  nature  of  the  contents  occasion* 
ing  this  difference  of  charge  it  might  have  been  shewn  by 
evidence.  In  the  absence  of  such  evidence  we  think  the 
jury  might  reasonably  conclude  that  the  difference  in  the 
charge  was  not  on  account  of  any  difference  in  the  descrip- 
tion of  the  goods  or  their  quantity,  or  the  circumstances 
under  which  they  were  carried,  but  on  account  of  a  differ* 
ence  in  the  persons  charged,  in  short  that  it  was,  within 
the  meaning  of  the  last  lines  of  sect.  50  of  the  7  Vict 
c.  iii.,  a  reduction  made  directly  or  indirectly  in  favour 
of  the  wholesale  houses  and  against  the  plaintiff,  who 
carries  on  a  trade  not  favoured  by  railway  Companies.  We 
think,  therefore',  that  the  Judge  was  right  in  saying  that  on 
the  evidence  the  jury  might  find  the  £Eu:ts  as  they  did. 
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The  only  remaining  question  is  that  raised  by  the  second 
branch  of  the  liast  exception^  viz.,  whether  the  Judge  was 
*•  right  in  directing  the  jury,  if  they  did  so  find  the  hcts,  to 

WsiTERN     find  the  verdict  for  the  plaintifil 

Railway  Co.        ,    .  ,  .  ,        .  .        . 

It  IS  necessary  here  to  observe  what  the  exception  i& 

It  has  always  been  required  on  a  bill  of  exceptions,  that 

the  exceptions  should  be  tendered  before  the  verdict  is 

found,  so  that  the  Judge  may  have  an  opportunity  to  alter 

his  direction  if  he  has  inadvertently  made  a  mistake,  or  the 

opposite  party  to  supply  any  defect  in  the  evidence,  if  they 

have  overlooked  something  which  they  can  supply  on  the 

defect  being  pointed  out;  and  therefore,  on  the  argument 

in  a  Court  of  error,  the  Court  is  confined  to  the  exception 

actually  taken.    The  issue  joined  here  is  never  indebted  to 

a  count  for  money  had  and  received.     Now  it  was  quite 

open  to  the  defendants  at  the  trial  to  submit  that  the  form 

of  the  action  was  misconceived,  but  that  objection,  if  taken 

and  thought  well  founded,  could  have  been  cured  by  an 

amendment    It  was  not  taken,  as  we  learn,  for  that  very 

reason,  and  it  is  not  now  open,  on  this  record,  to  raise 

any  objection  not  actually  taken,  especially  not  one  which 

could  have  been  cured  by  an  amendment.    It  was  urged 

that  there  was  a  substantial  difierence  between  an  action 

for  money  had  and  received  and  any  special  count  that 

might  have  been  fi:timed,  inasmuch  as  the  rule  as  to  the 

measure  of  the  damages  would  not  be  identical,  and  though 

the  jury  might,  and  probably  would,  give  the  overcharge 

as  the  damages,  that  was  not  done ;  but  the  same  answer 

applies.    If  any  objection  had  been  made  at  the  trial  as  to 

the  measure  of  the  damages,  a  proper  direction  might  have 

been  given  to  the  jury.    No  such  objection  appears  on  this 

bill  of  exceptions,  and   indeed  we  are  left  in  complete 

ignorance^  not  only  as  to  what  direction  was  given,   as 
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to  the  damages,  but  as  to  what  damages  were  assessed. 
The  only  point  open  on  this  exception  is  whether,  if  the 
jury  believed  that  the  defendants  knowingly  and  purposely  v. 

charged  the  plaintiff  at  a  higher  rate  than  other  persons  WsmBir 
upon  a  packed  parcel,  there  was  a  cause  of  action  esta- 
blished. This  is  a  question  of  considerable  importance, 
but  we  cannot  think  it  open  in  the  Court  of  Exchequer 
Chamber.  There  is  nothing  either  illegal  or  immoral  in 
the  trade  which  the  plaintiff  pursues,  though  it  necessarily 
makes  him  compete  with  the  railway  Companies  in  one  of 
the  most  lucrative  branches  of  their  business;  neither  is 
there  anything  either  illegal  or  immoral  in  the  railway 
Companies  desiring  to  obtain  the  whole  of  this  lucrative 
business  for  themselves,  so  long  as  they  do  not  infringe 
any  law  in  the  attempt  to  do  so.  And  if  the  defendants 
were  correct  in  their  contention  that  the  legislature  has 
given  them  unqualified  power  to  charge  what  they  pleased 
for  parcels  under  500  lbs.  weight,  they  might  lawfully  make 
use  of  that  power  for  this  purpose.  But  it  has  been 
decided  by  this  Court  in  Baxendale  v.  Great  Western  Rati- 
way  Company  {a)  that  their  power  to  do  so  is  subject  to 
the  equality  clause.  And  it  has  been  decided  in  the  same 
case  that,  if  the  equality  clauses  are  infringed  to  the  pre- 
judice of  a  person  pursuing  the  trade  of  this  plaintiff,  he 
may  maintain  an  action  for  this  infringement.  The  de- 
fendant, if  so  advised,  may  question  that  case  and  those 
on  the  authority  of  which  it  was  decided;  we  in  the 
Exchequer  Chamber  are  bound  by  it.  And  as  we  think, 
for  the  reasons  already  given,  that  the  jury  were  justified 
in  finding,  as  they  have  done,  that  the  equality  clause  was 
infringed  as  against  this  plaintiff,  we  think  that  the  verdict 
was  properly  directed  to  be  for  the  plaintiff. 

(a)  16  C.  B.  N.  S.  137. 
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1865.  For  these  reasons  we  think  that  the  judgment  should  be 

aflSrmed. 
It  was  admitted  that  the  case  of  Sutton  v.  The  South 

.b1w"*Co.  -^"'^  ^«^«'«y    C'^P'^^y  ^««'  i°  substonce,  the  same 

as  Sutton  v.  Great  Western  Railway  Company^  and  it  was 
agreed  that  the  judgment  should^  without  argument^  follow 
that  in  the  other  cases. 

In  this  case  also,  therefore,  we  think  that  the  judgment 
should  be  affirmed. 

Judgment  aflSrmed  in  both  cases. 


(Bxtffttfntv  ^t^wU 
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Linton  and  Another  v.  The  Blakenet  Joint  Co-  June  3. 

Operative  Industbial  Society. 

XJ^CLARATION  for  goods  sold  and  delivered,  against  An  induBtrial 

iiri  mt-Tkii  ▼.-#-•  .        and  ProTident 

the   defendants   as    ^^  The   Blakeney    Joint  Co-operative  Society,  regis- 
Industrial  Society/'  registered  under  the   25  &  26  Vict,  the  25^  26 

^    Q7  Vict,  c  87, 

C-  ^''  is  not  liable  to 

Plea.— Never  indebted.  ^Z^.^  '^ 

corporate 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  capacity  in 

"^    an  action  not 

after  last  Easter  Term,  it  appeared  that  the  defendants  were  then  pend- 
ing, But  com- 
an  Industrial  and  Provident  Society,  which  in  January,  menoed  after 

1862,  had  been  formed  at  Blakeney,  in  Norfolk,  under  the  itsregistra- 

provisions  of  the  16  &  16  Vict.  c.  31,  and  17  &  18  Vict.  ^''°' 

c.  25.     The  goods  for  which  this  action  was  brought  were 

sold  by  the  plaintiff  to  the  Society  in  November,  1864; 

and  in  February,  1865,  the  Society  was  registered  under  the 

25  &  26  Vict.  c.  87,  for  the  purpose  of  being  wound  up. 

The  present  action  was  commenced  in  the  following  March. 

It  was  submitted  on  behalf  of  the  defendants  that  they 
were  not  liable  in  their  corporate  capacity.  A  verdict  was 
then  entered  for  the  plaintifis,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Macnamara,  in  the  present  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Gates  now  shewed  cause.— The  question  is  whether  the 
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defendants  are  liable  to  be  sued  as  a  corporate  body,  or 
whether  the  action  should  not  have  been  brought  against 
the  individual  members  of  the  Society.  By  the  Industrial 
and  Provident  Societies  Act,  1852  (15  &  16  Vict.  c.  31, 
8.  8)9  and  the  Friendly  Societies  Act,  13  &  14  Vict.  c.  115, 
s.  13,  which  is  made  applicable  to  it,  the  property  of 
this  Society  was  vested  in  trustees,  who  were  empowered 
to  sue  and  be  sued  in  their  own  names.  That  was  altered 
by  the  17  &  18  Vict.  c.  25,  ss.  1,  2,  which  required  the 
appointment  of  two  registered  officers  to  sue  or  be  sued  on 
behalf  of  the  Society.  The  Act  to  consolidate  and  amend 
the  Laws  relating  to  Industrial  and  Provident  Societies, 
25  &  26  Vict.  c.  87,  s.  1,  repealed  the  15  &  16  Vict  c  31, 
and  the  17  &  18  Vict.  c.  25.  Sect.  2  of  the  26  &  26  Vict 
c  87  enables  all  Societies  registered  under  the  Industrial 
and  Provident  Societies  Act,  1852,  to  obtain  a  certificate  of 
registration.  By  sect.  5,  the  certificate  shall  be  con- 
clusive evidence  that  the  Society  has  been  duly  regis- 
tered, and  thereupon  the  members  shall  become  a  body 
corporate,  by  the  name  therein  described.  By  sect.  6, 
*'  the  certificate  of  registration  shall  vest  in  the  Society  all 
the  property  that  may  at  the  time  be  vested  in  any  person 
in  trust  for  the  Society;  and  all  legal  proceedings  then 
pending  by  or  against  any  such  trustee  or  other  officer  on 
account  of  the  Society  may  be  prosecuted  by  or  against  the 
Society  in  its  registered  name  without  abatement.**  If  this 
action  had  been  pending  at  the  time  the  Society  was 
registered  under  the  25  &  26  Vict.  c.  87,  it  must  have 
been  prosecuted  against  the  Society  by  its  corporate  name, 
and  the  legislature  having  provided  for  the  continuance  of 
pending  actions,  a  fortiori  intended  that  new  actions  should 
be  brought  against  the  Society  by  its  corporate  name.  The 
same  persons  are  sued,  only  by  a  new  name.  [BramweO, 
B.— Under  the   15   &   16   Vict.   c.   31,    the    individual 
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members  were  liable  for  the  debts  of  the  Society  (sect.  117), 
but  a  Society  registered  under  the  25  &  26  Vict.  c.  87, 
incurs  no  personal  liability.]  Dean  v.  MeUard  (a)  only 
decided  that  the  25  &  26  Vict.  c.  87  having  repealed  the 
previous  Acts,  and  merely  provided  for  actions  then 
pending,  the  individual  members  were  liable  to  be  sued  in 
respect  of  a  contract  made  by  the  Society  prior  to  the 
passing  of  the  repealing  Act,  and  for  which  no  action  was 
then  pending,  but  it  does  not  follow  that  the  Society  might 
not  have  been  sued  in  its  corporate  capacity.  [^Martin,  6. 
—There  cannot  be  two  debts :  it  is  one  debt  due  from  the 
old  body.]  This  Society  has  been  registered  for  the  pur- 
pose of  being  wound  up  as  provided  for  by  the  17th  section, 
but  the  object  for  which  it  was  registered  cannot  affect  the 
case.  The  18th  section  provides  that  in  case  of  dissolution, 
the  Society  may  be  sued  and  sue,  under  the  provisions  of 
that  Act,  in  respect  of  all  matters  relating  to  such  Society. 
There  the  legislature  clearly  contemplated  that  actions 
brought  against  the  Society,  whether  before  or  after  the 
passing  of  that  Act,  should  be  prosecuted  in  the  corporate 
name. 
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Macnamara  appeared  to  support  the  rule,  but  was  not 
called  upon  to  argue. 

Martin,  B. — We  are  all  of  opinion  that  the  rule  must  be 
absolute.  The  case  is  concluded  by  Dean  v.  MeUard  (a) 
in  the  Court  of  Common  Pleas,  and  if  that  decision  is 
to  be  overruled  it  must  be  by  a  Court  of  error.  There  the 
action  was  brought  against  the  individual  members  of  the 
Society,  in  respect  of  a  contract  made  before  the  passing 
of  the  25  ic  26  Vict.  c.  87,  and  for  which  no  action  was 
pending  at  the  time  the  Society  was  registered  under  that 
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Act;  and  the  Coort  held  that  it  was  properly  brought. 
It  was  there  argued  that  the  action  should  have  been  against 
the  Society  in  its  registered  name,  and  that  the  statute 
25  &  26  Vict  c.  83  did  not  intend  to  cast  upon  individual 
members  a  liability  which  did  not  exist  before,  viz.,  of  being 
sued  in  the  first  instance.  But  WUEams,  J.,  said  ^that  argu- 
ment would  have  been  admissible  if  the  legislature,  instead 
of  enacting  as  they  have  done  in  sect.  6,  'that  the  certi- 
ficate of  registration  shall  vest  in  the  Society  all  the  pro- 
perty that  may  at  any  time  be  vested  in  any  person  in  trust 
for  the  Society^  and  all  legal  proceedings  then  pending  by 
or  against  any  such  trustee  or  other  officer  on  account  of 
the  Society,  may  be  prosecuted  by  or  against  the  Society  in 
its  registered  name  without  abatement,' — had  gone  on  to 
say  that '  all  claims  and  rights  of  action  existing  at  the  time 
of  the  passing  of  the  Act*  might  be  so  prosecuted.  But 
they  have  not  said  so :  they  have  confined  the  indulgence 
to  actions  pending  at  the  time  of  the  obtaining  of  the 
certificate  of  registration.  That  must  mean  actions  com- 
menced before  the  passing  of  the  25  &  26  Vict.  c.  87, 
because  none  could  be  commenced  after  against  any  but 
existing  members."  And  Willes^  J.,  and  Keating^  J.,  express 
the  same  opinion.  It  may  be,  that  the  construction  put 
upon  the  6ih  section  by  the  defendants*  counsel  is  a  fair 
and  reasonable  one,  but  the  case  of  Dean  v.  Mellard 
prevents  us  from  adopting  it. 


Bramwell,  B. — I  am  also  of  opinion  that  the  rule  must 
be  absolute.  I  admit  the  force  of  the  argument  for  the 
defendants,  that  the  legislature  could  never  have  intended  to 
make  a  distinction  between  actions  pending  and  actions  not 
commenced  ;  and  that  if  a  plaintiff  issued  his  writ  one  day 
before  the  Society  was  registered  under  the  25  &  26  Vict, 
c.  87,  he  might  sue  them  in  their  corporate  name^  but  if  he 
commenced  his  action  the  day  after  the  registration  he 
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could  not  so  sue  them.  Bat  the  case  of  Dean  v.  MeUard  is 
an  authority  in  point  the  other  way ;  and  it  may  be  that 
the  legislature  has  provided  that  actions  already  commenced 
may  be  prosecuted  against  the  Society  in  its  registered 
name,  in  order  to  prevent  a  waste  of  money  by  discontinu- 
ing and  commencing  fresh  actions.  With  that  view  it  may 
have  been  right  to  give  permission  to  continue  actions 
pending  at  the  time  of  registration,  without  providing  for 
the  commencement  of  new  ones. 
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Channell,  B. — I  agree  with  the  rest  of  the  Court,  and 
I  think  that  this  case  is  governed  by  Dean  v.  Mellard. 

Rule  absolute  (a), 
(a)  See  the  next  case. 


The     Queensbury     (late     Queenshead)   Industrial 
Society,  Limited,  v.  Pickles  and  Others  (a). 

Declaration.— The  Queensbury  (late  Queens- 
head)  Industrial  Society,  Limited,  by,  &c.,  their  attorney, 
sue  William  Pickles,  Thomas  Pickles  and  Ely  mas  Wads- 
worth  :  For  that  after  the  making  and  passing  of  the 
*'  Industrial  and  Provident  Societies  Act,  1852,"  and  whilst 
the  said  Act  was  in  force,  and  before  the  passing  and 
coming  into  force  of  the  ^^  Industrial  and  Provident 
Societies  Act,  1862,"  on  the  8th  day  of  June,  a.  d.  1861, 
and  at  the  time  of  the  execution  of  the  bond  hereinafter 
mentioned,  John  Anderton,  George  Crossland,  and  Joseph 


An  Industrial 
and  Provi- 
dent Society, 
formed  under 
the  15  &  16 
Vict,  c  31, 
and  afterwaids 
registered 
under  the 
25  &  26  Vict 
c.  87,  may  sue 
in  its  corporate 
name  upon  a 
bond  given 
to  trustees 
for  the  Society 
before  the 

Eassing  of  the 
ktter  Act. 


(a)  This  case,  which  was  de- 
cided in  Michaelmas  Term  (No- 
Tember  3)   is  inserted  here  as 


relating  to  the  construction  of 
the  same  statutes  as  in  the  pre- 
vious case. 


PlOKLIf. 


858  BXCHSQT7BB  REPOBT8. 

1885.       Farnelly  had  been  duly  nomiaated  and  appointed^  and  then 
_  ^-^^•'^-^      were  trustees  of  and  for  and  on  behalf  of  a  certain  Society, 

QUBINSBURT 

Ihdustrial    called  the  "  Queenshead  Industrial  Society,"  the  same  then 
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tf,  being  a  Society  duly  registered   under  the  said  Act  first 

above  mentioned.  And  thereupon  and  before  the  r^is- 
tration  of  the  said  Society  under  the  said  Act  secondly 
above  mentionedi  the  defendants  by  their  certain  writing 
obligatory,  sealed  with  their  seal  and  dated  the  8th  day  of 
June,  A.  D.  1861,  acknowledged  themselves  te  be  held  and 
firmly  bound  to  the  said  J,  Anderton,  G.  Crossland,  and  J. 
Farnell,  as  trustees  for  the  time  being  of  the  said  Queens- 
head  Industrial  Society,  in  the  penal  sum  of  100/.  to  be 
paid  to  the  said  J.  Anderton,  G.  Crossland  and  J.  Famellr 
or  their  or  any  of  their  successors,  as  trustees  for  the  time 
being  of  the  said  Society,  which  said  writing  obligatory  was 
and  is  subject  to  a  certain  condition  thereunder  written. — 
(The  declaration  then  set  out  in  terms  the  condition  of  the 
bond,  which  afler  reciting  (inter  alia)  that  William  Pickles 
had  been  elected  a  salesman  of  the  Society,  and  that  the 
other  defendants  were  his  sureties,  provided  for  the  due 
performance  by  W.  Pickles  of  certain  duties,  such  as  ac- 
counting for  all  property  which  should  come  to  his  hands, 
and  paying  the  trustees  all  money  he  should  receive,  &c.) 
— Averments :  that  afterwards  the  said  Society  was  duly 
registered  by  their  then  name  of  the  *^  Queenshead  Inlus^ 
trial  Society,  Limited,"  under  and  by  virtue  of  the  *'  Indus- 
trial and  Provident  Societies  Act,  1862."  And  thereupon 
all  things  having  been  done  to  authorize  and  empower  the 
Registrar  of  Friendly  Societies  of  England  (the  office  of 
the  plaintiffs  being  situated  in  England)  to  give  his  certifi- 
cate of  registration,  he  the  said  registrar  did  then  accord- 
ingly give  his  certificate  of  such  registration,  and  thereupon 
the  said  Society  became  a  body  corporate  by  the  name 
described  in   the  said  certificate,   that   is  to  say,   *'  The 
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name  of  the  said  Society  was  afterwards  by  due  course  of  ^  ^"^^^^^^ 

law  altered  to  and  they  then  became  incorporated  by  the    Iudubtriai 

^  ,  ^  f  Society 

name  whereby  they  sue  in  this  action  :  that  at  the  time  of  v. 

...  .  .  PiCXLBS. 

the  giving  and  issuing  of  the  said  certificate  of  registration  as 
aforesaid,  the  said  bond  and  causes  and  rights  of  action 
were  then  vested  in  the  said  J.  Anderton,  G.  Crossland, 
and  J.  Famell,  in  trust  for  the  said  Society ;  and  thereupon 
all  things  and  conditions  having  happened  and  been  per- 
formed,  and  all  times  having  elapsed  and  passed  necessary 
in  that  behalf^  the  same  then  became  and  still  is  vested  in 
the  plaintiffs  under  and  by  virtue  and  in  pursuance  of  the 
said  Industrial  and  Provident  Societies  Act,  1862.— (The 
declaration  then  proceeded  to  assign  breaches  of  the 
condition.) 

Plea  (inter  alia). — That  the  property  in  the  said  bond, 
and  right  to  maintain  an  action  for  the  causes  alleged,  did 
not  vest  in  the  plaintiffs. 

At  the  trial,  before  Mellor^  J.,  at  the  last  Leeds  Summer 
Assizes,  it  appeared  that  the  Society,  which  was  established 
for  the  sale  by  retail  of  groceries,  butcher's  meat,  and 
drapery  goods,  had  been  originally  registered  under  the 
**  Industrial  and  Provident  Societies  Act,  1852,"  and  that 
it  was  afterwards  registered  under  the  '*  Industrial  and 
Provident  Societies  Act,  1862."  In  June,  1861,  the  de- 
fendant,  William  Pickles,  became  a  salesman  of  the  Society, 
when  he  executed  the  bond  declared  on  together  with  the 
other  defendants  as  his  sureties.  Breaches  of  the  condi- 
tion of  the  bond  were  proved. 

It  was  objected,  on  behalf  of  the  defendants,  that  the 
action  was  not  properly  brought  in  the  corporate  name  of 
the  Society.  The  learned  Judge  directed  a  verdict  for  the 
plaintiffs  for  100/.,  reserving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit. 

VOL,    lU.— H.  &  C.  K   K   K  EXCH. 
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Manisty  moved  accordingly. — llie   action  should  hare 
been  brought    in  the    names  of    the  trustees   to  whom 
the  bond  was  given.     By    the    5th    section    of   "The 
Industrial  and  Provident  Societies  Act,  1862'^  (25  &  26 
Vict.  c.  87),  which  repealed  the  Act  of  1852  (15  &  16 
Vict.  c.  31 ),  the  certificate  of  registration  shall  in  all  cases 
be  conclusive   evidence   that   the   Society   has  been   duly 
registered,  and  thereupon  the   members  of  such  Society 
shall  become  a  body  corporate   by  the  name  therein  de- 
scribed.    By  the  6  th  section  of  '^  The  Industrial  and  Pro* 
vident  Societies  Act,  1862,"  "  the  certificate  of  registration 
shall  vest  in  the  Society  all  the  property  that  may  at  the 
time  be  vested  in  any  person  in  trust  for  the  Society ;  and 
all  legal  proceeding  then  pending  by  or  against  any  such 
trustee  or  other  officer  on  account  of  the  Society  may  be 
prosecuted  by  or  against  the  Society  in  its  registered  name 
without  abatement.'*     The  certificate   of  registration  did 
not  vest  this  bond  in  the  Society,  for  a  bond  is  not  ''  pro- 
perty*' within  the  meaning  of  that  section.      And  even  if 
it  is,  the  plaintiffs  cannot  sue  upon  the  bond  in  their  cor- 
porate name,  for  the  right  to  sue  in  that  name  is  limited  to 
legal  proceedings  pending  by  or  against  the  trustees  at  the 
time  of  obtaining  the  certificate  of  registration,  and  in  this 
case  no  legal  proceedings  were  then  pending.      [^Bramwell^ 
B. — Does  not  the  section  mean  that  all  the  property  shall 
vest  in  the  Society,  so   that  any  legal  proceedings  which 
they  may  thereafter  take  in  respect  of  it  may  be  in  their 
corporate   name;    and    that    legal    proceedings    pending 
at   the   time    the    Society  is  registered  shall    not   abate, 
but  may  be  prosecuted  in  their  corporate  name  ?     Clianr 
nell,   B. — In   the   case   of  Linton  v.    The  Blaheney  Joint 
Co-operative  Industrial  Society  (a),  this  Court   held,    on 
the   authority   of  Dean  v.   Mellard  (i),    that    a    Society 

(fl)  Ante,  p.  853.  (h)  15  C.  B.  N.  S.  19. 
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registered  under  the  Industrial  and  Provident  Societies 
Act,  1862,  could  not  be  sued  by  its  corporate  name  in 
an  action  not  pending  at  thef  time  of  registration.  There 
is  nothing  in  the  statute  to  transfer  to  the  Society  in  its 
corporate  capacity  the  debts  incurred  by  them  ;  but  the  Act 
does  vest  in  the  Society  all  the  property  which  at  the  time 
of  the  certificate  of  registration  was  vested  in  trustees.] 
A  bond  is  merely  a  chose  in  action,  and  an  assignment  of  it 
does  not  enable  the  assignee  to  sue  upon  it  in  his  own  name. 
[Piffotty  B. — Suppose,  instead  of  a  bond  for  100/.,  the 
trustees  had  lent  the  defendants  100/.,  would  not  that  debt 
have  been  "  property"  which  would  vest  in  the  Society  ?] 
In  Dean  v.  Mellard  (a),  Williams^  J.,  points  out  that  the 
legislature  has  limited  the  right  to  sue  and  be  sued  in  the 
registered  name  of  the  Society  to  actions  pending  at  the 
time  of  the  certificate  of  registration.  [Channell^  B. — 
There  the  question  was  as  to  the  liability  of  the  defendants. 
There  is  a  distinction  between  the  case  of  a  defendant  and 
a  plaintiff.  As  regards  a  defendant  the  question  is  one  of 
liability,  but  with  respect  to  a  plaintiff  it  depends  upon  the 
vesting  of  the  property.]  If  it  had  been  intended  that  the 
Society  should  sue  in  their  corporate  name,  the  legislature 
would  have  gone  on  to  provide  that  all  rights  of  action 
shall  vest  in  the  Society.  But  they  have  merely  vested  in 
the  Society  the  property,  not  the  right  of  action. 
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Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  If  the  objection  is  on  the  record,  the  de- 
fendants can  take  the  case  to  a  Court  of  error.  But  I  think 
that  the  word  "  property"  may  reasonably  be  construed  to 
include  choses  in  action. 


Bramwell^  B. — I  think  this  a  plain  case.      The  plain- 

(a)  15  C.  B.  N.  S.  19. 
R   R   K   2 
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1865.       tiffs  contend  that  the  statute  25  &  26  Vict.  c.  87  has  given 

OoxnisBURT  ^^®"™  ^  "8^^^  ^^  ^"®  ®"  ^^^^  bond  in  their  registered  name. 
IvDUBTRUL    That  is  denied  by  the  defendants ;   and  Mr.  Manisiy  aajs 

9.  that  there  are  many  reasons  why  the  statute  should  not 

Pick  LIS. 

give  them   that   right    For  my   part  I  eannot  see  any 

reason  why  the  plaintifis,  who  are  the  beneficial  owners  of 

this  bond,  should  not  bring  an  action  upon  it  in  their  own 

names.     The  right  to  sue  upon  it  might  have  been  given 

by  statute  to  any  stranger.     There  is,  therefore,  no  reason 

why  the  statute  should  not  mean  what  the  plaintifis  say  it 

does  mean.     The  6th  section  enacts  that  *^  the  certificate 

of  registration  shall  vest  in  the  Society  all  the  property 

that  may  at  the  time  be  vested  in  any  person  in  trust  for 

the  Society."    That  must  mean   to  give  them  something 

more  than  they  had  before.     Before  they  had  an  equitable 

interest ;  that  enactment  gives  them  a  legal  interest. 

Then  it  is  contended  that  this  bond  or  chose  in  action 
IS  not  "  property,"  Now  the  word  "  property"  is  not  a 
word  of  art,  it  is  to  be  understood  in  its  popular  sense.  If 
any  person  not  a  lawyer  were  asked  whether  a  debt  was 
'^  property,"  he  would  think  it  a  strange  question.  It  is 
plain  that  the  word  "  property"  includes  a  debt  or  claim 
which  one  man  has  against  another,  and  which  the  law  calls 
a  ^'  chose  in  action ;"  and  further,  when  it  is  considered 
that  all  legal  proceedings  pending  in  the  names  of  trustees 
at  the  time  of  the  certificate  of  registration,  may  be  con- 
tinued in  the  corporate  name  of  the  Society,  it  seems 
absurd  to  say  that  they  cannot  commence  proceedings  in 
that  name,  the  property  which  was  formerly  vested  in  trus- 
tees having  vested  in  them.  It  is  clear  that  if  an  action  by 
the  trustees  on  this  bond  was  pending  at  the  time  of  the 
certificate  of  registration,  it  might  have  been  continued  in 
the  registered  name  of  the  Society. 

Two  cases  have  been  cited,  Dean  v.  Mellard,  and  Linton 
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▼.   The  Blakeney  Joint  Co-operative  Industrial  Society^  but         1865. 
they  seem  to  me  to  have  no  application.     If,  as  my  brother   ^  ^'^^^^^^ 
Channell  observed,  there  was  anything  in  the  statute  which     Ii">ustbiai, 
imposed   upon  the   Society  in  its  corporate  capacity  the  v. 

obligation  to  pay  the  debts  due  to  any  person  on  account 
of  the  Society,  there  would  have  been  some  ground  for  the 
contention  in  those  cases.  But  that  is  not  so.  There  is 
no  general  vesting  in  the  corporate  body  the  debts  due 
from  the  Society,  but  there  is  a  general  vesting  in  the  cor- 
porate body  the  property  which  was  formerly  vested  in 
the  trustees. 

I  am  also  inclined  to  think  that  the  question  arises  upon 
the  record,  and  for  this  reason,  that  the  argument  for  the 
defendants,  when  analysed,  amounts  to  this : — The  debt 
due  on  this  bond  is  not  *^  property"  within  the  meaning  of 
the  statute,  and  if  it  is  not,  it  could  not  vest  in  the  Society 
as  alleged  in  the  declaration.  That  is  an  erroneous  pro- 
position, but  it  seems  to  me  that  the  question  might  have 
been  raised  by  demurrer,  and  if  so  it  may  now  be  raised  in 
a  Court  of  error. 

For  these  reasons  I  think  that  the  learned  Judge  was 
right  in  directing  a  verdict  for  the  plaintiffs,  and  that 
there  ought  to  be  no  rule. 

Channell,  B. — lam  also  disposed  to  think,  that  if  there 
is  any  objection,  it  arises  upon  the  record.  But  I  am  not 
inclined  to  decide  upon  so  narrow  a  ground,  and  I  think 
that  a  rule  should  be  refused  upon  the  merits. 

Two  cases  have  been  cited.  Dean  v.  Mellard,  in  the 
Court  of  Common  Pleas,  which  was  followed  by  this  Court 
in  Linton  v.  The  Blakeney  Joint  Co-operative  Industrial 
Society,  In  both  those  cases  the  question  arose  as  to  the 
liability  of  the  defendants  to  be  sued  in  the  form  in  which 
they  were  sued.     This  Court  held  that  the  language  of  the 
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1865.  ^^^  section  of  the  25  &  26  Vict.  c.  87  was  not  sufficient  to 
^^■^^^"^^  impose  upon  the  Society  the  liability  to  be  sued  in  its 
Industrial    registered  name.      This,    however,   is    an  action   by  the 

SOOIVTT  , 

V.  Society,  and  the  question  is,  whether  thej  have  a  right  to 

sue  in  their  registered  name.  The  old  Society  was  not  a 
corporation,  and  the  intervention  of  trustees  was  necessary. 
The  property  of  the  Society  was  vested  in  the  trustees, 
and  the  Society  might  sue  or  be  sued  in  their  names.  But 
the  25  &  26  Vict  c.  87,  s.  6,  which  repealed  the  former 
Acts,  transferred  the  property  from  the  trustees  to  the  in- 
corporated Society,  and  the  intervention  of  trustees  became 
no  longer  necessary.  It  would  be  putting  a  very  limited 
construction  on  the  language  of  the  25  &  26  Vict.  c.  87, 
s.  6,  to  hold  that  it  intended  to  transfer  to  the  incorporated 
Society  the  property  of  the  unincorporated  Society,  but  not 
to  transfer  all  the  incidents  necessary  to  give  effect  to  the 
transfer  of  that  property. 

PiGOTT,  B. — I  am  of  the  same  opinion.  My  learned 
brothers  having  exhausted  the  subject,  I  have  nothing  more 
to  add. 

Rule  refused. 
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Chapman,  Public  Officer  of  thb*Dnion  Bank  of  •^"***  ^ 
London,  v.  Henry  Cottrell. 

T^HIS  was  an  action  on  two  promissory  notes  payable  to  Thedefend- 

the  Union  Bank  of  London.     The  defendant,  who  was  su^ect  resi- 
ding at  Flo- 

a  British  subject  residing  in  Florence,  in  the  Kingdom  of  rence,  there 

Italy,  became  surety  for  his  brother  George  Cottrell,  who  m^iy  notes 

wrote  the  notes  and  sent  them  to  the  defendant  at  Florence*  J^Xiondon  ^™ 

The  defendant  signed  the  notes  at  Florence,  and  returned  ^^^^^^wed 

them  by  post  to  George  Cottrell,  who  then  signed  them  *«  ^»e  Dayee. 

and  delivered  them  to  the  Union  Bank  of  London.     The  "cause  of  ac- 
tion" arose 

notes  were  in  the  following  form : —  upon  the 

delivery  of 

"£300.                              London,  30th  Dec,  1863.  the  notes  and 

'  therefore  the 

"Three  months  after  date  we  jointly  and  severally  pro-  defendant 

"^  could  be  sued 

niise  to  pay  to  the  Union  Bank  of  London  three  hundred  npon  them 

,          ,                .  under  the  18th 

pounds,  value  received.  section  of  the 

"  Geo.  E.  Cottrell,  Common  Law 

Procedure  Act) 

•<  Henry  Cottrell."  1852. 

The  defendant  having  been  served  at  Florence  with  a 
copy  of  a  writ  of  summons  under  the  18th  section  of  the 
Common  Law  Procedure  Act,  1852,  a  summons  was 
taken  out  at  Chambers  calling  on  the  plaintiff  to  shew 
cause  why  the  writ  of  summons  and  copy  thereof  served, 
together  with  all  subsequent  proceedings,  should  not  be  set 
aside  for  irregularity,  on  the  ground  that  the  cause  of  action 
did  not  arise  within  the  jurisdiction  of  the  Court.  The 
summons  was  heard  before  Pigott^  B.,  who  referred  the 
matter  to  the  Court. 


H,  James  now  moved  for  a  rule  nisi  accordingly. — The 
question  depends  on  the  meaning  of  the  18th  section  of 

VOL.  III. — H.  ft  a  L   L   L  EXGH. 


■*-■ 


COTTaJiLL. 
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1806.        Th®  Common  Law  Procedure  Act,  1852  (15  &  16  Vict. 
^"^^^'^^      c.  76),  which  authorizes  the  Court  or  a  Judge  ^'  upon  being 

V/HAPM  AN 

e.  satisfied  by  affidavit  that  there  is  a  cause  of  action  which 

arose  within  the  jurisdiction,*'  &c.,  to  allow  the  plaintiff  to 
proceed  against  a  British  subject  residing  out  of  the  juris- 
diction.     The  term  "  cause  of  action"  means  the  whole 
cause  of  action.     In  Sickel  v.  Borch  (a),  Pollbch^  C.  B., 
said: — "  Here  the  cause  of  action  is  the  contract  and  the 
breach  of  it.     It  does  not  follow  that  because  the  breach  of 
contract  took  place  in   this  country  the   cause   of  action 
arose  within  the  jurisdiction  of  the  superior  Courts."     The 
maker  of  a  promissory  note  is  in  the  same  position  as  the 
acceptor  of  a  bill  of  exchange,  and  the  cause  of  action 
arises  upon  the  acceptance,  not  upon  the  delivery  of  the 
bill.     In  Roff  V.  Miller  (i)  (where  the  question  turned  upon 
the  meaning  of  the  term  "  cause  of  action"  in  the  128th 
section  of  the  County  Courts  Act,  9  &  10  Vict,  c  95),  the 
acceptance  was  within,  but  the  delivery  of  the  bill  was  without, 
the  jurisdiction  of  the  County  Court,  and  it  was  held  that 
the  cause  of  action  was  not  the  delivery  of  the  bill,  but  the 
unrevoked  acceptance.     That  decision  was  recognised  in 
Wilde  V.  Sheridan  (c),  by  Coleridge,  J.,  who  adopted  the  law 
as  laid  down  in  Story's  Conflict  of  Laws,  §  317,  p.  519, 
4th  ed.     [Martin,  B. — The  judgment  in  IVilde  v.  Sheri- 
dan (c)  proceeded  in  some  degree  on  the  ground  that  the 
paper  was  the  property  of  the  drawer,  and  that  the  acceptor, 
by  writing  his  promise  upon  it,  did  not  in  any  way  alter 
the  property  in  the  bill.     Suppose   a  deed  is   signed  and 
sealed  and  sent  to  an  agent  to  deliver,  but  before  he  does 
so  the  delivery  is  revoked,  that  is  no  valid  deed.     Cox  v. 
Troy  (d)  is  a  direct  authority  that    in  that   respect    the 
delivery  of  a  bill  of  exchange  or  promissory  note  is  analo- 

(a)  2  H.  &  C.  954.  957.  (c)  21  L.  J  Q.  B.  260. 

(b)  33  L.  J.  C.  P.  278.  (rf)  5  B.  &  Aid.  474. 
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gous  to  the  delivery  of  a  deed]      That  case  only  shews 

that  an  acceptance  may  be  revoked  before  the  delivery  of     ^ 
.        .  Chapmah 

the  bill,  but   the  promise,  although  it  may  be  revoked,  ». 

forms  part  of  the  "cause  of  action." 

Lush  and  Shaw  appeared  to  shew  cause  in  the  first 
instance,  but  were  not  called  upon  to  argue. 

Martin,  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  defendant,  a  British  subject,  residing  at 
Florence,  there  signed  two  promissory  notes,  and  sent 
them  by  post  to  London,  where  they  were  delivered  to  the 
payee ;  and  the  question  is  whether  the  contract  was  at 
Florence  or  in  London.  There  can  be  no  doubt  that  the 
contract  was  in  London,  for  the  defendant  did  not  make 
any  binding  contract  until  the  notes  were  handed  over  by 
his  agent  to  the  payee.  Cox  v.  Troi/{a)  is  an  express 
authority  that  the  mere  act  of  writing  an  acceptance,  if 
nothing  more  be  done,  does  not  make  a  valid  bill  of 
exchange.  There  Bay  ley,  J.,  said: — "The  question  is, 
when  the  drawee  comes  under  an  engagement,  whether  by 
the  act  of  writing  something  on  the  bill,  or  by  the  act  of 
communicating  what  has  been  written  to  the  holder,  and 
I  have  no  difficulty  in  saying,  from  principles  of  common 
sense,  that  it  is  not  the  mere  act  of  writing  on  the  bill, 
but  the  making  a  communication  of  what  is  so  written,  that 
binds  the  acceptor ;  for  the  making  the  commimication  is 
a  pledge  by  him  to  the  party,  and  enables  the  holder  to 
act  upon  it.  But  while  it  remains  in  the  drawee's  hands, 
it  seems  to  me,  the  acceptance  is  not  fully  binding  on  the 
person  who  signed  it,  and  he  is  at  liberty  to  say,  before  he 
parts  with  it,  '  I  have  not  yet  entered  into  an  engagement 
to  accept.' "    I  accede  to  every  word  there  said.    The  judg- 

(a)  5  B.  &  Aid.  474. 
L  L   L   2 
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COTTBELL. 
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ment  of  Holroyd^  J.,  one  of  the  most  able  Judges  who  ever 
sat. upon  the  bench,  is  to  the  same  effecL  It  therefore 
seems  to  me  clear,  that  in  this  case  there  was  no  cause  of 
action  until  the  promissory  notes  were  delivered  to  the 
payee  in  London. 


Bramwell,  B. — I  am  entirely  of  the  same  opinion,  and 
for  the  same  reasons.  There  is  no  pretence  for  saying 
that  the  payee  had  any  right  or  title  to  this  paper  until  it 
was  handed  over  to  him  in  London,  and  then  only  was 
there  any  binding  contract  by  the  defendant. 

I  may  add  that  my  brother  Channell,  who  has  left  the 
Court,  is  of  the  same  opinion. 

Rule  refused. 


June  7. 


A  joint  stock 
Company, 
regUtered 
under  the 
19  &  20  Vict 
c.  47,  may, 
by  their  ar- 
ticles of  asso- 
ciation, agree 
to  pay  a  re- 
muneration 
to  each  of 
their  direc- 
tors, and  an 
action  is 
maintainable 
on  such  an 
agreement 


Obton  r.  The  Cleveland  Fire  Bbick  and  Pottery 

Company  (Limited). 

Declaration.— For  that  the  defendants  were  duly 
registered  and  incorporated  under  and  in  accordance  with 
the  provisions  of  the  Joint  Stock  Companies  Act,  passed, 
&C.  (19  &  20  Vict.  c.  47),  before  the  repeal  of  the  said 
statute ;  and  that  by  the  articles  of  association  of  the  said 
Company  it  was  agreed  that  each  director  of  the  said  Com- 
pany should  receive  50/.  per  annum  as  his  remuneration, 
besides  his  travelling  expenses.  And  the  plaintiff  says  that 
he  was  a  director  of  the  said  Company  for  such  divers  long 
times,  to  wit,  three  years,  as  would  entitle  him  to  receive 
divers  large  sums  of  money,  to  wit,  150/.,  for  his  remune- 
ration, according  to  the  said  articles.  And  the  plaintiff  says 
that  all  things  were  done  and  happened,  and  all  conditions 
were  fulfilled^  and  aU  times  elapsed,  necessary  to  entitle  the 
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plaintiff  to  have  the  defendants  pay  him  the  money  afore-        1865. 

said :  Yet  the  defendants  have  not  paid  the  plaintiff  the  said       ^(w^ 

sura  of  150L  ^     ^' 

Demurrer,  and  joinder  therein.  Fibb  Bbiok 

Com  PAST. 

Kemplatfy  in  support  of  the  demurrer. — The  declaration 
does  not  shew  any  contract  or  duty  on  the  part  of  the  Com- 
pany to  pay  the  sum  claimed.  The  9th  section  of  the 
19  &  20  Vict.  c.  47(a)  enacted  that  the  memorandum  of 
association  might  be  accompanied  by  articles  of  association 
prescribing  regulations  for  the  Company.  Section  10  pro- 
vided that  the  articles  of  association  ^'  shall,  when  regis- 
tered, bind  the  Company  and  the  shareholders  therein  to 
the  same  extent  as  if  each  shareholder  had  subscribed  his 
name  and  affixed  his  seal  thereto,  or  otherwise  duly  exe- 
cuted the  same,  and  there  were  in  such  articles  contained, 
on  the  part  of  himself,  his  heirs,  executors^  and  adminis- 
trators, a  covenant  to  conform  to  all  the  regulations  of  such 
articles.*'  Assuming  that  the  articles  of  association  merely 
contain  the  agreement  set  out  in  the  declaration,  how  does 
that  create  any  obligation  on  the  part  of  the  Company  to 
pay  the  money  ?  Again,  out  of  what  fund  is  the  money  to 
be  paid  ?  If,  indeed,  each  shareholder  had  agreed  to  pay  a 
contribution,  that  would  by  force  of  the  statute'  have  ope- 
rated as  a  covenant.  [Channell^  B. — The  statute  places  the 
Company  as  well  as  the  shareholders  in  the  same  position 
as  if  each  shareholder  had  signed  and  sealed  the  articles  of 
association.]  The  agreement  is  a  mere  resolution  that  the 
directors  shall  receive  a  certain  remuneration,  not  a  contract 
upon  which  a  right  of  action  can  be  founded :  Dunston  v. 
The  Imperial  Gas  Light  and  Coke  Company  (i). 

(a)  Repealed  by  the  25  &  26      articles  of  asBOciation  :  see  sec« 
Vict.  c.  89  ;  but  that  Act  con-      tions  14.  16. 
tains  similar  provisions  as  to  the  (b)  SB.  8i  Adol.  12^. 
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Q^ain  appeared  to  support  the  declaration^  but  was  not 
called  upon  to  argue. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgmenL  So  far  as  I  am  aware,  there  is  no 
authority  upon  the  subject ;  but,  looking  at  the  language  of 
the  10th  section  of  the  19  &  20  Vict.  c.  47,  it  seems  to  me 
that  the  legislature  must  have  intended  that  in  such  a  case 
an  action  might  be  maintained  against  the  Company. 

Martin,  B. — 1  am  of  the  same  opinion.  The  10th  sec- 
tion of  the  19  &  20  Vict.  c.  47  rendered  the  articles  of 
association,  when  registered,  binding  on  the  Company  and 
the  shareholders  to  the  same  extent  as  if  each  shareholder 
had  executed  them.  Then  by  the  articles  of  association  it 
was  agreed  that  each  director  should  receive  50/.  per  annum. 
By  force  of  the  statute,  that  amounts  to  a  contract  on  the 
part  of  the  Company  to  pay  that  sum.  Perhaps  it  would 
have  been  better  if  the  declaration  had  stated  that  the 
remuneration  was  to  be  paid  out  of  the  funds  of  the  Com- 
pany ;  but  the  declaration  is  certain  to  a  common  intent, 
and  that  is  all  that  is  necessary. 

Bramwell,  6. — I  also  think  the  declaration  good.  It 
was  competent  to  the  Company  to  agree,  by  the  articles  of 
association,  to  pay  their  directors  this  remuneration.  And 
I  am  by  no  means  sure  that  they  might  not  have  made  such 
an  agreement  by  word  of  mouth,  for  the  41st  section  of  the 
19  &  20  Vict.  c.  47  rendered  valid  parol  contracts  on  behalf 
of  the  Company 9  where  such  contracts  would  be  valid  if 
made  between  private  persons.  But,  however  that  may  be, 
I  think  this  agreement  valid.  It  seems  to  be  conceded 
that  the  declaration  would  have  been  good  if  it  had  alleged 
that  the  remuneration  was  to  be  paid  out  of  the  funds  of 
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the  Company;  and  I  think  that  as  there  is  a  suflSci^nt 
consideration  for  the  agreement,  it  is  in  effect  an  agreement 
to  pay  out  of  those  funds,  and  the  action  is  maintainable. 

Channell,  B. — I  am  of  the  same  opinion.  The  articles 
of  association  shew  that  the  Company  made  this  contract 
with  the  plaintiff.  The  Company  are  a  corporation,  and 
have  power  by  law  to  make  contracts  which  will  bind 
their  funds;  and  if  the  articles  of  association  had  stated 
that  the  remuneration  was  to  be  paid  out  of  the  funds  of 
the  Company,  there  would  have  been  no  question.  I  am 
satisfied  that  it  was  competent  to  the  Company  to  contract 
to  pay  each  of  their  directors  50/.  per  annum,  and,  there 
being  a  valid  agreement  to  do  so,  this  action  is  maintainable. 

Judgment  for  the  plaintiff. 
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The  Trustees  of  toe  late  Earl  of  Eolinton,  Appel-      jr,,^  12, 
lants,   V.   The    Commissioners  of  Inland    Revenue, 
Respondents. 

l^ASE  stated  by  the  Commissioners  of  Inland  Revenue,  a  notarial 
pursuant  to  the   13  &  14  Vict.  c.  97,  s.  15,  to  enable  the  ^der^e 
testamentary  trustees  of  the  late  Earl  of  Eglinton  to  appeal  Land^cot- 
to  the  Court  of  Exchequer  against  the  determination  of  the  i^^i»  • 
said  Commissioners  as  to  the  stamp  duty  chargeable  on  the  chargeable 

■^         •'  with  the  « 

notarial  instrument  hereinafter  mentioned: —  stamp  duty 

of  5«.  im- 

The  Titles  to  Land  Act,  1858,  21  &  22  Vict.  c.  76,  posed  upon 
8.    1,   provides   that   on    the   conveyance   of   lands   being  meDtof 

recorded,  it  shall  have  the  same  effect  as  if  it  had  been  Jhe^Ts  &^14 

Vict.  c.  97, 
but  only  with  the  duty  of  1^.  imposed  on  any  "  other  notarial  act  whatsoever^'  by  the  24  &  25 
Vict,  c,  91. 
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followed  by  an  instrument  of  sasine  duly  ezpede  and 
recorded  at  the  date  of  recording  the  conveyance.  Section 
2  provides,  where  the  conveyance  shall  be  contained  in 
a  deed  granted  for  other  purposes,  such  as  a  marriage 
contract,  &c.,  it  shall  be  sufficient  to  record  in  the  register 
of  sasines  a  notarial  instrument  setting  forth  the  portions  of 
the  deed  containing  the  conveyance.  The  notarial  instru- 
ment to  be  in  the  form  of  Schedule  (B.)  annexed  to  the  Act. 
Section  12  (21  &  22  VicL  c.  76)  provides  for  a  disponee 
under  a  general  conveyance,  whether  by  deed  mortis  causS 
or  inter  vivos,  or  a  party  who  has  acquired  right  to  such 
conveyance  by  service,  assignation,  &c.,  completing  his 
title  by  a  notarial  instrumenL  Form  of  the  notarial  instrti- 
ment  is  given  in  Schedule  (H.),  and  the  recording  of  the 
notarial  instrument  is  declared  to  be  equivalent  to  a  dispo- 
sition followed  by  sasine  recorded,  except  in  the  case  of 

* 

heritable  securities,  in  which  case  it  shall  be  equivalent  to 
an  assignation  of  the  heritable  security  recorded. 

Section  14  (21  &  22  Vict  c.  76)  provides  for  the  title  of 
an  assignee,  &c.,  to  an  unrecorded  conveyance  being  com- 
pleted by  recording  a  notarial  instrument  in  the  form 
Schedule  (K.)  Saction  22  provides  for  the  title  of  a 
trustee  in  sequestration,  and  liquidators  of  joint  stock 
Companies  completing  their  title  to  lands  by  recording  a 
notarial  instrument  in  the  form  Schedule  (M.)  The  Titles 
to  Land  Act,  1860,  makes  similar  provision  for  completing 
the  title  of  persons  to  burgage  subjects,  by  recording  similar 
notarial  instruments  as  in  the  preceding  Act,  2 1  &  22  VicL 
c.  76. 

The  notarial  instrument  in  question  is  one  prepared  in 
terms  of  the  12th  section  of  21  &  22  Vict.  c.  76.  The 
late  Earl  of  Eglinton,  who  died  4th  October,  1861,  left  a 
testamentary  trust  disposition  and  settlement,  and  codicils, 
whereby  he  disponed  generally  his  whole  heritable  and 
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movable  property  to  trustees  for  certaiD  purposes,  without 
special  coDvejances  of  the  lands.  The  Earl  was  duly 
infeft  in  the  lands  specially  described  in  the  said  notarial 
instrument  conform  to  instrument  of  sasine  in  his  favour 
duly  recorded.  The  general  trust  disposition  and  settle- 
ment gave  the  trustees  a  right  to  the  said  lands,  but  in 
order  to  invest  the  trustees  in  the  lands  with  the  complete 
feudal  title,  the  said  notarial  instniment  was  executed  and 
recorded  in  the  new  general  register  of  sasines,  &c.  The 
notarial  instrument  sets  forth  the  instrument  of  sasine  in 
favour  of  the  Earl  of  Eglinton,  by  which  the  said  Earl  was 
vest  in  all  and  whole  the  lands  of  which  a  special  descrip- 
tion is  given.  It  then  sets  forth  the  testamentary  trust  dis- 
position and  settlement,  and  codicil  containing  a  general 
conveyance  of  all  lands  to  the  trustees.  It  concludes  by 
stating  that  the  trustees  had  taken  "  this  instrument "  in 
the  hands  of  the  notary  public,  and  the  notary  signs  it 
before   witnesses  (a).      The   instrument  was  recorded  at 


(«)  A  copy  of  the  instrument 
was  given  in  the  appendix  to  the 
case,  which,  so  far  as  material, 
is  as  follows  : — "  At  Edinburgh 
there  was,  on  behalf  of  Charles 
Dalrymple  Gairdner,  Esq.,  some- 
time banker  in  Kilmarnock,  now 
residing  at  Anchans  House,  Ayr- 
shire, John  Hamilton,  Esq.,  of 
Sundrum,  Sir  James  Fergusson, 
of  Kilkerran,  Baronet,  Major 
Walter  Ferrier  Hamilton, young- 
er of  Cairnhill,  and  Robert  Gaird- 
ner, Esq.,  banker,  Kilmarnock, 
trustees  nominated  and  appointed 
by  the  late  Right  Honourable 
Archibald  William  Montgomerie, 
Earl  of  Eglinton  and  Winton, 
&c.,  by  his  trust  disposition  and 
settlement,  dated  the  1st  day 
of   Ociobcr,    lb49,    and  codicil 
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thereto,  dated  the  19th  day  of 
November,  1860,  both  recorded 
along  with  other  codicils  to  the 
said  trust  disposition,  and  settle- 
ment, in  the  books  of  council  and 
session  upon  the  18th  day  of 
October,  1861,  presented  to  me, 
notary  public  subscribing,  an  in- 
strument of  sasine  in  favour  of 
the  said  late  Earl  of  Eglinton 
and  Winton,  recorded  in  the  new 
general  register  of  sasines,  &c^ 
at  Edinburgh,  upon  the  21st  day 
of  November,  1850,  by  which  re- 
corded instrument  of  sasine  the 
said  late  Earl  of  Eglinton  and 
Winton  was  vest  in  All  and 
whole  the  lands  and  others  fol- 
lowing, viz.  :  Primo,  all  and 
whole  the  lands  of  Bartonholm 
extending  to  a  forty  shiUiDg  land 
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Edinburgh   upon   the   29th    August,   I8629   in    the    new 
general  register  of  sasines^  &c.     On  such  notarial  instru- 


of  old  extent,  with  houses,  build- 
ings, gardens,  annercis,connerci8, 
parts,  pendicles,  and  pertinents 
of  the  same,  along  with  the  fish- 
ings of  the  water  of  Garnock  be- 
longing to  the  said  lands,  &c. 
(Then  followed  a  description  of 
other  lands.)  As  also  there  was 
presented  to  me  an  extract  from 
the  books  of  council  and  session 
of  the  said  trust  disposition  and 
settlement  of  the  said  late  Earl 
of  Eglinton  and  Winton,  and 
codicils  thereto,  bj  which  trust 
disposition  and  settlement  the 
said  Earl  gave,  granted,  assigned, 
disponed,  devised,  conveyed,  and 
made  over  to  and  in  favour  of 
the  Right  Honourable  Theresa 
Countess  of  Eglinton  and  Win- 
ton,  then  his  wife,  now  deceased. 
Colonel  Frederick  Macadam  Cath- 
cart  of  Craigengillan,  the  said 
Charles  Dalrjmple  Gairdner, 
Esq.,  Charles  Newcomen,  Esq., 
merchant  in  London,  Samuel 
Pepys  Cockerell,  Esq.,  barrister 
at  law,  and  the  said  John  Hamil- 
ton, Esq.,  and  such  other  person 
or  persons  as  he  might  thereafter 
appoint,  or  as  might  be  assumed 
afler  his  death  in  virtue  of  the 
powers  thereinafter  granted,  and 
to  and  in  favour  of  the  acceptors 
or  acceptor,  survivors  or  sur- 
vivor of  the  persons  therein 
named  or  to  be  thereafter  ap- 
pointed or  assumed  as  aforesaid, 
and  the  heir  male  of  the  last 
survivor  as  trustees  or  trustee 
for  such  ends,  uses,  and  purposes 
as  he  might  appoint  therein,  or 
in    manner     thereinafter     men- 


tioned, the  major  number  of 
those  accepting,  surviving  and 
acting  at  the  time  being  always 
a  quorum ;  and  to  the  assignees 
of  the  said  trustees  or  trustee. 
All  and  sundry  lands,  messuages, 
tenements,  and  other  real  or 
heritable  subjects,  and  all  debts, 
heritable  or  personal  chattels, 
real  or  personal  mortgages,  sums 
of  money,  stock  in  the  public 
funds,  bank  stock,  stock  or  shares 
in  railways,  or  other  public  or 
private  Companies,  horses  and 
carriages,  household  furniture, 
and  in  general  the  whole  means, 
estate,  effects,  and  property,  heri- 
table and  moveable,  real  and  per- 
sonal, of  what  kind  or  nature 
soever,  by  whatsoever  tenure 
held,  or  wheresoever  situated, 
which  should  belong  to  him  at 
the  time  of  his  death,  or  which 
he  might  be  entitled  to  devise  or 
destine,  in  virtue  of  any  power, 
faculty,  or  other  reserved  or 
conferred  right,  excepting  always 
his  estates  in  Scotland  held  under 
settlements  of  strict  entail,  but 
including  in  the  foresaid  convey- 
ance the  whole  rents  thereof, 
which  should  belong  to  him  or 
fall  under  his  executry,  together 
with  the  whole  vouchers  and  in- 
structions, writs,  titles  and  secu- 
rities of  and  concerning  his  said 
means  and  estate,  effects,  and 
property  thereby  conveyed,  with 
all  that  had  followed  or  might  be 
competent  to  follow  thereon. 
But  declaring  always,  as  it  is  by 
the  said  trust,  disposition  and 
settlement     expressly     provided 
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ment  being  recorded,  the  trustees  are,  in  terms  of  the 
declaration  of  the  statute,  in  the  same  position  as  if  a  dispo- 
sition had  been  granted  by  the  Earl  of  Eglinton,  contain- 
ing a  conveyance  in  their  favour  of  the  lands,  followed  by 
an  instrument  of  sasine  duly  expede  and  recorded  of  the 
date  of  recording  the  notarial  instrument. 

In  the   General   Stamp  Act  (1815)  55  Geo.  3,  c.  184, 
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and  declared,  that  the  same  was 
granted  in  trust  to  and  for  the 
ends,  uses,  and  purposes,  with 
the  powers  and  authorities  and 
under  the  provisions  and  decla- 
rations thereinafter  contained. 
And  by  which  codicil,  dated  the 
19th  day  of  November,  1860,  the 
said  Earl  recalled  the  appoint- 
ment of  the  said  Colonel  Fre- 
derick Macadam  Cathcart,  Charles 
Newcomen,  Esq.,  and  Samuel 
Pepys  Cockerell,  Esq.,  as  trus- 
tees and  executors,  and  nomi- 
nated and  appointed  the  said  Sir 
James  Fergusson,  Baronet,  the 
said  Major  Walter  Ferrier  Hamil- 
ton, and  ihe  said  Robert  Gaird- 
ner,  Esq.,  to  be  trustees  and  exe- 
cutors of  his  will,  in  addition  to 
the  said  Charles  DalrympleGaird- 
ner,  Esq.,  and  John  Hamilton, 
of  Sandrum,  Esq.,  formerly  ap- 
pointed with  the  like  powers 
and  privileges  conferred  on  his 
said  trustees  and  executors. 
Whereupon  this  instrument  is 
taken  by  the  said  Charles  Dal- 
rymple  Gairdner,  Esq.,  John 
Hamilton,  Esq.,  Sir  James  Fer- 
gusson, Baronet,  Major  Walter 
Ferrier  Hamilton,  and  Robert 
Gairdner,  Esq.,  as  trustees  fore- 
sud,  in  the  hands  of  me,  David 


Cowan,  writer  in  Edinburgh, 
notary  public,  in  the  terms  of 
*  The  Titles  to  Land  (Scotland) 
Act,  1858; 

**In  witness  whereof  I  have 
subscribed  these  presents, 
written  upon  this  and  the 
two  preceding  pages  of 
stamped  vellum,  by  John 
Sturrock,  clerk  to  Messrs. 
Hunter,  Blair  &  Cowan, 
writers  to  the  signet,  Edin- 
burgh, before  these  witnesses, 
the  siud  John  Sturrock  and 
Alexander  Austine  Brown, 
also  clerk  to  the  said  Hunter, 
Blair  &  Cowan. 
"  Veritas, 
(Signed    *'  D.  Cowan, 

"  Notary  Public. 
(Signed)  "  John  Sturrock, 

"  Witness. 
"  A.  A.  Brown, 

**  Witness. 
''This  instrument  was  pre- 
sented for  registration,  at  Edin- 
burgh, on  the  29th  day  of  August, 
in  the  year  1862,  and  is  engrossed 
on  the  16,  17,  18,  19,  and  20 
leaves  of  the  3234th  book  of  the 
new  general  register  of  sasines, 
&c. 

(Signed)    "  Wm.  Fraser." 
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occurs: 


'*  Seisin. — Instrument  of  seisin,  given  upon  any  charter, 
precept  of  dare  constat,  or  precept  from  Ghancerj,  or 
upon  any  wadset,  heritable  bond,  disposition,  apprising, 
adjudication,  or  otherwise,  of  any  lands  or  heritable 
subjects  in  Scotland  not  of  burgage  tenure 

*^  And  where  the  same  shall  contain  2160  words  or  up- 
wards, then  for  every  entire  quantity  of  1080  over  and 
above  the  first  1080,  a  further  progressive  duty  of    . 


9 


d. 
0 


9    0' 


The  Act  13  &  14  Vict  c.  97  (1850),  Schedule,  repeated 
the  above  item  verbatim^  with  the  exceptiou  of  the  duty, 
which  was  reduced  to  5s.  The  entry  in  this  latter  Act 
itthains  in  force. 

In  the  Act  55  Geo.  3,  c.  184,  Schedule,  Part  I.,  there 
is  the  following  entry  :' 

^*  Notarial  Act.    Any  whatsoever  not  otherwise  charged    s.    d. 

in  this  Schedule 5     0 

And  for  every  sheet  or  piece  of  paper,  &c.,  upon  which 
the  same  shall  be  written,  after  the  first,  a  further  pro* 
gressive  duty  of 5     0** 

And  also  under  head  of  "  Protest,'^  the  following  entries 


occur ; 


9. 

2 
3 
5 
10 
6 


d. 
0 
0 
0 
0 
0 


**  Protest  of  any  bill  of  exchange  or  promissory  note  for 

any  sum  of  money  not  amounting  to  20/. 

Amounting  to  20/.  and  not  amounting  to  100/. 

Amounting  to  100/.  and  not  amounting  to  500/. 

Amounting  to  500/.  and  upwards 

Protest  of  any  other  kind    .... 
"  And  for  every  sheet  or  piece  of  paper,  &c.,  upon  which 

the  same  shall  be  written,  afler  the  first,  a  further 

progressive  duty  of 5 


These  duties  remained  until  the  Act  24  &  25  Vict,  a  91, 
8.  25  (1861),  which  provides — 
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"In  lieu  of  the  stamp  duties  now  payable  on  protestsv 

and  other  notarial  acts,  there  shall  be  paid  the  I  The  same 
duties  following ;  that  Is  to  say,  protest  of  any  bill  I    duty  as 
of  exchange  or  promissory  note,  when  the  stamp  I  on  the  bill 
duty  on  the  bill  or  note  does  not  exceed  one  J    or  .note, 
shilling / 

"  Protest  of  any  other  bill  of  exchange  or  promissory 

note  and  protest  of  any  other  kind,  and  other  nota-       9.    d, 
rial  act  whatsoever 10 

"  And  for  every  sheet  or  piece  of  paper,  &c.,  upon 
which  the  same  shall  be  written,  afler  the  first,  a 
further  progressive  duty  of 10" 

In  the  instrument  of  seisin,  the  progressive  duty  is 
according  to  the  number  of  words ;  in  the  notarial  act, 
according  to  the  number  of  sheets  or  pieces  of  paper. 

The  stamp  duty  on  an  instrument  of  seisin,  when  the 
Act  8  &  9  Vict.  c.  31  passed,  was  9$,  of  leading  duty,  and 
95.  of  progrpssive  duty,  if  2160  words  and  upwards. 

The  stamp  duty  on  a  notarial  act,  not  otherwise  charged, 
was  5s,  of  leading  duty,  and  for  every  piece  of  paper  on 
which  it  was  written,  after  the  first,  5$. 

In  1850  the  leading  stamp  duty  for  instrument  of  seisin 
was  reduced  to  5s,  (13  &  14  Vict.  c.  97),  the  same  leading 
duty  as  notarial  act,  not  otherwise  charged.  The  difference 
in  progressive  duty  was  still  kept  up. 

The  duty  is  imposed  on  notarial  act  not  otherwise 
charged,  but  the  Commissioners  understand  this  to  mean 
instrument  of  notarial  act,  which  is  the  evidence  of  the  act 
and  not  the  act  itself.  The  Commissioners  also  under- 
stand an  instrument  of  sasine  to  be  the  evidence  of  a 
notarial  act,  and  \vhen  specially  charged  to  the  leading 
duty  of  9^.  did  not  fall  under  the  item  of  notarial  act  not 
otherwise  charged.  In  these  notarial  instruments  there 
can  hardly  be  said  to  be  a  notarial  act  separate  from  the 
instruments^  although  notarial  instruments  are  generally 
regarded  as  the  evidence  of  some  notarial  act  performed  in 
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reference  to  some  facts,  and  embracing  the  evidence  of  the 
facts  also. 

The  said  trustees,  by  their  agents,  on  the  9tb  April, 
1863,  presented  to  the  Commissioners  of  Inland  Revenue 
the  said  notarial  instrument  stamped  with  the  dutj  of  !«., 
the  duty  imposed  upon  a  notarial  act,  the  instrument  being 
written  upon  one  piece  of  vellum,  and  containing  less  than 
2160  words,  being  of  opinion  that  that  was  the  duty  to 
which  the  instrument  was  liable,  for  the  following 
reasons: — 

I.  Under  the  different  Acts  referred  to,  specific  duties 
are  put  on  instruments  of  seisin,  while  on  other  notarial 
acts  separate  duties  are  put. 

IL  The  notarial  instrument  in  question  is  not  an  instru- 
ment of  seisin,  the  distinguishing  characteristic  of  which  is, 
that  seisin,  or  possession  of  the  lands,  is  thereby  given. 
The  notarial  instrument  is  simply  a  certificate  under  the 
hands  of  a  notary  that  certain  deeds  therein  recited  con- 
tained certain  clauses  therein  specified,  but  there  is  nothing 
whatever  contained  in  it  of  the  nature  of  delivery  of 
seisin. 

III.  Notarial  instruments  are  nothing  more  than  forms 
prescribed  by  statute  for  bringing  together  the  clauses  in 
different  deeds  for  the  purposes  of  registration  in  a  shorter 
form  than  if  the  deeds  were  themselves  registered  ad 
longum.  Under  the  Titles  to  Lands  Act  it  is  the  registra- 
tion of  the  deed  of  deeds  of  conveyance  that  has  the  effect 
of  vesting  the  party,  and  the  registration  of  selected  clauses 
fi'om  the  conveyances  engrossed  in  an  instrument  under 
the  hands  of  a  notary  has,  by  the  statute,  the  like  effect  of 
vesting  the  party. 

The  trustees  desired  to  have  the  opinion  of  the  Commis- 
sioners as  to  the  stamp  duty  with  which  the  instrument  was 
chargeable,  and  paid  to  them  the  fee  of  10s.,  in  pursuance 
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of  the  Act  of  Parliament  in  that  behalf,  and  the  Coinroi&- 
sioners  being  of  opinion  that  the  instrument  was  chargeable 
under  the  said  Act  of  Parliament  with  the  duty  of  5s.f  the 
stamp  duty  imposed  on  an  instrument  of  sasine,  the  Com- 
missioners assessed  and  charged  the  sum  of  4is,  as  the 
further  duty  to  which,  in  their  judgment,  the  said  instru- 
ment was  liable. 

Whereupon  the  said  trustees  paid  to  the  Receiver- 
General  of  Inland  Revenue  the  said  sum  of  4^.,  as  and  for 
such  further  stamp  duty,  and  the  said  instrument  was 
thereupon  stamped  with  a  stamp  denoting  the  said  further 
duty  of  4s,y  so  assessed  as  aforesaid,  and  also  with  the 
particular  stamp  provided  by  the  said  Commissioners  under 
the  said  Act  of  Parliament,  to  denote  and  signify  that  the 
full  amount  of  stamp  duty  with  which  such  instrument  was 
by  law  chargeable,  had  been  paid.  But  the  said  trustees 
having  declared  themselves  dissatisfied  with  the  determina- 
tion of  the  said  Commissioners  in  this  behalf,  have  required 
the  said  Commissioners  to  state  specially  and  sign  the 
case  on  which  the  question  with  respect  to  such  stamp 
duty  arose,  together  with  their  determination  thereon, 
which  the  said  Commissioners  do  hereby  state  and  sign 
accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  notarial  instrument  is  liable  to  the  stamp  duty 
of  5s.  imposed  upon  an  instrument  of  seisin  by  the  Act 
13  &  14  Vict.  c.  97,  Schedule,  or  to  the  stamp  duty 
of  Is,  imposed  on  other  notarial  act  whatsoever,  by  the 
25th  section  of  the  Act  24  &  25  Vict  c.  91,  in  which  it 
IS  inserted  along  with  protest  ^'of  any  other  bill  or 
promissory  note,  and  protest  of  any  other  kind.** 
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Anderson  {Wotherspoon  with  him)  argued  for  the  appel- 
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Iflnts  ^a V — ^Thtt  noUral  insUmneut  u  noC  diargeable  with 
the  ftamp  dotj  of  5«.  imposed  upon  mn  iostTumenl  of  seisin 
bj  the  13  &  14  Vict,  c  97,  Scfaed.    Prior  to  the  year  1845, 
in  order  to  complete  the  title  to  land  in  Seotlaod^  it  ¥ras 
neccjaary  that  the  conTejance  shoold  be  followed  by  sasine, 
attested  by  a  notarial  instmment,  called  an  instmment  of 
aasioe,  which  was  recorded  in  the  register  of  sasines.    The 
8  &  9  Vict  c.  31,  altered  the  law  with  respect  to  heritable 
securities,   and  prorided  that   the    conTeyance,   on  being 
recorded,  should  hare  the  same  effect  as  if  it  had  been 
ffJIowed  by  sasine  dulj  recorded.     **  The  Htle  to  Land 
(Scotbmd)  Act,  IS5S^  (21  &  22  \nct.  c.  76),  extended  the 
alteration  introduced  by  the  8  &  9  Vict.  c.  31,  to  all  con- 
▼eyances,  whether  mortis  cau^  or  inter  vItos.     This  nota- 
rial instrument  concludes  by  stating  that  it  was  taken  by 
the  trustees  in  the  hands  of  the  notary  public,  in  the  terms 
of  "The   Titles  to   Land  (Scotland)  Act,   1858.''     The 
question  therefore  turns  on  the  construction  of  that  Act 
with  reference  to  the  state  of  the  law  at  the  time  it  passed. 
The  object  of  that  Act  was  to  simplify  the  forms  and  dimi- 
nish the  expense  of  completing  titles  to  land  in  Scotland. 
The  first  section  (&)  provides  that  after  the  1st  of  October, 


(a)  June  10th.  Before  Pottoch, 
C.  B.,  Martiii^  B.,  BramweU^  B., 
and  ChanneUy  B.  The  Attorney 
Oeneral  claimed  the  right  to 
begin,  but  the  Court  held  that 
the  appellant  was  entitled  to 
begin. — It  was  so  decided,  afler 
argument,  in  The  Marquis  of 
Chandoi  ▼.  The  Commissioners 
of  Inland  Revenue^  6  Exch   464. 

(6)  Sect.  1.— "From  and  after 
ihe  first  day  of  October  in  the 
present  year,  it  shall  not  be  neces- 
sary   to  expede  and  record  an 


instrument  of  sasine  on  any  con- 
veyance of  lands,  but  it  shall  be 
competent  and  sufficient  for  the 
person  or  persons  in  whose  favour 
the  conveyance  is  granted,  instead 
of  expeding  and  recording  such 
instrument  of  sasine,  to  record 
the  conveyance  itself  in  the  re- 
gister of  sasines  applicable  to  the 
lands  therein  contained ;  and  the 
conveyance,  being  presented  for 
registration  with  a  warrant  of  re- 
gistration thereon,  in  or  as  nearly 
as  may  be  in  the  form  of  Schedule 
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1858,  it  shall  not  be  necessary  to  expede  and  record  an 
instrument  of  sasine  on  any  conveyance  of  lands,  but  it 
shall  be  sufficient  to  record  the  conveyance  itself  in  the 
register  of  sasines.  So  that  where  the  conveyance  contains 
a  specification  of  the  lands,  upon  its  being  recorded  the  title 
is  perfect ;  and  the  duty  payable  upon  an  instrument  of 
sasine  is  no  longer  exigible.  But,  as  it  frequently  happens 
that  there  is  only  a  general  conveyance  of  the  lands,  or  that 
there  are  trusts  or  settlements  which  the  parties  do  not  wish 
to  appear  on  the  register,  the  2nd  section  (a)  provides  that 
it  shall  not  be  necessary  to  record  the  whole  of  the  deed, 
but  a  notarial  instrument  may  be  recorded  in  the  form  pre- 
scribed. The  3rd  section  provides  for  direction  as  to  what 
part  of  the  conveyance  is  to  be  recorded.     The  12th  sec- 
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(A.)  No.  1,  hereto  annexed, 
specifying  the  person  or  persons 
on  whose  behalf  it  is  so  presented, 
and  signed  hy  such  person  or  per- 
sons, or  his  or  their  agent,  and 
being  so  recorded  along  with  such 
warrant,  shall  have  the  same 
legal  force  and  effect  in  all  re- 
spects as  if  the  conveyance  so 
recorded  had  been  followed  by 
an  instrument  of  sasine  duly  ex- 
pede and  recorded  at  the  date  of 
recording  the  said  conveyance, 
according  to  the  present  law  and 
practice,  in  favour  of  the  person 
or  persons  on  whose  behalf  the 
conveyance  is  presented  for  regis- 
tration.** 

(6)  Sect.  2. — "  Where  a  con- 
veyance of  lands  shall  be  con- 
tained in  a  deed  granted  for 
further  purposes  and  objects, 
such  as  a  marriage  contract,  deed 
of  trust,  or  deed  of  settlement,  it 
shall  not  be  necessary  to  record 
the   whole  of  such  deed,  but  it 


VOL.  III. — U.  &  C. 


M 


shall  be  competent  and  sufficient 
to  expede  and  record  in  the  ap- 
propriate register  of  sasines  a 
notarial  instrument  setting  forth 
generally  the  nature  of  the  deed, 
and  containing  at  length  those 
portions  of  the  deed  by  which  the 
lands  are  conveyed,  and  by  which 
real  burdens,  conditions,  or  limi- 
tations are  imposed  ;  and  where 
a  deed  conveys  separate  lands  or 
separate  interests  in  the  same 
lands  to  the  same  or  different 
persons,  it  shall  not  be  necessary 
to  record  the  whole  of  such  deed, 
but  it  shall  be  competent  and 
sufficient  to  expede  and  record  as 
aforesaid  a  notarial  instrument 
setting  forth  generally  the  nature 
of  the  deed,  and  containing  at 
length  the  part  or  parts  of  the 
deed  by  which  particular  lands 
are  conveyed  to  the  person  or 
persons  in  whose  favour  the  no- 
tarial instrument  is  expede,  and 
the  part  of  the  deed  which  speci- 

M   M  £XCH. 
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EXCHEQUER   REP0UT8. 

tion  (a)  provides  that  where  a  party  shall  grant  a  general 
conveyance  of  his  lands,  it  shall  be  competent  to  the  dia- 
ponee  to  expede  and  record  a  notarial  instrument  in  the 
form  prescribed  in  the  schedule^  and  upon  such  notarial 
instrument  being  duly  recorded  in  the  register  of  sasines, 
such  disponee  shall  be  in  the  same  position  as  if  a  disposi- 


fies  the  nature  and  extent  of  the 
right  and  interest  of  such  person 
or  persons,  with  the  real  burdens, 
conditions,  and  limitations,  if  any, 
and  such  notarial  instrument  shall 
be  in  or  as  nearly  as  may  be  in 
the  form  of  Schedule  (B.)  hereto 
annexed.** 

(a)  Sect.  12.—"  Where  a  party 
shall  have  granted  or  shall  grant 
a  general  conveyance  of  his  lands, 
whether  by  deed  mortis  causd  or 
inter  vivos,  it  shall  be  competent 
to  the  disponee  under  such  con- 
veyance, or  to  any  other  party 
who  shall  have  acquired  right  to 
Buch  conveyance,  in  whole  or  in 
part,  by  service,  assignation,  ad- 
judication, or  otherwise,  to  ex- 
pede and  record  a  notarial  instru- 
ment in  or  as  nearly  as  may  be  in 
the  form  of  Schedule  (H.) ;  and 
on  such  notarial  instrument  being 
duly  recorded  in  the  appropriate 
register  of  sasines,  such  disponee 
or  such  other  party  acquiring 
right  as  aforesaid  shall  be  in  all 
respects  in  the  same  position  as 
if  a  dbposition  had  been  executed 
by  the  grantor  of  the  general 
conveyance,  in  favour  of  the 
party  cxpeding  the  notarial  in- 
strument, of  the  lands  contained 
in  such  notarial  instrument,  with 
such  manner  of  holding,  if  any, 
as  is  expressed  in  the  general 
conveyance,  and  if  no  particular 


manner  of  holding  is  therein  ex* 
pressed,  then  to  be  holden  in  the 
same  manner  as  the  grantor  of 
the  general  conveyance  held  or 
might  have  held  the  same,  and  as 
if  such  disposition  had  been  fol- 
lowed by  an  instrument  of  sasine 
of  the  said  lands  in  his  favour, 
duly  expede  and  recorded  at  the 
date  of  recording  such  notarial 
instrument,  according  to  the  pre- 
sent law  and  practice,  except  in 
the  case  where  the  subjects  con- 
tained in  such  notarial  instrument 
are  heritable  securities,  in  which 
case  the  party  so  expeding  and 
recording  the  instrument  shall 
be  in  the  same  position  as  if  an 
assignation  of  such  heritable  secu- 
rities had  been  executed  in  his 
favour  by  the  grantor  of  the 
general  conveyance,  and  if  such 
assignation  had  been  duly  re- 
corded in  the  appropriate  register 
of  sasines  at  the  date  of  recording 
such  notarial  instrument :  Pro- 
vided always,  that  where  such 
notarial  instrument  shall  be  ex- 
pede by  a  party  other  than  the 
original  disponee  under  such 
general  conveyance,  the  notarial 
instrument  shall  set  forth  the 
title  or  series  of  titles  by  which 
the  party  in  whose  favour  the  in-  - 
strument  is  expede  acquired  right 
to  such  conveyance,  and  tbe  na- 
ture and  extent  of  his  ri«{hu'* 
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tion  had  been  executed  of  the  lands  contained  in  the  nota- 
rial instrument,  and  the  disposition  had  been  followed  by 
an  instrument  of  sasine  duly  recorded.  The  form  prscribed 
has  been  strictly  followed  in  this  case  (a).  If  the  lands 
had  been  specifically  described,  there  would  have  been  no 
occasion  for  the  intervention  of  a  notary.  But  the  conveyance 
being  general,  it  was  necessary  to  state  in  the  form  of  a  nota* 
rial  instrument  what  lands  or  clauses  were  to  be  registered. 
Such  a  notarial  instrument  is  very  different  from  an  instru- 
ment of  sasine,  which  is  a  notarial  act.  That  instrument, 
which  was  chargeable  with  duty,  has  been  abolished,  and 
the  same  effect  has  been  given  to  a  different  instrument, 
but  that  does  not  make  it  an  instrument  of  sasine  within 
the  meaning  of  the  Stamp  Acts,  attesting  the  symbolical 
delivery  of  the  land.  If  any  duty  is  chargeable  on  this 
notarial  instrument,  it  is  only  the  duty  of  \s.  imposed  by 
the  24  &  25  Vict  c.  91,  s.  25,  upon  "any  other  notarial 
act  whatsoever." — He  then  referred  to  the  provisions  of  the 
Stamp  Acts  above  set  forth  in  the  case  (&)• 
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The  Attorney  General  {Kinnear  with  him),  for  the  Crown. 
— The  first  question  is,  whether  this  notarial  instrument 
is  an  "  instmment  of  seisin  **  within  the  meaning  of  the 
13  &  14  Vict.  c.  97,  Schedule.  It  is  argued  that  it  is  not, 
because  the  characteristic  of  an  instrument  of  seisin  is,  that 
possession  of  the  land  is  thereby  given.  But  the  instru- 
ment of  seisin  does  not  give  possession,  it  is  merely  the 
record  of  the  seisin  being  perfected  as  required  by  law. 
It  is  further  argued,  that  there  is  nothing  in  this  notarial 
instrument  of  the  nature  of  delivery  of  seisin.  But  by  the 
21  &  22  Vict.  c.  96,  8.  12  (c),  the  notarial  instrument,  on 
being  duly  recorded,  has  the  effect  of  an   instrument  of 

(a)  Ante,  p.  873,  note  (a).  (b)  Ante,  pp.  875,  876. 

(c)  Ante,  p.  882,  note  (a). 
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sasine.  The  feudal  law  of  Scotland  relating  to  sasines  is 
described  in  Bell's  Commentaries  on  the  Law  of  Scot- 
land, vol.  2,  chap.  5,  p.  760  {a\  762,  6th  ed.  The  enfeoff- 
ment Act,  8  &  9  Vict  c.  35,  s.  1  (A),  enacts,  that  after  the 
1st  October,  1845,  it  shall  not  be  necessary  to  proceed  on  the 
lands  in  which  sasine  is  to  be  given^  or  to  perform  any  Act 
of  infeftmcnt  thereon ;  but  sasine  shall  be  effectually  given 
therein,  and  infeftment  obtained,  by  producing  to  a  notary 


(a)  The  following  passages 
were  cited : — "  In  the  earlj  times 
of  the  feudal  system,  the  vassal 
swore  fealtj  on  receiving  a  grant 
of  land  from  the  superior,  and 
was  thereupon  invested  by  the 
superior  himself  before  the  pares 
curise.  The  written  title  was 
rather  a  record  of  what  had  al- 
ready passed,  than  itself  the 
grant ; — it  was  called  Breve  Tes- 
tatum. The  charter,  which  was 
afterwards  introduced,  expressed 
in  terms  of  conveyance  the  supe- 
rior's grant :  And  if  the  superior 
was  not  himself  to  give  the  in- 
vestiture, the  charter  was  accom- 
panied by  a  precept  commanding 
his  bailie  to  give  sasine,  and  the 
precept  afterwards  became  part 
of  the  charter  itself." 

"  Instrument  of  Sasine. — This, 
which  is  the  only  admissible  evi- 
dence of  the  sasine,  is  an  attesta- 
tion of  the  notary  and  witnesses, 
subscribed  by  them,  that  symboli- 
cal possession  was  duly  given  to 
the  vassal." 

(h)  Sect.  1.—"  Whereas  it  is 
expedient  to  simplify  the  form  and 
diminish  the  expense  of  obtain- 
ing infeftment  in  heritable  pro- 
perty in  Scotland :  Be  it  there- 
fore enacted,  &c ,  that  from  and 
after  the  first  day  of  October  in 
the  present  year  1S45  it  shall  no 


be  necessary  to  proceed  to  the 
lands  in  which  sasine  is  to  be 
given,  or  to  perform  any  act  of 
infeflment  thereon,  but  sasine 
shall  be  effectually  given  therein 
and  infeflment  obtained  by  pro- 
ducing to  a  notary  public  the 
warrants  of  sasine  and  relative 
writs,  as  now  in  use  to  be  pro- 
duced at  taking  infeftment,  and 
by  expeding  and  recording  in 
the  General  Register  of  Sasines, 
or  the  Particular  Register  of 
Sasines  applicable  to  the  lands 
contained  in  the  warrant  of  in- 
feftment, in  manner  hereinafter 
directed,  an  instrument  of  sasine, 
setting  forth  that  sasine  had  been 
given  in  the  said  lands,  and  sub- 
scribed by  the  said  notary  public 
and  witnesses,  according  to  the 
form  and  as  nearly  as  may  be  in 
the  terms  of  Schedule  (B.)  hereto 
annexed ;  and  such  form  of  in- 
feftment shall  be  effectual,  whe- 
ther the  lands  lie  contiguous  or 
discontiguous,  or  arc  held  by  the 
same  or  by  different  titles,  or  of 
one  or  more  superiors,  or  whe- 
ther the  deed  entitling  the  party 
to  obtain  infeftment  be  dated 
prior  or  subsequent  to  the  present 
Act,  or  whether  the  precept  of 
sasine  therein  be  in  the  form 
heretofore  in  use,  or  in  the  form 
authorized  by  the  present  Act.** 
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public  the  warrants  of  sasine.  By  sect  2  (a)  the  instru- 
ment of  sasine^  on  being  recorded  in  the  register  of  sasines, 
has  the  same  effect  as  if  sasine  had  been  taken  and  an 
instrument  of  sasine  duly  recorded*  The  old  form  of  going 
upon  the  land  and  dcliverng  symbolical  possession  is 
abolished^  and  a  new  form  of  sasine  is  substituted.  The 
notarial  instrument  having  the  same  effect  as  if  the  old 
cereniony  of  investiture  had  been  performed,  is  for  all 
purposes  an  instrument  of  sasine.  [Martin,  B. — The  old 
form  of  conveyance  by  lease  and  release  was  altered  by 
the  4  &  5  Vict.  c.  21,  which  gave  the  same  effect  to 
the  release  as  if  a  lease  had  been  executed.  If  the  Act 
had  contained  no  provision  securing  the  tax,  would  the 
release  have  been  chargeable  with  the  duty  formerly  imposed 
upon  the  lease?]  This  is  not  the  case  of  a  conveyance 
recorded  under  the  1st  section  of  the  21  &  22  Vict.  c. 
76  {b\  for  in  such  case  a  notarial  instrument  is  not  neces- 
sary. This  case  is  within  the  2nd  (c)  and  12th  sections  (d). 
By  sect.  2,  instead  of  recording  the  conveyance  a  notarial 
instrument  is  to  be  recorded  in  the  register  of  sasines,  and 
that  perfects  the  feudal  title  by  investiture,  exactly  as  the 
instrument  of  sasine  formerly  did.  Then,  in  what  respect 
docs  this  notarial  instrument  differ  from  an  instrument  of 
sasine  when  its  nature  and  effect  is  the  same  ?  It  is  a 
notarial  record  of  title  which  by  force  of  the  statute 
operates  as  sasine.     The  12th  section  {d)  declares  that  the 


(a)  Sect.  2.—"  That  from  and 
after  the  said  1st  day  of  October 
every  such  instrument  of  sasine 
shall  be  recorded  in  manner  here- 
tofore in  use  with  regard  to  in- 
struments of  sasine,  and  the 
keepers  of  the  registers  of  sasines 
are  hereby  required  to  receive 
and  register  the  same  accordingly; 
and  such   instrument  of  sasine, 


being  so  recorded,  shall  in  all  re- 
spects have  the  same  cflTect  as  if 
sasine  had  been  taken  and  an  in- 
strument of  sasine  duly  recorded 
according  to  the  law  and  practice 
heretofore  in  use." 

(b)  Ante^  p.  880,  note  (h), 

(c)  AiUe^  p.  881,  note  (6). 
\d)  Ante,  p.  882,  note  (a). 
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partj  expeding  the  notarial  instrument  shall  be  in  all 
respects  in  the  same  position  as  if  there  had  been  a  dispo- 
sition of  the  lands  followed  by  an  instrument  of  sasine. 
Then  why  is  he  to  be  in  a  different  position  as  regards 
stamp  duty? — Secondly,  the  duty  is  not  chargeable  upon 
this  instrument  as  a  ''  notarial  act,**  but  as  an  instrument  of 
sasine.  The  24  &  25  Vict.  c.  91,  s.  25,  which  substituted 
a  duty  of  Is.  for  the  duty  of  5s.  on  notarial  acts,  only 
applies  to  the  duty  imposed  on  notarial  acts,  eo  nomine ; 
for  instance,  if,  as  in  France,  a  will  could  be  made  by  a 
notarial  act,  and  a  special  duty  was  imposed  upon  wills,  a 
reduction  in  the  duty  upon  notarial  acts  would  not  alter 
the  duty  upon  wills.  The  duty  is  not  imposed  upon 
instruments  of  sasine  as  a  class  of  notarial  acts,  but  as 
distinct  instruments.  At  all  events,  if  this  instrument  be 
not  an  instrument  of  sasine,  it  is  chargeable  with  duty  as 
a  notarial  act. 


Anderson^  in  reply,  argued  that  the  legislature,  by  giving 
this  notarial  instrument  the  same  effect  as  an  instrument  of 
sasine,  did  not  thereby  subject  it  to  the  same  duty. 


The  Attorney  General  replied. 


Cur,  adv.  vult 


"% 


Pollock,  C.  B.,  now  said.— In  this  case  we  are  all  of 
opinion  that  the  appeal  ought  to  prevail.  The  question  is, 
whether  this  notarial  instrument  is  liable  to  the  stamp  duty 
of  55.  imposed  upon  an  instrument  of  seisin  by  the  13  &  14 
Vict  c.  97,  or  to  the  stamp  duty  imposed  on  any  "  other 
notarial  act  whatsoever"  by  the  24  &  25  Vict.  c.  91,  s.  25. 
I  own  that  in  the  first  instance  I  entertained  some  doubt, 
but  on  a  careful  examination  of  the  statutes  it  appears  to 
me  that  the  matter  b  tolerably  clear. 
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Formerly  it  was  the  practice  in  Scotland^  as  well  as  in 
England  in  the  case  of  a  feoffment,  to  give  seisin,  or,  as 
the  Scotch  call  it,  "sasine,"  that  is,  by  going  upon  the 
land  and  delivering  to  the  person  to  whom  the  conveyance 
is  made  either  actual  or  symbolical  possession.  That  was 
attested  by  a  notary  and  witnesses  in  an  instrument,  called 
an  instrument  of  sasine,  which  was  recorded.  Whatever 
may  have  been  the  advantage  of  such  a  practice  in  a  less 
civilized  state  of  society,  when  estates  were  very  large,  as 
soon  as  the  division  of  landed  property  into  small  parcels 
became  common  it  is  manifest  that  in  Scotland  the  cere- 
mony became  inconvenient,  for  the  legislature  interposed, 
and,  by  the  8  &  9  Vict.  c.  35,  provided  that,  instead  of 
going  upon  the  land  and  giving  seisin,  it  should  be  effec- 
tually given  by  producing  to  a  notary  the  warrant  of  sasine, 
and  that  the  instrument  of  sasine,  on  being  recorded,  should 
have  the  same  effect  as  if  sasine  had  been  taken.  It  was 
then  discovered  that  it  was  useless  for  a  notary  to  draw  up 
an  instrument  of  sasine,  and  the  21  &  22  Vict  c.  76,  s.  1  (a) 
provided  that  after  the  1st  of  October,  1858,  it  should  not 
be  necessary  to  expede  and  record  an  instrument  of  sasine 
on  any  conveyance  of  lands,  but  that  the  conveyance  itself, 
on  being  recorded,  should  have  the  same  legal  force  and 
effect  as  if  it  had  been  followed  by  an  instrument  of  sasine 
duly  recorded.  The  object  of  that  Act  was  to  simplify  the 
forms  and  diminish  the  expense  of  completing  titles  to 
land  in  Scotland,  and  one  mode  of  doing  it  was  by  render- 
ing superfluous  any  instrument  of  seisin.  It  is  perfectly 
clear  that  the  conveyance,  on  being  recorded,  could  not 
be  charged  with  the  duty  imposed  on  an  instrument  of 
seisin. 

But  the  conveyance  might  be  long,  or  it  might  be  useless, 
or  not  advisable  to  record  many  parts  of  it,  and  therefore 

(a)  Ante,  p.  880,  note  (h). 
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the  second  section  (a)  provides  that  it  shall  not  be  neces- 
sary to  record  the  whole  deed,  but  it  shall  be  sufficient  to 
record  a  notarial  instrument,  setting  forth  the  nature  of  the 
deed,  and  certain  parts  of  it.  The  notarial  act  is  required 
in  order  to  secure  a  faithful  extract  from  the  deed. 
Again,  the  conveyance  might  be  general,  and  in  that  case 
the  12th  section  (i)  provides  that  a  notarial  instrument  in 
a  particular  form  shall  be  recorded,  and  thereupon  the 
party  taking  under  the  conveyance  shall  be  in  the  same 
position  as  if  it  had  been  followed  by  an  instrument  of 
sasine  duly  recorded.  There  the  notarial  instrument  is 
only  necessary  for  the  purpose  of  giving  a  specific  and  true 
description  of  the  lands  included  in  the  general  convey- 
ance. 

The  Commissioners  of  Inland  Revenue  claim  to  have 
this  notarial  instrument  stamped  as  an  instrument  of 
seisin.  It  is  difficult  to  see  why  it  should  be.  No  doubt, 
in  point  of  law,  it  has  the  same  operation  and  effect  as  an 
instrument  of  seisin  formerly  had ;  but  it  is  not  an  instru- 
ment of  seisin,  nor  has  it  anything  to  do  with  delivery  of 
seisin.  It  is  merely  this : — The  first  section  (c)  of  "  The 
Titles  to  Land  (Scotland)  Act,  1858,"  says  that  if  the 
conveyance  is  recorded  no  instrument  of  seisin  shall  be 
necessary,  but  the  conveyance  shall  have  the  same  legal 
force  and  effi^ct  as  an  instrument  of  seisin.  The  second 
section  (a)  says  that  a  part  of  the  conveyance  may  be 
recorded,  provided  that  is  done  by  a  notary;  and  the  12  th 
section  (b)  also  requires  the  intervention  of  a  notary  to  give 
a  correct  description  of  the  lands  conveyed.  How  can  such 
a  notarial  instrument  be  called  an  instrument  of  seisin? 
No  doubt  the  55  Geo.  3,  c.  184,  imposed  a  duty  of  95.  upon 
an  instrument  of  seisin,  and  that  duty  was  reduced  to  5s. 

(a)  Ante^  p.  881,  note  (b).  (b)  ArUe^  p.  882,  note  (a). 

(c)  AjiUy  p.  880,  note  (h). 
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by  the  13  &  14  Vict  c.  97,  but  there  is  no  Act  which 
imposes  the  same  duty  on  any  instrument  which  is  a  sub- 
stitute for  an  instrument  of  seisin.  Moreover  this  notarial 
instrument  is  not  even  a  substitute  for  an  instrument  of 
seisin;  it  is  a  substitute  for  the  record  of  the  whole  of 
the  conveyance;  and  it  is  admitted  that  if  the  whole 
conveyance  had  been  recorded  this  duty  would  not  have 
been  })ayable. 

Under  these  circumstances,  it  appears  to  me  that  the 
only  duty  chargeable  upon  this  instrument  is  the  duty  of 
Is.  imposed  on  any  "  other  notarial  act  whatsoever." 
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Martin,  B.,  said. — I  am  of  the  same  opinion.  The 
question  is,  whether  this  notarial  instrument  is  an  *'  instru- 
ment of  seisin''  within  the  meaning  of  the  13  &  14  Vict 
c.  97.  The  description  under  the  head  "  Seisin,"  in  the 
Schedule  of  that  Act,  is  this: — ''Instrument  of  seisin 
given  upon  any  charter,  precept  of  clare  constat,  or  precept 
from  Chancer}',  or  upon  any  wadset,  heritable  bond,  dispo- 
sition, apprising,  adjudication,  or  otherwise,  of  any  lands 
or  heritable  subjects  in  Scotland  not  of  burgage  tenure,'* 
The  argument  of  the  Attorney  General  very  clearly  defined 
what  an  instrument  of  seisin  was.  In  Scotland,  formerly, 
indeed  within  the  present  reign,  the  mode  of  transferring 
the  fee  simple  in  land  was  by  giving  seisin  of  it,  that  is,  by 
the  transferror  going  upon  the  land,  and  delivering  to  the 
transferee  actual  or  symbolical  possession, — a  proceeding 
analogous  to  livery  of  seisin  upon  a  feoffment  or  common 
law  conveyance  of  the  freehold  in  this  country.  But  by 
the  law  of  Scotland,  which  was  mainly  derived  from  the 
civil  law,  it  was  not  sufficient  for  the  parties  to  go  upon  the 
land  and  deliver  seisin,  but  it  was  necessary  that  the  act 
should  be  done  in  the  presence  of  a  notary  public,  who 
drew  up  a  formal  instrument,  attesting  the  delivery 
of  seisin,  and  which   was  called  an  instrument  of  seisin. 
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In  the  appendix  to  an  old  edition  of  Blackstone's  Coni- 
mentariesy  vol.  2,  the  form  is  given  of  a  memorandum  of 
seisin  upon  a  charter  of  feoffment: — "Memorandum  that 
on  the  day  and  year  before  written  full  and  peaceful  seisin 
of  the  acre  before  mentioned,  with  the  appurtenances,  was 
given  and  delivered  by  the  within  named  William  de 
Scgenho  to  the  within  named  John  de  Saleford  in  their 
own  proper  persons,  according  to  the  tenor  and  effect  of 
the  charter  before  written,  in  the  presence  of  Nigelli  de 
Saleford  and  John  de  Seybroke  and  the  others."  This 
is  beneath  the  ordinary  attestation  of  the  execution  of 
the  charier.  Now  the  instrument  of  seisin  in  Scotland 
was  nothing  more  than  the  memorandum  I  have  read,  except 
that  it  was  drawn  up  and  attested  by  a  notary,  public 

The  8  &  9  Vict.  c.  35,  was  passed  "  to  simplify  the  form 
and  diminish  the  expense  of  obtaining  infeftment  in  heri- 
table property  in  Scotland.*'  The  first  section  (a)  enacts 
that  after  the  1st  of  October,  1845,  "it  shall  not  be  neces- 
sary to  proceed  to  the  lands  in  which  sasine  is  to  be  given, 
or  to  perform  any  act  of  infeftment  thereon,  but  sasine 
shall  be  effectually  given  therein,  and  infeftment  obtained, 
by  producing  to  a  notary  public  the  warrants  of  sasine  and 
relative  writs,  as  now  in  use  to  be  produced  at  taking 
infeftment,  and  by  expeding  and  recording  in  the  General 
Register  of  Sasines  or  the  Particular  Register  of  Sasines 
applicable  to  the  lands  contained  in  the  warrant  of  infeft- 
ment, &c.,  an  instrument  of  sasine  setting  forth  that  sasine 
had  been  given  in  the  said  lands  and  subscribed  by  the 
said  notary  and  witnesses."  That  Act  merely  dispensed 
with  the  actual  delivery  of  seisin,  making  the  conveyance 
of  land  in  Scotland  analogous  to  a  conveyance  in  England 
by  bargain  and  sale,  or  lease  and  release,  where  there  is  no 
actual  entry  into  the  lands,  and  which  it  is  well  known  operate 
under  the  Statute  of  Uses.     Therefore,  when  the  13  &  14 

(a)  AniCj  p.  SS4,  uote  (b). 
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Vict.  c.  97  passed,  the  instrument  of  seisin  was  not  dis- 
pensed with,  but  only  the  ceremony  of  going  upon  the 
land  to  deliver  seisin ;  and  in  all  probability  the  stamp 
duty  attached  to  that  instrument. 

But  then  came  the  21  &  22  Vict.  c.  76,  intituled  "An 
Act  to  simplify  the  forms  and  diminish  the  expense  of 
completing  titles  to  land  in  Scotland."  This  Act  got  rid 
of  the  instrument  of  sasine,  and  provided  that  it  should  be 
sufficient  to  record  the  conveyance,  or  the  notarial  instru- 
ment which  was  required  in  certain  cases.  The  1 2th 
section  (a)  enacts  that  "  where  a  party  shall  have  granted 
or  shall  grant  a  general  conveyance  of  his  lands,  whether 
by  deed  mortis  causS  or  inter  vivos,  it  shall  be  competent 
to  the  disponee  under  such  conveyance,  or  to  any  other 
party  who  shall  have  acquired  right  to  such  conveyance 
in  whole  or  in  part,  by  service,  assignation,  adjudication, 
or  otherwise,  to  expede  and  record  a  notarial  instrument 
in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (H).'* 
This  notarial  instrument  is  in  that  form.  The  statute  goes 
on  to  say  that,  on  such  notarial  instrument  being  recorded 
in  the  Register  of  Sasines,  the  disponee  shall  be  in  all 
respects  in  the  same  position  as  if  such  disposition  had  been 
followed  by  an  instrument  of  sasine  duly  recorded.  So 
that  in  fact  this  enactment  gets  rid  of  the  instrument  of 
seisin  and  substitutes  a  different  instrument  in  lieu  of  it. 
It  would  be  contrary  to  every  principle  of  law,  if  after 
the  instrument  of  seisin  has  been  altogether  abolished,  we 
should  construe  the  13  &  14  Vict.  c.  97  so  as  to  impose 
upon  this  notarial  instrument  the  duty  which  was  formerly 
imposed  on  an  instrument  of  seisin.  In  my  judgment  this 
is  a  plain  case,  and  I  think  that  the  appellants  are  right  in 
insisting  that  the  duty  of  5s,  is  not  payable. 
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Bramwell,  B.,  said. — I  have  nothing  to  add ;  and   I 
agree  with  my  brother  Martin  that  this  is  a  plain  case. 

Channell,  B.,  said. — I  entirely  agree  with  the  judg- 
ments delivered  by  the  Lord  Chief  Baron  and  my  brother 
Martin.  In  the  course  of  the  argument  I  entertained  some 
doubt,  but  on  looking  more  carefully  into  the  statutes  and 
the  instrument  I  am  satisfied  that  it  is  properly  stamped 
with  a  notarial  stamp  of  1*.  I  agree  that  we  shall  give 
effect  to  the  21  &  22  Vict.  c.  76,  the  object  of  which  was 
to  simplify  the  forms  and  diminish  the  expense  of  titles  to 
land,  by  holding  that  this  notarial  instrutnent  is  not  an 
instrument  of  seisin. 

Judgment  for  the  appellants. 


Jun«3.  Cousins  w.  Emma  Phillips,  executrix  of  Thomas 

Phillips. 

a,  a  lessee,        J^  HE  declaration  stated  that  in  the  lifetime  of  the  said 

for  a  terra  of 

forty  years,        Thomas  Phillips,  to  wit,  on  the  10th  of  October,  a.  d. 

agreed  to 

grant  F.  a         1862,  by  an  indenture  then  made  between  the  plaintiff  of 

lease  of  the 
premiHcs  for 

twenty-one  vears,  with  the  usual  covenants.  F.  entered  into  possession  and  paid  rent 
to  S.  S.  sold  the  premises  to  H.,  who  joined  with  S.  in  a  surrender  of  the  lease.  The 
ground  landlord  granted  a  new  lease  to  H.  for  the  residue  of  the  term  of  forty  years.  F. 
assigned  the  agreement  for  a  le^se  for  twenty-one  years  to  C,  by  indenture,  in  which  C. 
covenanted  to  pay  rent,  perform  covenants,  and  indemnify  him  against  nonperformance. 
C.  assigned  the  agreement  for  a  le:use  bv  indenture,  which  contained  the  same  covenants. 
Rent  being  in  arrcar,  and  the  premises  being  out  of  repair,  H.  brought  an  action  of  ejectment, 
and  F.  paid  the  rent  in  arrear,  expenses  of  repairs,  and  costs  of  action,  and  then  calletl  on 
C.  to  reimburse  him  in  pursuance  of  his  covenants.  C.  settled  the  claim,  and  brought  an 
action  against  P.  on  his  covenants. — Held,  that  a  tenancy  from  year  to  year,  upon  the 
terms  of  the  agreement,  having  been  created  between  F.  and  S. ,  the  4  Geo.  2,  c.  28,  s,  6, 
placed  the  parties  in  the  same  position  as  if  S.  had  been  owner  of  the  fee  and  had  assigned 
nis  reversion  to  H.,  and  consequently  F.,  having  paid  him  the  rent  in  arrear  and  expenses 
of  repairs,  had  a  right  to  call  upon  C.  to  reimburse  him,  and  C.  having  settled  the  dalni 
was  entitled  to  maintain  an  tictiou  ag:iinst  P.  for  the  amount. 
Quare,  whether  the  costs  of  the  ojectinont  were  recoverable. 


Pbilups. 
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the  one  part,  and  the  said  T.  Phillips,  of  the  other  part,        1865. 

after  recitine  an  agreement  between  W.  Smith  and  J.  Faw-       V"^^^ 

®  °  Cousins 

sett  for  a  lease  from  the  said  W.  Smith  to  the  said  J.  _  *'• 
Fawsett,  of  No.  135,  Regent  Street,  Vauxhall  Bridge  Road, 
Westminster,  for  a  term  of  twenty-one  years  from  Michael- 
mas Day  1857,  determinable  as  therein  mentioned,  at  the 
yearly  rent  of  3621  15*.,  payable  quarterly,  and  subject  to 
the  several  clauses  and  stipulations  therein  contained,  and 
an  indenture  of  assignment  from  the  said  J.  Fa\%sett  to  the 
plaintiff  of  his  interest  in  the  said  agreement  for  a  lease, 
the  plaintiff  did  thereby  assign  to  the  said  T.  Phillips  all 
his  estate  and  interest  in  the  said  agreement  for  a  lease, 
subject  to  the  payment  of  rent  and  the  observance  and 
performance  of  the  several  clauses  and  stipulations  therein 
contained.  And  the  said  T.  Phillips  did  thereby,  for  him- 
self, his  heirs,  &c.,  covenant  with  the  plaintiff,  his  executors, 
&c.,  that  he,  the  said  T.  Phillips,  his  executors,  &c.,  would 
from  time  to  time  pay  the  reserved  rent  of  36/.  155.  as  and 
when  the  same  should  become  due  and  payable,  and  also 
duly  observe  and  perform  the  several  clauses  and  stipula- 
tions in  the  said  thereinbefore  recited  agreement  contained 
and  which  on  the  tenant's  part  ought  to  be  paid,  observed 
and  performed ;  and  also  should  and  would,  from  time  to 
time  and  at  all  times  thereafter,  keep  harmless  and  indem- 
nified the  plaintiff,  his  executors,  &c.,  from  all  actions, 
suits,  or  other  proceedings  which  might  be  brought  or 
prosecuted  against  the  plaintiff,  his  executors,  &c.,  and  all 
damages  and  costs  incidental  thereto  by  reason  of  the 
non-payment  of  the  said  rent  or  non  observance  or  non- 
performance of  the  said  clauses  in  the  thereinbefore  recited 
agreement  contained,  or  any  of  them,  in  relation  thereto. 
And  the  plaintiff  says  that,  before  and  at  the  time  of 
making  the  said  indenture  between  himself  and  the  said 
T.  Phillips,  he  was  tenant  of  the  said   house  upon  and 
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By  indenture,  made   1st  January,   1862,  between  Faw- 

sett  of  the  one  part,  and   S.   Cousins  of  the  other  part, 

reciting  the  agreement  of  the  26th  October,  1857,  Fawsett  »•. 

Phillips. 
assigned  to  Cousins  all  his  interest  in  the  recited  agreement 

for  a  lease,  subject  to  the  payment  of  rent,  and  the  obser- 
vance and  performance  of  the  several  clauses  and  stipula- 
tions therein  contained.  This  indenture  contained  the 
following  covenant  : — '^And  the  said  S.  Cousins  doth 
hereby,  for  himself,  his  heirs,  &c.,  covenant  with  the 
said  J.  Fawsett,  his  executors,  &c.,  that  he,  the  said  S. 
Cousins,  his  executors,  &c.,  will,  from  time  to  time,  pay 
the  reserved  rent  of  36/.  158,  as  and  when  the  same  shall 
become  due  and  payable :  And  also  duly  observe  and 
perform  the  several  clauses  and  stipulations  in  the  said 
hereinbefore  recited  agreement  contained,  and  which  on 
the  tenant's  part  ought  to  be  paid,  observed  and  performed. 
And  also  shall  and  will  from  time  to  time  and  at  all  times 
hereafter  keep  harmless  and  indemnified  the  said  J.  Faw- 
sett, his  executors,  &c.,  from  all  actions,  suits,  and  other 
proceedings  which  may  be  brought  or  prosecuted  against 
the  said  J.  Fawsett,  his  executors,  &c.,  and  all  damages 
and  costs  incidental  thereto,  by  reason  of  the  nonpayment 
of  the  said  rent  or  nonobservance  or  nonperformance  of  the 
said  clauses  in  the  hereinbefore  recited  agreement  contained, 
or  any  of  them,  or  in  relation  thereto." 

By  indenture,  niade  the  10th  October,  1862,  between 
Cousins  of  the  one  part  and  T.  Phillips  of  the  other  part, 
reciting  the  agreement  of  the  26th  October,  1857,  and  the 
indenture  of  the  1st  January,  1862,  Cousins  assigned  to 
Phillips  all  his  estate  and  interest  in  the  recited  agreement 
for  the  remainder  of  the  term  of  twenty-one  years,  subject 
to  the  payment  of  rent  and  the  observance  and  performance 
of  the  several  clauses  and  stipulations  therein  contained. 
This  indenture  contained  covenants  by  Phillips  with  Cousins 
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Cousins 
Phillips. 


in  the  same  terms  as  the  covenant  by  Cousins  with  Fawsett 
in  the  indenture  of  the  1st  January,  1862.  Phillips  entered 
into  possession  and  paid  rent  to  Hyland. 

The  premises  being  out  of  repair,  and  rent  being  in 
arrear,  on  the  13th  August,  1863,  Hyland  brought  an  action 
of  ejectment  Fawsett  settled  the  action  by  paying  25/., 
the  expense  of  repairs,  9/.  3«.  9</.,  one  quarter's  rent,  and 
13/.  28,  Zd.y  the  costs  of  the  ejectment.  Fawsett  then 
called  on  Cousins  to  reimburse  him,  in  pursuance  of  the 
covenant  by  Cousins  in  the  indenture  of  the  Ist  January, 
1862.  Cousins  settled  the  claim  by  giving  a  promissory 
note  for  the  amount,  and  brought  this  action  against  the 
executrix  of  Phillips. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
action  was  not  maintainable,  and  the  learned  Judge  directed 
a  nonsuit,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  such  of  the  sums  as  the  Court  should  think 
she  was  entitled  to  recover. 

Holland,  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly ;  against  which 


I 


Beasley  now  shewed  cause. — First,  the  payment  by  the 
plaintiff  was  a  voluntary  payment.  The  defendant  is  sued 
on  a  covenant  to  indemnify,  but  the  plaintiff  was  only 
damnified  by  his  own  act :  no  action  was  brought  against 
him.  \_Martin^  B. — He  was  not  obliged  to  wait  until  an 
action  was  brought  against  him.  If  he  was  liable  to  pay 
the  money  he  might  at  once  pay  it,  and  call  on  the  defend- 
ant to  indemnify  him.]  Notice  should  have  been  given 
to  the  defendant  that  the  plaintiff  was  called  upon  to  pay. 
—Secondly,  Fawsett  was  not  obliged  to  pay  Hyland,  for 
he  had  no  title  to  maintain  the  action  of  ejectment.  The 
assignment  by  Fawsett  to  the  plaintiff  of  Smith's  agree- 
ment to  grant  an  underlease  was  made  after  Smith  sur 
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rendered  his  lease  to  the  Dean  and  Chapter  of  West- 
minster. The  effect  of  that  surrender  was  to  merge  Smith's 
reversion ;  and  the  rent>  which  was  incident  to  it^  was  gone. 
The  plaintiff  will  rely  upon  the  4  Geo.  2,  c.  28,  s.  6  (a) ; 
but  that  enactment  does  not  apply*  It  enables  a  lessee  to 
surrender  his  lease  for  the  purpose  of  taking  a  new  lease 
without  a  surrender  of  any  underlease.     The  recital  shews 


(a)  Sect.  6: — "And  whereas 
many  persons  hold  considerable 
estates  by  leases  for  lives  or 
years,  and  lease  out  the  same  in 
parcels  to  several  undertenants : 
And  whereas  many  of  those  leases 
cannot  by  law  be  renewed  with- 
out a  surrender  of  all  the  under- 
leases derived  out  of  the  same, 
so  that  it  is  in  the  power  of  any 
such  undertenants  to  prevent  or 
delay  the  renewing  of  the  prin- 
cipal lease,  by  refusing  to  sur- 
render their  underleases,  notwith- 
standing they  have  covenanted  so 
to  do,  to  the  great  prejudice  of 
their  immediate  landlords,  the 
first  lessees ;  for  preventing  such 
inconveniences,  and  for  making 
the  renewal  of  leases  more  easy 
for  the  future,  be  it  enacted  by 
the  authority  aforesaid,  That  in 
case  any  lease  shall  be  duly  sur- 
rendered in  order  to  be  renewed, 
and  a  new  lease  made  and  exe- 
cuted by  the  chief  landlord  or 
landlords,  the  same  new  lease 
shall,  without  a  surrender  of  all 
or  any  of  the  underleases,  be  as 
good  and  valid  to  all  intents  and 
purposes  as  if  all  the  underleases 
derived  thereout  had  been  like- 
wise surrendered  at  or  before  the 
taking  of  such  new  lease ;  and  all 
and  every  person  and  persons  in 
whom  any  estate  for  life  or  lives, 
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or  for  years,  shall  from  time  to 
time  be  vested,  by  virtue  of  such 
new  lease,  and  his,  her,  and  their 
executors  and  administrators, 
shall  be  entitled  to  the  rents, 
covenants,  and  duties,  and  have 
like  remedy  for  recovery  thereof, 
and  the  underlessces  shall  hold 
and  enjoy  the  messuages,  lands, 
and  tenements  in  the  respective 
underleases  comprised,  as  if  the 
original  leases  out  of  which  the 
respective  underleases  are  derived 
had  been  still  kept  on  foot  and 
continued;  and  the  chief  land- 
lord and  landlords  shall  have 
and  be  entitled  to  such  and  the 
same  remedy,  by  distress  or  entry 
in  and  upon  the  messuages,  lands, 
tenements,  and  hereditaments 
comprised  in  any  such  under- 
lease, for  the  rents  and  duties 
reserved  by  such  new  lease,  so 
far  as  the  same  exceed  not  the 
rents  and  duties  reserved  in  the 
lease  out  of  which  such  under- 
lease was  derived,  as  they  would 
have  had  in  case  such  former 
lease  had  been  still  continued,  or 
as  they  would  have  had  in  case 
the  respective  underleases  had 
been  renewed  under  such  new 
principal  lease,  any  law,  custom, 
or  usage  to  the  contrary  hereof 
notwithstanding.'* 


1865. 

Cousiiis 
Philups. 
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1865.  that  the  term  "  underlease"  means  an  underlease  properly 
Cousins  ^^  called,  and  not,  as  in  this  case,  an  agreement  for  an 
underlease. — He  referred  to  Doe  d.  Palk  v.  Marcketti  (a). 


V. 
PHILLirS. 


L 


Rochfort  Clarke  (  T.  E.  Holland  with  him),  in  support  of 
the  rule. — The  plaintiff  is  clearly  entitled  to  recover  the  rent 
and  the  costs  of  repairs,  and  he  is  willing  to  abandon  his  claim 
to  the  costs  of  the  ejectment.  Fawsett  having  entered  into 
possession  under  the  agreement  for  a  lease,  and  paid  rent 
to  Smith,  became  tenant  from  year  to  year  upon  the  terms 
of  that  agreement ;  Tress  v.  Savage  (b).  Smith  surrendered 
his  lease,  and  a  new  lease  was  granted  to  Hyland.  Then^ 
by  virtue  of  the  4  Geo.  2,  c.  28,  s.  6,  Hyland  became 
entitled  to  the  rent,  covenants  and  duties,  and  Fawsett 
remained  in  the  same  position  as  if  Smith's  lease  had  not 
been  surrendered :  Doe  d.  Palk  v.  Marcketti  {a).  The 
8  &  9  Vict.  c.  106,  s.  9,  also  preserves  the  rights  incident 
to  a  reversion  when  a  lease  is  surrendered. —  He  was  then 
stopped  by  the  Court. 

Martin,  B. — It  seems  to  roe  that  when  the  facts  are 
understood  the  case  is  free  from  doubt 

A  person  named  Smith  had  a  lease  of  the  premises  in 
question  from  the  Dean  and  Chapter  of  Westminster  for  a 
term  of  forty  years,  and  on  the  26th  October,  1857,  Smith 
entered  into  an  agreement  with  one  Fawsett  to  grant  him 
a  lease  of  the  premises  for  twenty-one  years,  subject  to  the 
usual  covenants  to  pay  rent  and  repair.  Fawsett  entered 
upon  the  premises  and  paid  rent,  the  effect  of  which  was 
that  he  became  tenant  from  year  to  year  upon  the  terms  of 
the  agreement.  In  this  state  of  things  Smith  sold  his 
interest  in  the  premises  to  one  Hyland,  who  joined  with 
Smith  in  a  surrender  of  the  lease  to  the  Dean  and  Chapter 

(a)  1  B.  &  Adol.  715.  (b)  4  £.  &  B.  36. 
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of  Westminster,  who  granted  a  new  lease  to  Hyland.  Upon        1866. 

the  best  construction  I  can  give  the  statute  4  Geo.  2,  c.  28,      ^^T""^^ 

°  C0U8IK8 

s.  6,  it  seems  to  me  that  it  placed  the  parties  in  the  same  v- 

Fhillifb. 
position  as  if  Smith  had  been  the  owner  of  the  fee  simple, 

and  after  creating  this  tenancy  from  year  to  year  had 
assigned  his  reversion  to  Hyland.  If  so,  under  the 
agreement  of  the  26th  of  October,  1857,  Fawsett  be- 
came tenant  from  year  to  year  to  Hyland.  On  the 
1st  of  January,  1862,  Fawsett  assigned  his  interest  in 
the  agreement  to  Cousins  the  plaintiff,  who  covenanted 
with  Fawsett  to  pay  the  rent  and  perform  the  cove- 
nants. He  was  therefore  under  an  obligation  to  pay  the 
rent  and  perform  the  covenants,  as  long  as  the  tenancy 
created  by  the  agreement  of  the  26th  of  October,  1857, 
existed.  On  the  10th  of  October,  1862,  Cousins  assigned 
his  interest  in  the  premises  to  Phillips,  the  defendant's 
testator,  by  an  indenture  which  contained  similar  covenants 
on  the  part  of  Phillips.  The  rent  was  not  paid  nor  the 
covenants  performed,  and  Hyland  brought  an  action  of 
ejectment.  Fawsett  settled  the  action  by  paying  the  rent 
in  arrear,  the  expenses  of  repairing  the  premises,  and  the 
costs  of  the  action,  and  he  called  upon  Cousins  to  reim> 
burse  him.  Cousins  settled  the  claim,  and  called  upon 
Phillips  to  indemnify  him  in  pursuance  of  his  covenant. 
I  apprehend  it  was  not  necessary,  in  order  to  make  the 
covenant  operate,  that  Fawsett  should  go  through  the  cere- 
mony of  bringing  an  action  against  Cousins  (a),  but  it  was 
competent  for  Cousins,  when  called  upon  by  Fawsett,  to 
pay  what  he  was  liable  to  pay  under  his  covenant,  and  to 
demand  that  amount  from  Phillips,  and  on  default  to  bring 
an  action  against  him.  It  seems  to  me  clear  that  Phillips 
was  bound  to  indemnify  Cousins  against  the  consequences 

(a)  See  Smith  v.  HoweU,  6  Exch.  730. 
N   N   N   2 
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of  the  nonpayment  of  the  rent  and  the  non-repair  of  the 
premises.     The  rule  will  therefore  be  absolute  to  enter  a 

V,  verdict  for  the  plaintiff  for  the  amount  of  rent  in  arrear 

Phillipb. 

and  the  expenses  of  repairs. 

I  may  add  that  my  brother  Bramwell,  who  has  left  the 
Court,  is  of  the  same  opinion* 

Channels  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute  to  enter  the  verdict  for  the  plaintiff  for  the 
amount  of  rent  in  arrear  and  the  expenses  of  repairs.  I 
abstain  from  expressing  any  opinion  as  to  whether,  if  the 
claim  had  been  pressed  beyond  that^  the  plaintiff  would 
have  been  entitled  to  recover  a  larger  amount ;  but  to  the 
extent  of  these  two  claims  I  am  clearly  of  opinion  that  the 
rule  ought  to  be  absolute. 

The  plaintiff  seeks  to  recover  these  two  sums  by  virtue 
of  a  contract  between  the  defendant's  testator  and  himself, 
and  if  the  lease  granted  by  the  Dean  and  Chapter  of  West- 
minster to  Smith  had  not  been  surrendered  and  a  new  lease 
granted  to  Hyland,  I  apprehend  that  the  case  would  have 
been  tolerably  clear,  and  would  have  stood  thus. — On  the 
10th  of  October,  1862,  the  indenture  declared  on  was  exe- 
cuted by  the  defendant's  testator ;  and  it  recites  an  agree- 
ment of  the  26th  of  October,  1857,  by  which  Smith  agreed 
to  grant  to  Fawsett  a  lease  of  the  premises  in  question  for  a 
term  of  twenty-one  years  from  Michaelmas,  1857:  it  also 
recites  an  indenture  of  the  1st  of  January,  1862,  by  which 
Fawsett  assigned  his  interest  under  the  agreement  to  Cousins, 
the  covenantee  of  the  defendant's  testator.  Now,  if  Smith 
had  been  the  owner  of  the  fee  the  case  would  have  been  a 
very  ordinary  one.  Smith  agreed  to  demise  the  premises 
to  Fawsett  for  a  specific  term  of  years,  and  Fawsett  having 
paid  rent  under  that  agreement  became  tenant  from  year 


TBIOTTY  TERM,    28    VICTT. 


901 


to  year.     Fawsett  assigned  his  interest  under  the  agree-       1865. 
ment  to  Cousins,  the  plaintiff,  and  Cousins  in  like  manner       cousihs 
assigns  his  interest  to  Phillips,  the  defendant's  testator;  «'• 

and  upon  the  occasion  of  each  assignment  there  is  a  cove- 
nant by  the  assignee  with  his  assignor  to  pay  the  rent  and 
perform  the  covenants  in  the  agreement.  If  that  had  been 
the  sole  state  of  things  I  apprehend  that  the  plaintiff*s 
right  would  have  been  very  clear.  But  the  difficulty  has 
arisen  from  the  surrender  by  Smith  of  his  lease  and  the 
grant  of  a  new  lease  to  Hyland.  At  the  trial  it  was  neces- 
sary for  the  plaintiff  to  prove  that  Hyland  had  a  title  to 
the  premises,  otherwise  the  plaintiff  might  have  presented 
the  case  in  a  very  clear  point  of  view  by  relying  on  the 
assignment  by  him  to  Phillips  of  the  10th  of  October,  1862, 
in  which  no  mention  is  made  of  Hyland.  But  inasmuch 
as  Hyland  had  enforced  his  claim  against  Fawsett,  who  in 
his  turn  enforced  his  claim  against  Cousins,  it  became 
necessary  to  shew  what  title  Hyland,  who  was  the  origi- 
nator of  the  claims,  had  in  the  premises.  It  appeared  that 
he  had  agreed  with  Smith  for  the  purchase  of  a  portion  of 
the  premises  demised  to  him  by  the  Dean  and  Chapter  of 
Westminster,  and  before  Hyland  completed  his  purchase 
and  became  the  legal  owner  he  joined  with  Smith  in  a 
surrender  of  his  lease,  and  received  from  the  Dean  and 
Chapter  of  Westminster  a  new  demise  of  the  premises 
which  he  had  contracted  to  purchase  from  Smith. 

I  am  of  opinion  that  the  statute  4  Geo.  2,  c.  28,  s.  6, 
enabled  Smith  to  surrender  his  lease,  notwithstanding  the 
tenancies  which  had  been  created  under  it  by  his  agree- 
ment  with  Fawsett,  and  that  the  effect  of  the  statute  is  to 
leave  untouched  those  sub-interests  in  the  premises  and 
place  Hyland  in  the  position  of  an  assignee  of  the  rever- 
sion. That  being  so,  Hyland  had  a  right  to  hold  Fawsett 
responsible  for  the  rent  and  the  performance  of  his  con- 
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tract,  and  Fawsett  was  entitled  to  hold  Cousins  responsible 
under  his  covenant  to  pay  the  rent  and  repair  the  premises. 
If  the  payment  by  Cousins  to  Fawsett  had  been  a  volun- 
tary payment  the  case  might  have  been  different ;  but  he 
only  paid  when  called  upon  that  which  he  was  liable  to 
pay.  I  think  that  not  only  upon  the  merits  but  in  point 
of  law  the  plaintiff  is  entitled  to  have  the  verdict  entered 
for  him  for  the  two  sums  claimed. 

Rule  absolute  accordingly. 


May  26.      Saunders  and  Waine  w.  Merryweather,  Kellt,  Anne 

his  Wife,  and  others. 

Ejectment  for  a  dwelllng-house. 

At  the  trial,  before  MelloTy  J.,  at  the  last  Liverpool  Spring 
Assizes,  it  appeared  that  the  action  was  brought  to  recover 
possession  of  a  public-house,  situate  in  the  London  Road, 
rith*^  liiverpool,  on  the  ground  of  forfeiture  for  breach  of  cove- 
nant not  to  assign  without  license.  The  plaintiff,  Waine, 
had  a  lease  of  the  public-house  from  the  Corporation  of 
Liverpool  for  a  term  of  seventy-five  years  from  the  20th 
December,  1847 ;  and  by  indenture  of  that  date  Waine 
mortgaged  the  public-house  to  W.  Tyrer  as  a  security  for 
1790/.  and  interest. 


W.,  lessee 
of  certain 
premises  for 
a  term  of 
seTeuty-five 
years,  mort- 
gaged the 
kaseto 
loined  with 
nim  in  an 
indenture,  by 
which,  after 
reciting  the 
mortgage,  the 
premises  were 
aemised  to  J. 
for  twenty-one 
years.     The 
mortgage  was 
assigned  to 
S.  and  by 
indenture  to 

which  S.  and  W.  were  parties,  after  reciting  the  lease  to  J.,  that  lease  was  assigned  toM. 
This  assignment  contained  a  covenant  by  M.  with  W.,  that  M.  would  not  demise  or  assign 
the  prenuses  without  the  license  and  consent  of  W.,  with  a  proviso  for  pe-entiy  if  he  did. 
H.  paid  rent  to  W.  and  afterwards  assigned  the  premises  to  K.  without  the  license  or 
consent  of  W.     In  ejectment  by  S.  and  W. 

Ueidy  first,  that  M.  was  not  estopped  from  shewing  that  W.  was  not  the  legal  owner  of 
the  reversion,  but  mortgagor  only ;  and,  that  W.  having  a  mere  equitable  interest  could  not 
recover. 

Secondly,  that  S.  could  not  recover  because  no  right  of  re-entry  was  xeserred  to  htm, 
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By  indenture  of  the  26th  April,  1849,  between  W. 
Tyrer  of  the  first  part,  the  plaintiff  Waine,  of  the 
second  part,  and  S.  Johnson  of  the  third  part,  after 
reciting  that  by  the  indenture  of  the  20th  December, 
1847,  the  premises  were  assigned  by  Waine  to  W.  Tyrer , 
subject  to  redemption  on  payment  of  1790i,  Tyrer  (at 
the  re<iuest  and  by  the  direction  of  Waine)  leased, 
and  Waine  confirmed  to  S.  Johnson,  the  premises  for  a 
terra  of  twenty-one  years  firom  the  1st  of  May,  1849. 
This  indenture  contained  a  proviso  that  if  S.  Johnson 
should  "  assign,  let,  or  underlet  the  premises,  contrary  to 
the  proviso  thereinafter  contained,  it  should  be  lawful  for 
the  said  W.  Tyrer  and  T.  Waine,  or  either  of  them,  their 
or  either  of  their  executors,  administrators,  or  assigns,  into 
and  upon  the  said  demised  premises,  or  any  part  thereof 
in  the  name  of  the  whole,  to  re-enter,"  &c.  "  Provided 
also,  and  it  is  hereby  further  agreed  between  the  said 
parties  hereto  that  notwithstanding  anything  hereinbefore 
contained,  the  said  S.  Johnson,  his  executors,  &c.,  may  at 
any  time  during  the  said  term  let  the  said  demised  public- 
house  and  premises  for  the  residue  or  any  part  of  the  said 
term  to  any  good,  respectable  and  responsible  person  whom 
the  said  T.  Waine^  his  executors,  &c.,  shall  or  may  approve 
of  in  writing." 

The  mortgage  to  W.  Tyrer,  after  several  mesne  assign- 
ments, was  by  indenture  of  the  28th  November,  1859, 
assigned  to  the  plaintiff  Saunders.  The  lease  to  Johnson, 
after  several  mesne  assignments  to  which  Waine  was  a 
party,  by  indenture  of  the  7th  February,  1861,  to  which 
Waine  was  also  a  party,  vested  in  one  R.  Reid. 

By  indenture  of  the  4th  October,  1864,  between 
Margaret  Reid  (executrix  of  R.  Reid)  of  the  first  part,  the 
plaintiff  Waine  of  the  second  part,  and  the  defendant 
Merryweather  of  the  third  part,  reciting  the  lease  to 
S.  Johnson  of  the  26th  Aprils  1849,  and  that  it  became 
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vested  in  R.  Reid  and  the  death  of  R.  Reid«  Mai^garet 
Reid^  bj  and  with  the  license  and  consent  of  the  plaintiff 
Waine^  assigned  to  the  defendant  Merry  weather  the  public- 
house  for  the  residue  of  the  term  of  twenty-one-  years. 
This  indenture  contained  the  following  covenant  by  the 
defendant  Merry  weather  with  the  plaintiff  Waine : — "  And 
that  he,  the  said  R.  Merry  weather,  his  executors,  &c.,  shall 
not  nor  will  at  any  time  during  the  residue  of  the  said  term, 
demise  or  assign,  or  in  any  manner  part  with  the  possession 
of  all  or  any  part  of  the  said  premises  intended  to  be  hereby 
assigned,  for  all  or  any  part  of  the  residue  of  the  said  term 
of  twenty-one  years,  unto  any  person  or  persons  whomso- 
ever without  the  license  and  consent  of  the  said  T.  Waine, 
his  executors,  &c.,  in  writing  for  that  purpose  iSrst  had  and 
obtained.  Provided  always,  and  it  is  hereby  expressly 
agreed  and  declared  by  and  between  the  said  parties  hereto, 
that  the  license  and  consent  hereby  given  on  the  part  of 
the  said  T.  Waine  to  the  assignment  hereby  made  shall 
not  give  or  be  construed  to  give  to  the  said  R.  Merry- 
weather,  his  executors,  or  administrators,  power  to  demise, 
assign,  or  in  any  manner  part  with  the  possession  of  all 
or  any  part  of  the  said  premises  during  the  residue  of  the 
said  term  without  first  obtaining  the  license  and  consent  in 
writing  of  the  said  T.  Waine,  his  executors,  &c.,  for  that 
purpose,  but  that  he  the  said  R.  Merryweather,  his  execu- 
tors, &c.,  shall  and  will  before  making  any  such  demise  or 
assignment  or  parting  with  the  possession  of  the  said  premises 
any  part  thereof  for  all  or  any  part  of  the  residue  of  the 
said  term,  first  procure  such  license  or  consent :  Provided 
always  and  it  is  hereby  further  agreed  and  declared  that  if 
the  said  R.  Merryweather,  his  executors,  &c.,  shall,  at  any 
time  during  the  said  term  hereby  assigned,  demise,  assign, 
or  in  any  manner  part  with  the  possession  of  all  or  any 
part  of  the  said  premises,  for  all  or  any  part  of  the  said 
term  hereby  assigned,  unto  any  person  or  persons  whomso- 
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ever,  without  the  license  and  consent  in  writing  of  the  said 
T.  Waine  for  that  purpose  first  had  and  obtained,  then  and 
in  such  case  it  shall  be  lawful  for  the  said  T.  Waine,  his 
executors,  &c.,  in  and  upon  the  said  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  to  re-enter,  and  the 
same  and  every  part  thereof  with  the  appurtenances  to 
repossess  and  enjoy  as  in  his  and  their  fonner  estate, 
anything  herein  contained  to  the  contrary  notwithstanding. 
Merryweather  entered  into  possession  of  the  premises,  and 
paid  rent  to  Waine. 

By  indenture  of  the  13th  January,  1865,  Merryweather 
assigned  the  lease  to  Ann  Snowdon,  without  the  license 
or  consent  of  the  plaintiff  Waine.  Ann  Snowdon  afterwards 
married  the  defendant  Kelly,  having  previously,  by  a  mar- 
riage settlement,  assigned  the  lease  to  trustees,  who  were 
the  other  defendants.  She  occupied  the  public-house,  and 
paid  rent  to  Waine. 

It  was  submitted,  on  behalf  of  the  defendants,  that  the 
plaintiff  Saunders  could  not  recover  possession  of  the 
premises  because  no  right  of  re-entry  was  reserved  to  him 
by  the  indenture  of  the  4th  October,  1864,  and  that  the 
plaintiff  Waine  could  not  recover  possession  because  he 
had  no  legal  title,  and  the  right  of  re-entry  reserved  to  him 
by  that  indenture  was  void.  The  learned  Judge  directed 
a  verdict  for  the  plaintiffs,  reserving  leave  to  the  defendants 
to  move  to  enter  a  nonsuit. 

Mellishf  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
iDS^J)  against  which 
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Brett  and  A*  Peel  now  shewed  cause. — It  is  conceded 
that  at  common  law  a  condition  not  to  assign  without 
licence  was  determined  by  the  first  licence  granted: 
JDumpor's  Case  {a),  1  Smith's  Lead.  Cas.  28,  4th  ed.     The 

(a)  4Bep.  119  b. 
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law  has  been  altered  by  the  22  &  23  Vict.  c.  35,  &  1,  and, 
moreover,  the  indenture  of  the  4th  October,  1864,  expressly 
provides  that  the  license  thereby  granted  shall  not  enable 
the  assignee  to  assign  the  premises  without  license.  It  is 
objected  that  the  plaintiff  Waine  cannot  recover  because 
he  has  no  legal  title ;  but  the  right  of  re-entry  is  reserved 
to  him,  and  the  defendants,  who  are  his  tenants,  are 
estopped  from  denying  his  title.  In  Doe  d.  Bristaw  v. 
Peffffe  (a)  Lord  Mansfield,  after  observing  that  the  Court 
never  suffers  a  mortgagor  to  set  up  the  title  of  a  third 
person  against  the  mortgagee,  said,  ^^Nor  shall  a  tenant 
who  has  paid  rent  and  acted  as  such  ever  set  up  a  superior 
title  of  a  third  person  against  his  lessor  in  bar  of  an  eject- 
ment brought  by  him ;  for  the  tenant  derives  his  title  from 
him."  The  principle  of  the  rule  includes  even  a  licensee, 
who  is  prevented  from  disputing  the  title  of  the  person  who 
licensed  him:  Doe  d.  Johnson  v.  Baytup  (A).  It  does  not 
appear  on  the  face  of  the  indenture  of  the  4  th  October, 
1864,  that  Waine  is  merely  a  mortgagor.  [^Marthiy  B. — 
That  indenture  recites  the  indenture  of  the  26th  April, 
1849,  which  recites  the  mortgage  by  Waine  to  Tyrer,  and 
it  is  a  lease  by  Tyrer  and  a  confirmation  by  Waine.  The 
condition  is  for  the  benefit  of  a  person  who  is  not  the  legal 
owner  of  the  reversion.]  Tjrer,  the  mortgagee,  having 
joined  with  Waine  in  the  lease  of  the  26th  April,  1849, 
the  lessee  was  in  the  same  situation  as  if  the  mortgage  had 
been  satisfied  and  Waine  was  the  legal  owner  of  the 
reversion.  The  lessee,  by  agreeing  to  accept  firom  Waine 
a  lease  for  the  residue  of  his  term,  treats  him  as  having 
power  to  grant  it.  The  estoppel  arises  not  only  from  the 
deed,  but  upon  the  agreement  to  accept  the  lease  and  the 
payment  of  rent  to  Waine.  [Afarftn,  B. — There  is  no 
estoppel  It  is  not  a  case  in  which  a  party  is  concluded  by 
(o)  1  T.  E.  758  n.  (&)  3  A  &  £.  188. 


I 


XBINITT  TERH^    28   YICI. 

a  recital  in  a  deed,  or  his  own  act,  from  shewing  the  truth. 
The  truth  appears,  viz.,  that  Tyrer  was  mortgagee  and 
Waine  mortgagor.]  In  Doe  d.  Dams  v.  Elsam  (a)  Lord 
Tenterden  said,  ^'  I  do  not  think  provisoes  of  this  sort  are  to 
be  construed  with  the  strictness  of  conditions  at  common 
law.  These  are  matters  of  contract  between  the  parties, 
and  should,  in  my  opinion^  be  construed  as  other  contracts.** 
[Martitiy  B. — In  modem  times  the  Courts  endeavour  to 
ascertain  the  intention  of  the  parties,  and  so  construe  the 
condition  as  to  give  effect  to  that  intention.]  The  manifest 
intention  was  to  secure  a  responsible  tenant,  and  for  the 
purpose  of  effecting  that  object  there  b  a  contract  on  the 
part  of  the  lessee  that  he  will  not  assign  the  lease.  [Afarft'n, 
B. — Suppose  the  plaintiff  Waine  recovered  in  this  eject- 
ment, what  would  be  his  position?]  Tenant  at  will  to 
mortgagee. 
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Mellish  (with  whom  was  Charles  Russell)^  in  support  of 
the  rule. — The  plaintiff  Saunders  cannot  recover  because 
the  right  of  entry  is  reserved  to  the  plaintiff  Waine  only. 
The  8  &  9  Vict.  c.  106,  s.  5,  which  enables  a  person  to 
take  the  beneBt  of  a  condition  or  covenant  respecting 
any  tenements  or  hereditaments,  although  not  named  a 
party  to  the  same  indenture,  does  not  apply  to  this  case. 
The  plaintiff  Waine  cannot  recover  because  he  has  only  an  ^ 
equitable  interest— He  was  then  stopped  by  the  Court* 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  ought  to 
be  absolute  to  enter  a  nonsuit,  for  the  reasons  assigned  by 
the  Court  in  the  course  of  the  argument. 

Martin,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  absolute.  It  seems  to  me  that  the  points  made  by  the 
plaintiffs'  counsel  have  entirely  failed.     They  argued^  first, 

(o)  Moo.  &  Mai.  189. 
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1865.  ^^^  ^^  defendants  were  estopped  from  shewing  that  the 
plaintiff  Waine  was  not,  in  fact^  the  legal  owner  of  the 
reversion,  but  a  mortgagor  having  an  equitable  interest  odIj. 
I  am  clearly  of  opinion  that  there  is  no  estoppel.  I^ 
indeed,  any  person  read  the  indenture  of  the  4th  October, 
1864,  without  knowing  anything  more  of  the  matter, 
he  might  come  to  the  conclusion  that  Waine  was  the 
legal  owner  of  the  reversion.  But  that  indenture  recites 
the  indenture  of  the  26th  April,  1849,  by  which  the  real 
truth  appears ;  and  it  is  clear  from  that  recital  that  the  legal 
owner  of  the  reversion  was  Tyrer,  and  that  Waine  joined  in 
the  conveyance  as  mortgagor^  and  for  the  purpose  of  shew* 
ing  his  approval  of  the  lessee  as  a  responsible  tenant. 

The  indenture  of  the  4th  October,  1864^  contains  a  pro- 
viso, in  the  form  of  a  condition,  that  if  Merry  weather,  the 
assignee  of  the  lease,  should  assign  it  without  the  license 
and  consent  in  writing  of  Waine,  it  shall  be  lawful  for 
Waine  to  re-enter  upon  the  premises.  This  is  an  ordinary 
condition  in  a  lease.  Then  comes  the  question  whether 
Waine  was  in  such  a  position  as  to  enable  him  to  take 
advantage  of  the  benefit  of  that  condition.  It  was  con- 
ceded that  a  right  of  re-entry  must  be  reserved  to  the  lessor 
and  not  to  a  stranger ;  but  it  was  argued  that  the  insertion 
of  this  condition  shewed  that  the  intention  of  the  parties 
was  that  Merryweather  should  not  assign  the  lease  without 
the  consent  of  Waine.  No  doubt  that  is  true ;  and  if  I 
could  carry  out  that  intention  by  giving  any  reasonable 
construction  to  the  language  of  the  condition,  I  should  be 
inclined  to  do  so.  If  the  rules  of  law  permitted,  that  might 
be  done  by  construing  this  proviso,  not  as  a  condition,  but 
as  a  re-assignment  of  the  term  by  Merryweather  to  Waine, 
to  take  effect  in  futuro  if  the  former  demised,  assigned,  or 
in  any  manner  parted  with  the  possession  of  the  premises 
without  the  license  and  consent  of  Waine.     But  I  think 
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that  such  a  construction  cannot  be  put  on  the  proviso, 
and  that  we  ought  not  to  strain  the  language  so  as  to  make 
it  operate  in  a  manner  different  from  that  which  the  words 
express.  It  seems  to  me,  therefore,  that  the  condition  fails 
because  the  right  of  re-entry  is  not  reserved  to  the  party 
to  the  lease  who  b  the  legal  owner  of  the  reversion. 
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Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  It  is  scarcely  necessary  to  add  anything  to 
the  observations  of  my  brother  Martin.  But  I  agree  with 
him  that  when  the  recital  in  the  indenture  of  the  4th 
October,  1864,  is  looked  at  there  is  no  estoppel,  but  the 
real  fact  appears  by  the  reference  to  the  indenture  of  the 
26th  April,  1849.  I  also  think  that  we  could  not  construe 
this  proviso  as  a  re-assignment  in  futuro  to  Waine  without 
straining  its  language  and  giving  it  an  effect  different  from 
its  natural  meaning.  There  is,  therefore,  no  ground  on 
which  the  plaintiff  Waine  can  succeed  in  this  ejectment. 
With  regard  to  Saunders,  who  is  the  legal  owner  of  the 
reversion,  no  right  of  entry  is  reserved  to  him. 

Rule  absolute  (a). 


(a)  In  CuthberUon  t.  Irving,  4 
H.  &  N.  742,  a  mortgagor  in 
possession  granted  a  lease  to  the 
defendant,  and  afterwards  as- 
signed his  equitj  of  redemption 
to  the  plaintiff  bj  indenture,  which 
contained  apt  words  to  convej  a 
reversion  in  fee.  It  did  not  appear 
by  the  lease  that  the  lessor  had  no 
legal  estate  in  the  premises ;  but 
the  assignment  shewed  that  he  had 
only  an  equity  of  redemption.  The 
Court  of  Exchequer  held  that  the 
defendant  was  estopped  from  dis- 


puting the  validity  of  the  lease  on 
the  ground  that  the  lessor  had  no 
legal  estate  or  interest  in  the  pre- 
mises, and  that  the  estoppel  con- 
tinued in  favour  of  the  plaintiff, 
notwithstanding  the  assignment 
to  him  shewed  that  the  lessor  had 
no  legal  title.  The  Court,  how- 
ever, observed  that  it  would  have 
been  otherwise  if  the  want  of 
title  had  appeared  on  the  face  of 
the  lease  itself.  That  decision 
was  affirmed  in  the  Exchequer 
Chamber :  6  H.  &  N.  135. 
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Matthews  v.  Kino. 

J,  HIS  was  an  action  against  the  defendant,  a  shareholder 
in  a  **  cost  book^'  Copper  Mining  Company  in  Cornwall, 
to  recover  compensation  for  damage  to  the  plaintiff's  crops 
and  loss  of  his  cattle  from  noxious  vapours  arising  from 
arsenic  works  carried  on  at  the  mine.  The  defendant 
pleaded  not  guilty ;  and  the  cause  was  tried  before  Chaur 
nelU  B.,  at  the  Bodmin  Spring  Assizes,  when  a  verdict  was 
found  for  the  plaintiff  with  10/.  damages. 

H.  T.  Cole,  in  the  following  Easter  Term  (May  10), 
obtained  a  rule  calling  on  the  defendant  to  shew  cause 
why  a  writ  of  injunction  (a)  should  not  issue  to  restrain 
him  from  continuing  the  nuisance  in  respect  of  which  the 
plaintiff  had  recovered  judgment. 


(a)  The  82nd  section  of  the 
Common  Law  Procedure  Act, 
1854(17  &  18  Vict.  C.125),  enact*: 
**  It  shall  be  lawful  for  the  plain- 
tiflr,  at  anj  time  after  the  com- 
mencement of  the  action,  and 
whether  before  or  afler  judgment, 
to  apply  ex  parte  to  the  Court  or 
a  judge  for  a  writ  of  injunction  to 
restrain  the  defendant  in  such 
action  from  the  repetition  or  con- 
tinuance  of  the  wrongful  act  or 
breach  of  contract  complained  of, 
or  the  committal  of  any  breach 
of  contract  or  injury  of  a  like 
kind,  arising  out  of  the  same  con- 
tract, or  relating  to  the  same 
property  or  right ;  and  such  writ 
may  be  granted  or  denied  by  the 


Court  or  Judge  upon  such  terms, 
as  to  the  duration  of  the  writ, 
keeping  an  account,  giving  secu- 
rity, or  otherwise,  as  to  such 
Court  or  Judge  shall  seem  reason- 
able and  just ;  and  in  case  of 
disobedience,  such  writ  may  be 
enforced  by  attachment  by  the 
Court,  or,  when  such  Courts  shall 
not  be  sitting,  by  a  Judge  :  Pro- 
Tided  always,  that  any  order  for 
a  writ  of  injunction  made  by  a 
Judge,  or  any  writ  issued  by 
virtue  thereof,  may  be  discharged 
or  varied  or  set  aside  by  the 
Court,  on  application  made  there- 
to by  any  party  dissatisfied  with 
such  order/* 
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The  affidavits  in  support  of  the  application  stated  that 
the  works  were  still  carried  on,  and  that  the  nuisance, 
instead  of  being  abated,  had  increased. 

The  affidavits  in  answer  stated  that  since  the  trial  of  the 
cause  the  defendant  had  sold  all  his  shares  in  the  Com- 
pany, the  last  of  which  was  transferred  before  he  had  any 
notice  that  a  rule  nisi  for  an  injunction  had  been  applied 
for  and  obtained. 

Karslake  now  shewed  cause. — The  defendant,  having 
sold  all  his  shares  in  the  mine,  has  no  power  whatever  to 
stop  the  works,  and  therefore  to  grant  an  injunction  would 
not  only  be  an  injustice  but  a  nugatory  proceeding. 

Coleridge  and  H.  T.  Cole^  in  support  of  the  rule. — If  the 
fact  that  the  defendant  has  sold  his  shares  affords  a  ground 
for  refusing  an  injunction,  in  all  cases  of  partnership  a 
partner  against  whom  a  verdict  and  judgment  has  been 
obtained  may  dispose  of  bis  interest  in  the  concern,  and  so 
render  illusory  the  power  to  grant  an  injunction. 

Pollock,  C.  B. — The  Court,  in  its  exercise  of  the  new 
power  conferred  on  it  by  the  Common  Law  Procedure 
Act,  1854,  will  take  various  circumstances  into  considera- 
tion; for  instance,  whether  the  party  who  asks  for  the 
injunction  has  a  legal  right  which  has  been  infringed; 
also  whether  the  party  sought  to  be  enjoined  has  any  and 
what  amount  of  interest  in  the  subject-matter.  But  a  more 
important  question  is,  whether  the  Court  will  grant  an 
injunction  when  there  are  no  means  by  which  they  can 
enforce  the  writ  This  application  is  made  on  the  ground 
that  the   plaintiff  has  obtained  a  verdict   and  judgment 
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against  the  defendant,  and  has  thereby  established  his  legal 
right.  But  the  defendant's  affidavit  states  that  since  the 
trial  he  has  sold  his  shares  in  the  Company^  and  that  fiurt 
is  not  denied  by  the  plaintiff.  Neither  is  the  bona  fides  of 
the  sale  at  all  impeached.  It  seems  to  me  that  we  cannot 
grant  an  injunction  against  the  defendant,  who  has  ceased 
to  have  any  interest  in  or  control  over  the  works.  The 
rule  will  therefore  be  dischai^ged. 

Martin,  B. — I  also  think  that  the  rule  ought  to  be  dis- 
charged, on  the  ground  that  the  defendant  has  parted  with 
his  shares,  and  has  no  longer  any  interest  in  or  control  over 
the  works.  At  the  same  time  I  am  disposed  to  construe 
the  act  of  parliament  liberally,  and  I  think  that  where  a 
plaintiff  has  established  his  legal  right,  we  ought  to  stop 
by  injunction  a  continuance  of  the  injury  to  his  property. 
Uere,  however,  the  defendant  has  parted  with  his  shares, 
and.  there  was  nothing  to  prevent  him  doing  so.  If,  indeed, 
it  had  appeared  that  the  alleged  sale  was  not  bonS  fide,  but 
a  mere  pretence,  I  should  have  enjoined  him  to  put  a  stop 
to  the  nuisance. 

CuANNELL,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  Court  has  no  power  to  grant  this 
injunction,  except  under  the  82nd  section  of  the  Common 
Law  Procedure  Act,  1854,  and  that  enables  them  to  enforce 
obedience  to  the  writ  by  attachment.  The  plaintiff  claims 
an  injunction  in  consequence  of  having  obtained  a  verdict 
and  judgment  against  the  defendant,  but  it  appears  by 
affidavit  that  the  defendant  has  not  that  interest  in. the 
concern  which  is  needful  to  justify  the  Court  in  issuing 
the  writ.  There  is  an  entire  absence  of  any  imputation  of 
improper  conduct  on  the  part  of  the  defendant,  and  we 
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cannot  assume  that  the  sale  of  the  shares  was  not  bon& 

fide. 

Rule  discharged  (a). 


1865. 


(a)  It  would  seem  that  the 
power  under  this  section  to  grant 
an  injunction  was  intended  to 
apply  only  to  a  wrongful  act,  or 
breach  of  contract,  committed 
personally  or  individually,  other- 
wise  a  shareholder  in  a  Company 
of  this  kind,  or  one  of  several 
partners,  against  whom  a  yerdict 
and  judgment  had  been  obtained, 
might  be  attached  for  disobe- 
dience of  the  injunction,  although 
be  had  no  power  whatever  to  pre- 
vent a  continuance  of  thewrongful 
act  or  breach  of  contract :  which 
could  not  have  been  intended.  On 
the  other  hand,  if  in  this  case  an 


injunction  had  issued  to  restrain 
the  defendant  personally  from 
continuing  the  nuisance  (which 
it  is  conceived  would  have  been 
the  proper  form),  it  would  have 
been  of  no  avail,  inasmuch  as  the 
nuisance  was  not  continued  by 
the  defendant,  but  by  the  Com* 
pany.  This  difficulty  could  not 
arise  in  equity,  because  a  Court 
of  equity  would  not  grant  an  in- 
junction against  an  indiyidual 
shareholder  in  a  Company  of  this 
kind,  or  against  one  of  several 
partners,  but  would  require  all 
the  shareholders  or  partners  to 
be  before  the  Court. 


Parker  (devisee  of  Barrow)  v.  Tootal  (a), 
X  HIS  was  an  action  of  ejectment  brought  by  one  John  Where  a  solo 

•^  .  .  ,     plaintiff  in 

Barrow  against  the  defendant,  and  which  came  on  for  trial,  error  dies,  and 

before  Hilly  J.,  at  the  Liverpool  Summer  Assizes,  1859,  repre^otativo 

when  a  verdict  was  found  for  the  defendant,  subject  to  a  pg^to  the 

special  case.     The  special  case  came  on  for  argument  in  J^^^jJ^g™^ 

the  Court  of  Exchequer  in  Trinity  Term,  1860,  when  that  ^°°.^^' 

section  of  the 
Common  Law  Procedure  Act,  1852,  he  is  not  liable  to  the  costs  of  the  action,  and  is  only 
liable  to  the  costs  of  the  proceedings  in  error  ^m  the  time  of  entering  the  suggestion. 


(a)  This  case  was  decided  in 
Michaelmas  Term  (Not.  22), 
but  is  inserted  here  to  prevent 
misconception  as  to  the  judgment 
of  the  Court  ;  the  defendant*s 
counsel  having,  in  Hilary  Terra, 

VOL.  111.— U.  &  C.  0  0  0 


1S66,  submitted  to  the  Court  that 
the  rule  was  incorrectly  drawn 
up.  The  Court,  however,  said 
that  it  was  drawn  up  as  they  had 
intended. 


EXCII. 
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1865.  Court  gave  judgment  for  the  defendant.  On  the  5th  of 
June,  1860,  judgment  was  entered  up  in  the  following 
form  :— '*  Therefore  it  is  considered  that  the  claimant  take 
nothing  by  his  said  writ ;  and  that  the  defendant  go  thereof 
without  day,  &c.  ;  and  that  the  defendant  do  recover 
against  the  claimant  400Z.  (a)  for  his  costs  of  defence.** 

On  the  24th  of  July  the  then  plaintiflF  Barrow  com- 
menced proceedings  in  error,  and  after  issue  joined  therein 
died.  On  the  30lh  of  November,  1861,  the  now  plaintiff 
Parker,  who  was  devisee  of  the  property  in  question  under 
the  will  of  BaiTow,  entered  a  suggestion  of  the  death  of 
Barrow,  and  that  he  was  his  legal  representative,  and  con-^ 
tinued  the  proceedings  in  error.  On  the  4th  of  February, 
1862,  the  case  was  argued  in  the  Exchequer  Chamber, 
when  that  Court  affirmed  the  judgment  of  the  Court  of 
Exchequer  for  the  defendant  (6).  On  the  4th  of  March, 
1862,  judgment  was  entered  up  (so  far  as  material)  in  the 
following  form : — "  It  appears  to  the  said  Court  of  error 
that  there  is  no  error  in  the  record  and  proceedings  afore- 
said, or  in  givirtg  the  judgment  aforesaid.  Therefore  it 
is  considered  by  the  said  Court  of  error  that  the  judgment 
aforesaid  be  in  all  things  affirmed  and  stand  in  full  force 
and  effect,  the  said  error  alleged  in  anywise  notwithstand- 
ing ;  and  it  is  further  considered  by  the  same  Court  that 
the  said  defendant  do  recover  against  the  said  now  claimant 
400L  for  his  costs  of  defence  in  this  behalf  by  the  Court 
of  error,  now  here  adjudged  to  the  said  defendant,  and 
that  the  said  defendant  have  execution  thereof." 

In  April,  1863,  the  now  plaintiff,  Parker,  commenced 
proceedings  in  error  in  the  House  of  Lords,  and  in  Feb- 
ruary, 1865,  that  Court  affirmed  the  judgment  of  the  Court 

(a)    By    agreement    between  (b)  Barrow   v.    TootcUf  7  H. 

the  parties  judgment  was  entered      &  N.  962. 
for  a  nominal  sum. 
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of  Exchequer  Chamber  (a).     On  the  17th  of  Febniary 
judgment  was  entered  up  (so  far  as  material)  as  follows: — 


tt 


the  said  Court  of  Exchequer  Chamber,  aflSrming  the  judg- 
ment of  the  said  Court  of  Exchequer,  be  and  the  same  is 
hereby  aflSrmed ;  and  that  the  said  record  be  remitted  to 
the  end  that  such  proceedings  may  be  had  thereupon  as 
if  no  such  suggestion  of  error  had  been  brought  into  this 
House*  And  it  is  further  ordered  that  the  said  plaintiff  in 
error  do  pay  or  cause  to  be  paid  to  the  said  defendant  in 
error  the  costs  incurred  in  respect  of  the  said  suggestion  of 
error,  the  amount  thereof  to  be  certified  by  the  clerk  of 
the  parliaments*'* 

Upon  taxation  of  the  defendant's  costs,  the  Master  of  the 
Court  of  Exchequer  allowed  him,  as  against  Parker  the 
now  plaintiff,  all  the  costs  from  the  commencement  of  the 
action  in  that  Court  Whereupon  Parker  took  out  a 
summons  calling  on  the  defendant  to  '^shew  cause  why 
the  Master  should  not  review  his  taxation,  upon  the  ground 
that  the  claimant  in  error  was  not  liable  to  the  costs  of 
the  action,  but  only  to  the  costs  of  the  proceedings  in  error 
from  the  time  of  his  entering  the  suggestion  of  the  death 
of  the  deceased  claimant,  John  Barrow,  in  Michaelmas 
Term,  1861."  The  summons  was  heard  before  Martin,  6., 
who  referred  the  matter  to  the  Court. 

Gray  now  moved  accordingly  for  a  rule  to  review  the 
Master*s  taxation. — There  is  no  ground  for  saying  that  the 
now  plaintiff  is  liable  for  the  costs  of  the  action,  or  the  costs 
of  the  proceedings  in  error  prior  to  his  entering  the  sugges- 
tion of  the  death  of  Barrow.  Judgment  having  been  given 
against  Barrow  in  the  action,  he  was  liable  to  pay  the 

(a)  Parker  J  devisee  of  Barrow^  v.  Tooial^  11  H.  L.  143. 

O  o  O  2 


It  is  ordered  and  adjudged  that  the  judgment  given  in  v. 

TOOTAL. 
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defendant's  costs ;  and  bis  executor  is  now  liable  to  par 
tbcm.  There  is  no  statute  %rbich  renders  a  deriste  who  if 
plaintiflT  in  error  liable  to  paj  tbe  costs  of  the  action.  The 
8  &  9  Wnu  3,  c.  11,  &  2,  onlj  gives  costs  against  tbe 
plaintiff  or  demandant  in  tbe  action.  [PoOoek,  C.  B. — Has 
not  tbe  derisee,  bj  becoming  a  partj  to  tbe  soit^  made 

bioiself  liable  to  paj  tbe  costs  wbicb  tbe  Court  bare  decreed 
i^ainst  bim?]  Tbe  question  is,  wbetber  tbere  is  anj 
statute  wbicb  renders  bim  liable  to  pay  tbese  co^ts.  [Chajt- 
juB,  B. — Before  tbe  Common  I^w  Procedore  Act,  1852, 
tlie  judgment  mnst  bave  been  revived  against  tbe  executors 
of  the  deceases]  plaintiff  in  error.  But  tbe  163rd  section 
of  tbat  Act  enables  bis  legal  reprefentative  to  enter  a  sag* 
gestion  of  bis  deatb  and  continue  tbe  proceedings  as  tbe 
plaintiff  in  error*  Tbcn  tbe  question  is  wbetber,  by  doing 
so,  tbe  legal  reprcsentatire  in  tbis  case  bas  not  made  bimself 
a  party  to  tbe  suit?]  Tbat  Act  was  never  intended  to 
impose  a  new  liability  for  costs.  If  tbe  legal  representa* 
tive  is  liable,  tbere  would  be  two  pennons  liable  for  the 
same  co^ts,  for  tlic  executor  of  tbe  deceased  plaintiff  is 
clearly  liable.  Tbe  suggestion  bas  not  caused  any  of  tbe 
former  costs  of  the  suit  to  be  incurred.  [Piyott,  B. — Does 
tbe  1  t8tb  section  mean  tbat  **  tbe  proceeding  to  error  shaD 
be  a  step  in  tbe  cause"  for  all  purposes?]  Fuher  v. 
Bridget  (a)  and  Marthall  v.  Jackson  {b)  are  express  antbo- 
rities  tbat  tbe  148tb  section  and  tbe  Reg.  Gen.  H.  T. 
16  Vict.y  r.  69  (e),  bave  not  altered  tbe  law  as  to  coats. 

Tbe  Court  having  granted  a  rule  nisi, 

Cleaiby  shewed  cause  in  tbe  first  instance. — FiMherr. 

Bridges  (a)  and  Manhall  v.  Jackson  {b)  have  no  applica- 

(a)  4  £.  &  B.  6^.  (&)  4  £.  &  B.  669,  note. 

ie)  I  E.  &  B.  xir. 
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tk)n,  for  they  were  both  cases  in  which  the  Court  of  erVor 
reversed  the  judgment  of  the  Court  below.  Here  the 
judgment  has  been  aflSimed,  and  the  question  is,  what  is 
the  effect  as  regards  costs  of  the  entry  of  this  suggestion? 
It  is  submitted,  first,  if  a  person  conies  in  under  the  provi- 
sions of  the  Common  Law  Procedure  Act,  1852,  at  any 
stage  of  the  action,  and  suggests  the  death  either  of  the 
plaintiff  or  defendant,  he  places  himself  in  precisely  the 
same  position  as  the  party  whose  death  is  suggested.  He 
renders  himself  liable  to  all  costs,  and  he  is  entitled  to 
recover  all  costs.  It  may  be  that  he  is  bound  to  account 
to  the  executors  of  the  deceased  party,  but  there  cannot 
be  two  recoveries.  Such  is  the  case  in  ordinary  actions: 
sects.  135,  137;  and  the  same  result  follows  in  the  action 
of  ejectment.  Then  the  question  is,  what  is  the  position 
of  a  party  who  suggests  the  death  of  a  claimant  pending 
proceedings  in  error?  He  is  in  the  same  position  as  if  he 
had  suggested  the  death  of  the  claimant  the  day  before  the 
proceedings  in  error  were  commenced.  [Pollock^  C.  B. — 
In  the  case  of  an  heir  or  devisee,  would  it  be  reasonable  to 
say  "you  shall  not  question  the  validity  of  the  judgment 
unless  you  undertake  to  pay  all  the  costs  of  the  action**?  The 
difficulty  I  have  is,  that  you  make  one  man  pay  the  costs 
for  which  another  is  liable,  and  which  the  testators  personal 
estate  may  be  abundantly  sufficient  to  satisfy.]  Then  it  would 
be  necessary  to  divide  the  proceedings  by  taking  as  the 
dividing  point  the  moment  when  the  suggestion  is  entered. 
Where  an  administratrix  entered  a  suggestion  in  an  action 
commenced  against  the  intestate,  the  Court  of  Common 
Pleas  would  not  allow  the  plaintiff  to  discontinue  without 
payment  of  all  the  costs  of  the  cause :  Benge  v.  Swain  (a). 
[Pigott,  B. — The   137th  section,  after  enabling  the  legal 

(a)  15  C.  B.  784. 
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1865.  representative  to  enter  a  suggestion,  goes  on  to  say,  *'and 
the  action  shall  thereupon  proceed,'^  &c.,  **  and  such  judg- 
ment shall  follow  upon  the  verdict  in  favour  of  or  against 
the  person  making  the  suggestion  as  if  such  person  were 
originally  the  defendant^  The  words  of  the  163rd  section 
are,  *'  and  the  proceedings  may  thereupon  be  continued  at 
the  suit  of  and  against  such  legal  representative  as  the 
plaintiff  in  error.*^  The  148th  section  having  made  the 
proceedings  in  error  a  step  in  the  cause,  it  was  unnecessary 
to  repeat  in  the  163rd  section  the  language  of  the  137th. 
[Martin^  B. — When  the  case  was  before  me  at  Chambers, 
I  thought  that  the  plaintiff  was  not  liable  to  the  costs 
incurred  prior  to  the  entry  of  the  suggestion.] 

Gray  was  heard  in  support  of  the  rule. 

Pollock,  C.  B. — I  am  satisfied  that  the  Common  Law 
Procedure  Act,  1852,  does  not  give  the  costs  claimed  by 
the  defendant  in  this  case,  and  therefore  they  ought  not  to 
be  allowed.  If  the  devisee  were  to  pay  these  costs,  I  do 
not  see  bow  be  could  recover  them  from  the  executcur  of 
the  deceased  plaintiff,  for  he  has  no  legal  right  even  if  he 
has  a  moral  claim.  In  my  judgment,  a  legal  representa- 
tive who  makes  himself  a  party  to  a  proceeding  in  error 
after  its  commencement  is  not  liable  to  any  costs  prior 
to  his  becoming  such  party.  The  rule  must  therefore  be 
absolute. 

Chani9ELl,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute  to  review  the  Master's  taxation.  It  is  im- 
portant to  consider  that  costs  can  only  be  recovered  in 
pursuance  of  some  statute,  and  therefore  it  becomes  neces- 
sary to  see  how  the  case  would  have  stood  before   the 
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Common  Law  Procedure  Act,  1852.  It  is  clear  that  the 
defendant,  having  succeeded  in  the  Court  below,  would 
have  been  entitled  to  recover  his  costs  in  that  Court.  But 
upon  the  death  of  the  plaintiff  he  could  only  have  re- 
covered them  from  his  executor  by  making  him  a  party 
to  the  record  by  scire  facias :  2  Wms.  Saund.  72  r,  note. 
The  Common  Law  Procedure  Act,  1852,  was  intended  to 
simplify  the  proceedings  in  error,  and  to  diminish  the  costs. 
It  permits  a  party  to  come  in,  not  only  before  the  trial, 
but  after  the  verdict  and  judgment  and  pending  proceedings 
in  error,  and  to  suggest  the  death  of  the  plaintiff,  and  that 
he  is  his  lefgal  representative.  Then,  by  the  137th  section, 
if  the  present  plaintiff  Parker  had  come  in  before  trial,  and 
had  entered  a  suggestion  of  the  death  of  the  plaintiff 
Barrow,  and  that  he  was  his  legal  representative,  the*  action 
would  have  proceeded  in  the  name  of  Parker  as  if  he  were 
the  original  plaintiff. 

But  this  question  turns  on  the  163rd  section,  the  lan- 
guage of  which  is  manifestly  different  from  that  of  the 
137  th.  The  163rd  section  provides  for  the  case  of  the 
death  of  a  sole  plaintiff  in  error,  and  enables  his  legal 
representative  to  make  himself  a  party  to  the  suit.  The 
words  of  that  section  are  not,  as  in  the  137  th,  that  ^*  the 
action  shall  thereupon  proceed,"  &c.,  and  that  such  judg- 
ment shall  follow  upon  the  verdict  in  favour  of  or  against 
the  person  making  such  suggestion,  as  if  such  person  were 
originally  the  plaintiff;"  but  the  words  are  '*and  the  pro- 
ceedings may  thereupon  be  continued  at  the  suit  of,  and 
against  such  legal  representative  as  the  plaintiff  in  error." 
That  seems  to  me  to  prevent  a  discontinuance  of  the  suit, 
but  not  to  give  the  costs  of  the  action. 

There  are  two  cases  which  shew  that  the  object  of  the 
Common  Law  Procedure  Act,  1852,  was  to  render  unneces- 
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1865.  sary  certain  proceedings  which  were  before  requisite,  and  to 
reduce  the  costs,  but  not  to  entail  any  new  liability,  so  that 
where  a  party  was  not,  before  that  Act,  liable  to  pay  costs 
he  is  not  liable  by  virtue  of  it. 

The  argument  presented  to  us  by  Mr.  deasby^  suggest- 
ing the  reason  of  the  omission  in  the  163rd  section  of  the 
words  in  the  137th,  is  this,  that  as  the  Act  says  that  the 
proceeding  to  error  shall  be  a  step  in  the  cause  it  in  effect 
prevents  error  from  being  a  new  proceeding,  and  as  it  were 
blends  it  with  the  action  in  the  Court  below.  But,  how* 
ever  that  may  be,  upon  the  grounds  I  have  already  stated 
I  think  that  the  rule  ought  to  be  absolute. 

PiGOTT,  B. — I  agree  that  the  rule  ought  to  be  absolute. 
This  is  a  very  unsatisfactory  question,  because  we  have  to 
determine  upon  the  nice  construction  of  the  act  of  parlia- 
ment, as  to  which  there  is  difficulty  in  saying  what  the 
legislature  really  meant,  fiy  the  148th  section,  the  pro- 
ceedings in  error  are  made  a  step  in  the  cause.  Then  are ' 
they  so  for  all  purposes  ?  Fisher  v.  Bridges  (a)  decided  that 
the  148th  section  made  no  alteration  as  to  the  liability  for 
costs.  It  is  true  that  in  that  case  the  judgment  of  the 
Court  below  was  reversed,  while  in  the  present  case  the 
judgment  was  affirmed ;  but,  looking  at  the  several  sections 
which  have  been  referred  to,  I  think  we  cannot  come  to 
the  conclusion  that  any  new  liability  was  meant  to  attach 
to  a  legal  representative  who  became  a  party  to  the  suit 
by  entering  a  suggestion  of  the  death  of  the  plaintiffl 
Formerly,  upon  the  death  of  a  sole  plaintiff,  the  suit  would 
have  abated,  and  all  the  costs  which  had  been  incurred 
would  have  been  lost,  and  it  seems  to  me  that  the  legis- 
lature never  intended  to  alter  the  law  as  to  costs^  but 

(a)  4  E.  &  B.  666. 
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merely  to  enable  the  personal  representative,  by  entering 
a  suggestion,  to  carry  on  the  suit. 

Bule  absolute,  that  the  Master  review  his  taxa- 
tion of  the  defendant's  costs  by  disallowing 
the  costs  of  the  action,  and  also  the  costs  of 
the  proceedings  in  error  incurred  prior  to  the 
entry  of  the  suggestion  of  the  death  of  the 
deceased  claimant. 


Pearson,  Appellant,  v.  The  Local  Board  of  Health  for    june  9, 23. 
THE  Borough  of  Kingston  upon  Hull,  Respondents. 

Same  v.  Same. 


T 


HESE  were  cases  stated  by  the  Kingston  upon  Hull  i^^  qq  ^ 
Stipendiary  Magistrate,  under  the  20  &  21  Vict,  c  48.       ^^^^^ 
The   first  of  these  cases   was   (so  far  as  material)  as  Improvement 

Act)   l094y 

follows :—  enacts  that 

ereiy  house 
to  be  there- 
after constructed  on  vacant  ground  (except  comer  houses,  &c,)  shall  have  a  back  yard  or 
other  vacant  ground  and  area,  of  not  less  than  eight  feet,  extending  from  the  main  huimmg  for 
the  tohole  length  of  such  building,  and  sect.  101  enacts  that  a  plan  shall  be  furnished  to 
the  Local  Board  of  Health  by  persons  intending  to  build,  shewing  (inter  alia)  the  joarti- 
culars  required  by  that  Act;  and  that  the  bmlding  shall  not  be  commenced  until  the 
JjocaX  Boaid  approve  the  plan. 

The  appellant,  a  builder,  submitted  to  the  Local  Board  of  Health  of  the  borough  of 
Kingston  upon  Hull  a  plan  of  four  new  houses  (not  corner  houses),  having  vacant  ground 
at  the  side,  but  not  at  the  back.  The  Local  Board  disapproved  the  plan,  as  not  complying 
with  sect.  99,  but  the  appellant  commenced  to  build  notwithstanding. — Held,  that,  wnether 
sect.  99  required  the  vacant  space  to  be  at  the  back  or  not,  the  appellant  was  rightly  con- 
victed of  an  offence  against  the  101st  section. 

Semble,  that,  on  the  true  construction  of  sect.  99,  the  vacant  space  must  be  at  the  back 
and  not  at  the  side. 

Held  also,  that  sect.  101  is  not  incidentally  repealed  bv  the  Local  (Government  Act,  1858, 
the  34th  section  of  which  Act  repeals  the  53rd  section  of  the  Public  Health  Act,  1848. 

Sect.  97  enacts,  that  any  building  after  the  commencement  of  the  Act  built  shall  not; 
without  the  previous  consent  of  the  Local  Board,  bo  used  as  a  dwelling  house,  except  only 
during  such  time  as  there  is  adjoining  or  belonging  thereto  or  occupied  therewith,  either  a 
street  or  a  clear  open  space  in  and  to  the  full  extent  of  the  front  thereof,  and  of  not  lees 
than  twenty  feet  in  width. 

Held,  that  the  appellant  had  committed  an  offence  under  this  section  in  building,  and 
causing  to  be  used  without  the  consent  of  the  Local  Board,  a  dwelling  house  "with  an  open 
space  in  front  less  than  twenty  feet  in  width.  '' 

Sect.  103  of  the  Kingston  upon  Hull  Improvement  Act,  1854^  enieti  ^  thattfjjBj^wwwr, 
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At  a  Petty  Sessions  for  the  borough  of  Kingston  upon 
Hull  on  the  3rd  of  February,  1865,  an  information  was 

B.  preferred  by  the  respondents,  the  Local  Board  of  Health 

Hinx  Local 

Board  or  for  the  said  borough,  against  Charles  Pearson,  the  appel- 
lant, under  sect  101  of  the  17  &  18  Vict.  c.  ci.,  intituled 
the  Kingston  upon  Hull  Improvement  Act,  1854,  charging 
that  he  the  said  ^ (Charles  Pearson  did,  on  the  22nd  of 
November,  1864,  at  the  said  borough,  being  "the  person 
intending  to  build"  certain  houses  in  Villa  Place  there 
situate,  and  having  furnished  to  the  said  Local  Board  of 
Health  a  correct  plan  of  such  proposed  buildings  as  required 
by  the  statute  in  such  case  made  and  provided,  unlawfully 
commence  such  buildings  before  the  said  plan  bad  been 
approved  by  the  said  Local  Board,  and  at  the  hearing  the 
appellant  was  convicted  of  the  said  offence,  and  adjudged 
to  pay  the  sum  of  40^.,  and  also  the  sum  of  145.  costs. 

The  appellant,  being  dissatisfied  with  such  determination, 
the  magistrate,  pursuant  to  the  20  &  21  Vict.  c.  43,  stated 
the  following  case  for  the  opinion  of  the  (]ourt : — 

The  appellant  was  charged  by  the  Local  Board  of  Health 
with  having  committed  two  ofi^ences. 

The  offence  charged  in  the  first  summons  was  that,  having 
furnished  to  the  Local  Board  a  plan  as  required  in  the 
101st  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  he  had  carried  into  execution  and  commenced 
the  buildings  referred  to  in  such  plan  before  the  plan  was 
approved  by  such  Local  Board. 

The  second  summons  was  for  an  ofi^ence  against  the 

drain,  privy,  ceegpool,  ashpit,  building  or  other  work  be  made  or  suffered  to  continue  contrary 
to  any  of  the  provisions  of  this  Act"  *'  every  person  so  offending  shall  for  every  snch  offence 
forfeit  a  sum  not  exceeding  5/.,  and  for  every  day  after  the  first  during  which  the  offence 
continues  a  sum  not  exceeding  10«." 

Held  (by  reference  to  the  sections  preceding),  that  the  word  "  building"  is  not  restricted 
to  a  building  of  similar  description  with  the  class  of  buildings  previously  enumerated  in 
the  section,  but  includes  a  dwelling  house ;  and  that  the  commencing  a  building  within 
sect.  101,  is  the  making  a  buUding  within  sect.  103. 

Held  also,  that  the  user  of  a  dwelling  house  contrary  to  sect.  97  is  not  tho  making  or 
suffering  it  to  continue  contrary  to  the  Act  within  sect.  103 :  Per  Pollock^  C.  B.,  BrcmmeOi 
B.,  and  Channeli,  B. — ^Dissentiente  Martin^  B. 
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99th  section  of  the  same  Act,  and  charged  the  appellant        IS6S. 
with  having  neglected  to  provide  yards  or  areas  of  the      ^T^^^^^ 

dimensions  required  by  that  section  at  the  back  of  the  v. 

-  .  .  .     .  Hull  Local 

houses  built  by  him,  being  the  same  houses  or  buildings     Board  or 

mentioned  in  the  first  summons. 

The  plan  was  deposited  by  the  appellant  at  the  office  of 
Mr.  Sharp,  as  surveyor  of  the  Local  Board,  on  the  20th 
of  October,  1864.  It  is  a  ground  plan,  and  shews  sections 
of  rooms.  On  the  21st  of  October  it  was  laid  before  the 
Works  Committee  of  the  Board,  and  was  not  approved,  and 
was  referred  by  the  Works  Committee  to  the  Streets  and 
Lighting  Sub-committee.  On  the  22nd  of  October,  Mr. 
Sharp  gave  to  the  appellant  the  following  notice  in  writing 
(not  under  the  seal  of  the  Board) : — 

*^  Local  Board  of  Health,  Kingston  upon  Hull. 

'*  Surveyor's  Office,  Hull,  22nd  Oct.  1864. 

"  Mr.  Charles  Pearson.  Sir,  I  beg  to  inform  you  that 
your  plan  for  the  erection  of  four  houses  in  Villa  Place 
was  presented  to  the  Works  Committee  yesterday,  but  it 
appearing  that  there  would  be  no  open  space  of  eight  feet 
behind  such  houses,  it  was  resolved  *  That  such  plan  be 
not  approved,  but  referred  to  the  Streets  and  Lighting 
Sub-committee.'  *^  Yours,  &c., 

**  J.  Fox  Sharp,  Surveyor." 

The  said  proceedings  of  the  Works  Committee  were 
confirmed  by  the  Local  Board  on  the  27th  October,  1864, 
and  on  the  18th  November  the  minutes  of  the  proceedings 
of  the  Sub-committee  were  brought  before  the  Works 
Committee  and  confirmed. 

The  following  notice,  under  the  seal  of  the  Board,  dated 
November  19th,  1864,  was  given  by  Mr.  Sharp  to  the 

appellant 

**  Local  Board  of  Health,  Kingston  upon  Hull. 

«  Surveyor's  Office,  Hull,  19th  Nov.  1864. 
*^  Mr.  Charles  Pearson.     Sir,  I  beg  to  inform  you  that 


Health* 
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the  Streets  and  Lighting  Sub-committee,  to  whom  your 

plan  was  referred  for  the  erection  of  certain  houses  in  Villa 

V,  Place,  having  inspected  the  site,  it  was  resolved  that  the 

Hull  Local 
Board  or     decision  of  the  Works  Committee  of  the  2lst  October  last, 

*  that  such  plan  be  not  approved,'  be  confirmed. 

"  Yours  &c., 

**  J.  Fox  Sharp,  Surveyor." 

Notwithstanding  the  notice  of  the  22nd  October  and 
1 9th  November  the  appellant,  about  the  22nd  of  Novem- 
ber, commenced  his  buildings.  On  the  2nd  of  December 
legal  proceedings  were  authorized  by  the  Works  Committee 
against  him  for  carrying  into  execution  and  commencing 
the  buildings  referred  to  in  the  plan  furnished  by  him 
before  such  plan  was  approved  by  the  Board,  and  these 
proceedings  were,  on  the  29th  December,  1864,  confirmed 
by  the  Local  Board. 

The    appellant   contended   that  he  had   received  such 
approval :  that  the  lOlst  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  must  be  read  in  connection  with 
and  as  if  it  were  part  of  the  53rd  section  of  the  Public 
Health  Act,  1848,  and  that  the  53rd  section  of  the  Public 
Health   Act,   1848,  has  been  expressly  repealed  by  the 
34th  section  of  the  Local  Government  Act,  1858,  which, 
in   lieu  of  the   procedure   under  such   repealed   section, 
provides  that  the  Local  Board  may  make  bye  laws  to  meet 
the  objects  of  such  repealed  sections :  that  the  Local  Board 
have  actually  made  such  bye  laws :  that  a  copy  of  such 
bye  laws  was  delivered  to  the  appellant  by  or  by  the  autho- 
rity of  the  Local  Board  in  order  to  guide  him  in  reference 
to  the  buildings  referred  to  in  the  plans  deposited  by  him, 
and  that  by  No.  6  of  such  bye  laws  the  Local  Board  must, 
within  a  certain  period  (which  has  long  since  elapsed  with- 
out their  doing  so),  either  approve   the  plan   or  section 
deposited  or  alter  the  same  as  they  think  necessary  for  the 
purpose  of  the  Public  Health  Act,  1848,  and  the  statutes 
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incorporated  therewith  ;  and  that  any  plan  or  section  which 
is  not  altered  during  that  period  must  be  considered  as 
approved  by  the  Local  Board :  that  the  Local  Board  did  ». 

not  make  any  such  alteration,  and,  the  period  of  fourteen      Board  ov 
days   named   in  the  bye  law  (No.  6)  having  long  since 
elapsed,  that  the  appellant  was  justified  in  believing  that 
his  plans  were  approved. 

The  respondents  contended  that  the  34th  section  of  the 
Local  Government  Act,  1858,  did  not,  by  repealing  the 
53rd  section  of  the  Public  Health  Act,  at  all  affect  the 
101st  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854 :  that  by  sect  4  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  the  provisions  of  the  53rd  section 
of  the  Public  Health  Act,  1848,  are  "incorporated  with** 
and  to  be  read  as  part  of  the  said  Kingston  upon  Hull 
Act;  that  powers  identical  with  those  contained  in  the 
53rd  section  of  the  Public  Health  Act,  1848,  being  thus 
embodied  in  the  said  Kingston  upon  Hull  Act,  are  reserved 
to  the  Local  Board,  notwithstanding  the  repeal  of  the  53rd 
section  of  the  Public  Health  Act,  1848,  and  the  power  to 
make  bye  laws  in  the  34th  section  of  the  Local  Govern- 
ment Act,  1858,  being  only  given  in  lieu  of  the  powers 
contained  in  the  repealed  53rd  section  of  the  Public  Health 
Act,  1848,  and  not  in  cases  where  recourse  may  still  be 
had  to  the  exercise  of  powers  in  a  local  Act  identical  with 
those  of  the  53rd  section  of  the  Public  Health  Act,  1848, 
it  may  be  doubted  whether  the  bye  laws  relied  upon  by 
the  appellant  were  made  under  due  authority :  but  that,  if 
the  bye  laws  are  operative,  it  still  would  not  be  obligatory 
on  the  Local  Board  to  act  under  such  bye  laws  on  all  occa- 
sions and  exclusively ;  but  that  the  Local  Board  would 
even  under  such  circumstances  have  the  option  of  proceed- 
ing either  under  the  bye  laws  or  the  101st  section  of  the 
said  Kingston  upon  Hull  Act,  for  (independently  of  other 
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1865.       reasons)  by  "  The  Local  Government  Act  (1858)  Am 

^'"-^      ment  Act,  1861,'*  sect.  29,  it  is  provided  that  whenevci 

V-  general  Acts  (and  the  Local  Government  Act,  185 

Hull  Local 

Board  or     therein  stated  to  be  one  of  such  general  Acts)  and  a 
Hkalxh. 

Act  contain  provisions  for  effecting  the  same  or  a  sir 

object,  but  in  different  modes,  the  Local  Board  of  H< 

may  proceed  under  the  general  Acts  or  the  local  Act. 

Bye  laws  were,  in  the  year  1860,  in  fact  made  hy 
Ix)cal  Board,  and  confirmed  by  the  Secretary  of  S 
nnder  the  power  contained  in  the  34th  section  of  the  I 
Government  Act,  1858 ;  but  the»magistrate'did  not  find 
any  buildings  had  been  authorized  by  the  Board  t 
made  in  accordance  therewith  within  a  considerable  p 
then  last  past. 

A  party  who  called  on  behalf  of  the  appellant  at 
surveyor's  office  prior  to  the  commencement  by  the  a] 
lant  of  the  buildings  in  Villa  Place,  received  from  a  < 
at  such  office  a  paper  copy  of  the  bye  laws,  but  wai 
pressly  told  that  such  bye  laws  were  not  the  ''  regula 
of  the  Board,"  which  must  guide  the  appellant  in 
buildings ;  and  the  magistrate  found  that  such  copy  oi 
bye  laws  was  not  furnished  to  the  appellant  by  or  bj 
authority  of  the  Local  Board. 

The  printed  regulations  of  the  Board  as  to  building 
entirely  distinct  from  the  bye  laws.  It  was  stated  h] 
appellant,  on  the  particulars  delivered  by  him  to  the  E 
when  he  deposited  his  plan,  that  the  printed  regulatio 
the  Board  as  to  buildings  had  been  delivered  to  J 
Marshall,  who  was  the  agent  of  the  appellant.  The 
regulations  are  in  accordance  with  the  provisions  of 
Kingston  upon  Hull  Improvement  Act,  1854,  sect, 
and  not  in  accordance  with  No.  6  of  the  bye  laws. 
Local  Board  proceeded  in  this  case  solely  in  pursuan 
the  101st  section  of  the  Kingston  upon  Hull  Improvei 
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Act,  1854,  and  did  not  act  nor  ever  had  any  intention  of        1865. 

acting  under  the  bye  laws.     The  appellant  was  fully  aware       v---r^-/ 

when  he  commenced  his  buildings  that  the  plan  deposited  v. 

by  him  was  objected  to  by  the  Local  Board  and  had  not      Board  ov 

received  its  approval,  because  it  did  not  shew  that  there 

would  be  a  back  yard  or  other  vacant  ground  or  area  behind 

each  building,  such  area  being  alleged  by  the  Local  Board 

to  be  necessary  under  the  99lh  section  of  the  Kingston  upon 

Hull  Improvement  Act,  1854.    The  magistrate  found  that 

there  was  no  evidence  indicating  that  the  appellant  believed 

at  the  time  he  commenced  his  buildings  that  the  course  to 

be  pursued  by  him  as  to  the  depositing  and  approval  of  his 

plans  was  regulated  by  the  bye  laws. 

In  reference  to  the  offence  charged  under  the  99th  sec- 
tion of  the  Kingston  upon  Hull  Improvement  Act,  1854, 
the  magistrate  found  that  the  appellant^s  buildings  have  no 
back  yards  or  back  vacant  ground  or  back  area  of  any  kind, 
but  that  there  is  a  vacant  space  at  the  side  of  each  house 
16  feet  by  8  feet,  the  depth  of  the  houses  being  16  feet, 
and  that  such  open  area  is  covered  by  buildings  to  the 
extent  of  40  feet,  such  buildings  not  exceeding  nine  feet  in 
height.  The  appellant  had  left  the  full  open  space  named 
in  the  Kingston  upon  Hull  Improvement  Act  at  the  side 
of  each  house,  but  had  left  no  space  at  the  back.  The 
Local  Board  contended  such  open  space  must  of  necessity 
be  at  the  back  to  ensure  a  compliance  with  the  law.  This 
the  appellant  denied,  and  further  contended  as  to  the  plan 
that,  the  objection  named  or  referred  to  in  the  notices  of 
the  22nd  October  and  19th  November,  1864,  not  being 
tenable  in  point  of  law,  he  had  a  right  to  treat  it  as  a  nullity. 
The  magistrate  found  the  appellant  guilty  of  having  com- 
mitted an  offence  under  the  101st  section  of  the  Kingston 
upon  Hull  Improvement  Act,  1854,  by  attempting  to  carry 
his  plan  into  execution   and  commencing  his  buildings 
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before  his  plan  was  approved  by  the  Local  Board.  As  to 
the  offence  charged  under  the  99th  section,  the  magistrate 
was  not  satisfied  that  the  appellant  had  not  complied  with 
the  literal  requirements  of  the  Act,  and  therefore  found 
him  not  guilty  on  that  charge. 

The  questions  for  the  opinion  of  the  Court  were  : — 
First.   Whether  upon  the  above  statement  of  facts  the 
magistrate  came  to  a  right  decision  as  to  the  construction 
of  the  99th  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854. 

Second.  Whether  upon  the  above  statement  of  facts  the 
magistrate  (whether  right  or  not  as  to  the  construction  of 
the  99th  section)  was  right  in  his  decision  that  in  point  of 
law  the  plan  of  the  appellant  was  not  approved  by  the 
Board,  and  that  the  appellant  might  be  legally  convicted 
under  the  101st  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  for  commencing  his  buildings 
before  his  plan  had  received  the  Board's  approval. 


Mellish(Philbrick  with  him),  for  the  respondents  (June  6). 
— The  appellant  has  been  convicted  under  the  1 01  st  sec- 
tion of  the  Kingston  upon  Hull  Improvement  Act,  1854 
(17  &  18  Vict.  c.ci.  (a)).  Under  that  section  the  appellant 
submitted  to  the  respondents  a  plan  of  certain  buildings  for 
approval.  The  conviction  is  for  commencing  to  build 
before  that  plan  was  approved.     The  4th  section  of  the 


(a)  Section  101  of  the  King- 
ston upon  Hull  Improvement  Act, 
1854,  enacts : — **That  in  addition 
to  the  particulars  required  to  be 
stated  for  the  approval  of  the 
Local  Board  by  the  53rd  section 
of  the  *  Public  Health  Act,  1848,* 
there  shall  be  furnished  to  such 
Board,  by  the  person  intending 
to  build  or  rebuild  any  house  or 
construct  any  building,  a  correct 


plan  or  plans  of  the  proposed 
building,  drawn  to  a  scale  of  not 
less  than  one  inch  to  every  eight 
feet  of  the  work,  shewing  the 
particulars  required  by  the  said 
Act  and  this  Act,  and  which pUm 
shall  not  be  carried  into  execution^ 
nor  the  building  commenced^  until 
the  same  plan  shall  have  been  op* 
proved  by  the  Local  BoardP 
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Kingston  upon  Hull  Improvement  Act,  1854,  incorporated 
(so  far  as  they  were  not  inconsistent  with  it)  several  provisions 
of  the  11  &  12  Vict.  c.  63,  and,  among  others,  sect  53. 
The  11  &  12  Vict.  c.  63,  s.  53  (a),  imposed  on  builders 
certain  obligations  before  commencing  to  build,  and  the 
lOlst  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  imposed  on  builders  within  the  borough  of 
Kingston  upon  Hull  certain  additional  obligations.  But  by 
the  21  &  22  Vict.  c.  98,  s.  34  (i),  the  11  &  12  Vict.  c.  63, 
8.  53,  was  repealed.  If  the  argument  on  the  other  side  be 
that  by  the  repeal  of  the  11  &  12  Vict.  c.  63,  s.  53, 
sect.  101  of  the  Kingston  upon  Hull  Improvement  Act, 
1854,  has  been  also  incidentally  repealed,  that  argument  is 


Xd)  The  11  &  12  Vict.  c.  63, 
(The  Public  Health  Act,  1848) 
8.  53,  enacts  : — "  That  fourteen 
days  at  the  least  before  beginning 
to  dig  or  lay  out  the  foundations 
of  or  for  any  new  house,  or  to 
rebuild  any  house  pulled  down 
to  the  extent  aforesaid,  the  per- 
son intending  so  to  build  or  re- 
build shall  give  to  the  Local 
Board  of  Health  written  notice 
thereof,  together  with  the  level 
or  intended  level  of  the  cellars 
or  lowest  floor,  and  the  situation 
and  construction  of  the  privies 
and  cesspools  so  to  be  built,  con- 
structed, or  used  in  connexion 
with  such  house ;  and  it  shall  not 
be  lawful  to  begin  to  build  or  re- 
build any  such  house,  or  to  build 
or  construct  any  such  privy  or 
cesspool,  until  the  particulars  so 
required  to  be  stated  have  been 
approved  by  the  said  Local 
Board;  and  in  default  of  such 
notice,  or  if  any  such  house,  privy 
or  cesspool  be  built,  rebuilt,  or 
constructed  as  aforesaid  without 


such  approval,  or  in  any  respect 
contrary  to  the  provisions  of  this 
Act,  the  offender  shall  be  liable 
to  a  penalty  not  exceeding  fifty 
pounds ;  and  the  said  Local 
Board  may,  if  they  shall  think 
fit,  cause  such  house,  privy,  or 
cesspool,  to  be  altered,  pulled 
down,  or  otherwise  dealt  with  as 
the  case  may  require,  and  the 
expenses  incurred  by  them  in  so 
doing  shall  be  repaid  by  the 
offender,  and  be  recoverable  from 
him  in  the  summary  manner 
hereinafter  provided :  provided 
always  that  if  the  said  Local 
Board  fail  to  signify  their  ap- 
proval,  or  disapprove  of  the  said 
particulars  for  the  space  of  four- 
teen days  afler  receiving  such 
notice,  it  shall  be  lawful  to  pro- 
ceed according  to  such  notice,  if 
the  same  be  otherwise  in  accord- 
ance with  the  provisions  of  this 
Act." 

{h)  The  Local  Government  Act, 
1858. 
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without  foundation.     In  the  first  place,  notwithstanding 
the  repeal  of  ihe  11  &  12  Vict.  c.  63,  s.  53,  it  is  doubtful 
whether   that  section,    by    being   incorporated    with    the 
Kingston    upon  Hull   Improvement   Act,    1854,    is    not 
preserved  in  force  within  the  borough  of  Kingston  upon 
Hull  as   if  it   had  been  expressly  repeated  in  that  Act- 
But   whether   that   be   so  or    not,   the    101st  section  of 
the  Kingston  upon   Hull   Improvement  Act,   1854,  can- 
not be  incidentally  repealed,  since  that  section  expressly 
states  that  the   plan   which   it  requires   to  be   furnished 
is   in  addition  to  the  particulars   required   by    the   53rd 
section   of  the    11    &  12  Vict.  c.  63.     Next,   the   appel- 
lant may  contend  that  the  respondents'  disapproval  of  his 
plan  cannot  subject  him  to  a  penalty,  unless   the  groupd 
upon  which  it  proceeded  was  valid  in  law.     The  grouud 
on  which  the  respondents  did  in  fact  disapprove  was  that, 
in  their  view,  the  particulars  shewn  by  the  plan  were  not, 
as  is  required  by  sect.  101  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  in  conformity  with  the  provisions 
of  the  99th  section.      Whether  they  were  really  in  con- 
formity with  the  99th  section  depends  on  what  the  true 
construction  of  that  section  is  (a).     But  the  answer  to  the 


(a)  Section  99  of  the  Kingston 
upon  UullIn]provementAct,l854, 
enacts: — "That  every  house  to  be 
hereafter  rebuilt,  and  every  house 
to  be  hereafler  built  at  the  corner 
of  any  street  or  place  shall  have 
a  back  yard  or  back  area  thereto, 
if  the  Local  Board  shall  in  such 
case  deem  it  right  that  any  such 
back  yard  or  back  area  should  be 
made,  and  in  that  case  such  back 
yard  or  back  area  shall  be  of  such 
dimensions  as  the  Local  Board 
shall  determine,  and  every  house 
to  be  hereafter  constructed  on 
vacant  ground  (not  being  situ- 
ated at  the  corner  of  a  street 


or  place,  or  not  being  the  site 
of  any  other  house  erected  there- 
on immediately  previous  to  such 
construction)  shall  have  a  back 
yard  en*  other  vacant  ground  axd 
area,  open  from  the  ground  up- 
wards, of  not  less  than  eight  feet 
extejiding  from  the  mctin  building 
for  the  whole  length  of  such  buikU 
ingj  provided  that  within  that 
space  or  area  the  pantry,  coal- 
house,  and  privy,  not  exceeding 
nine  feet  in  height  and  not  cover- 
ing more  than  forty-eight  super- 
ficial feet  of  the  above  area,  may 
be  there  constructed.** 


Bbauh. 
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appellant's  contention  is  twofold.     First,  if  the  respondents        1865, 

conntruction  of  the  99lh  section  was  erroneous,  and  their      »— v-^ 

Peabsok 
disapprovat  based  on  insufficient  erounds,  the  appellant's  >• 

remedy  was,  not  to  proceed  to  build  in  defiance  of  the      Board  oi 

lOlst  section,  but  to  compel  the  respondents  to  approve 

bis  plan  by  mandamus.     Secondly,  on  the  true  construction 

of  the  99th  section,  the  grounds  on  which  the  reapoodeDts' 

disapproval  proceeded  were  correct.     The  appellant's  plan 

shewed  a  vacant  space  at  the  side  of  his  buildings,  not  at 

the  back.     Sect.  99  is  imperative  that  if  the  house  be  not 

a  comer  house  (which  this  was  not)  there  must  in  all  cases 

be  a  vacant  space  at  the  back  of  ihe  bouse.     The  provision 

that  the  **  back  yard  or  vacant  ground"  is  to  extend  "  from 

the  main  building  for  the  whole  length  of  such   buildingf 

renders  this  apparent.    Moreover,  the  language  of  sects. 

97  (a)  and  99  shews  that  the  object  of  the  legislature  was 

to  secure  a  free  circulation  of  air  along  the  whole  front 

and  back  of  the  buildings  of  which  the  street  is  composed. 

Lastly,  the  appellant  may  rely  on  the  respondents'  bye  laws, 

and  contend  that,  bis  plan  not  having  been  altered  by  the 

respondents  within  fonrteen  days,  must,  under  tbe  6th  bye 

law,  be  taken  to  have  been  approved.     Now,  in  the  first 

place,  tbe  plan  could  not  have  been  altered  so  as  to  shew  s 

vacant  space  at  the  back,  since  the  land  at  the  back  was 

built  over,  and  was  not  the  appellant's.     But,  secondly,  the 

bye  laws  (ft)  have  no  operation.     The  Act  containing  the 

power  under  which  they  were  framed  is  tbe  21  &  22  Vict. 

c.  98.     The  34th  section  of  that  Act  (c),  after  repealing 

the  U  &  12  Vict  c.  63,  s.  5i,  empowers  Local  Boards  in 

Utu  thtnqf  to  frame  bye  laws ;  and  under  that  power  the 

bye  laws  were  made.     Whether  the  bye  laws  have  any 

operation  or  not  does  not  indeed  matter,  since,  whatever 

(a)  Seo»ect.97,pMAp.Mr.        (*)  See  Bye  Lawi,  ;w#l,  p.  91 
(e)  See  sect.  84,  poil,  p.  937. 
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effect  they  may  have  on  the  11  &  12  Vict  c.  63,  they  can- 
not override  the  specific  provisions  of  the  Kingston  upon 
Hull  Improvement  Act,  1854.  The  lOlst  section  of  that 
Act  requires  a  plan  to  be  furnished  for  the  express  purpose 
of  shewing  that  the  builder  proposes  to  carry  out  the 
particulars  which  the  Act  requires.  Sects.  97,  98  and  99 
indicate  some  of  these  particulars,  and  those  sections  are 
nowhere  repealed.  Thirdly,  the  24  &  25  Vict.  c.  61,s.  29, 
expressly  provides  (a)  that  where  the  general  Acts  and  a 
local  Act  contain  provisions  for  effecting  the  same  object 
in  different  modes  Local  Boards  of  Health  may,  at  their 
election,  proceed  under  their  local  Act. 


T,  P.  Thompson,  for  the  appellant.— This  being  a  penal 
enactment,  the  Court  will  apply  the  rule  which  prevails  in 
criminal  proceedings^  and  construe  it  with  strictness.  And, 
first,  the  1 01st  section  of  the  Kingston  upon  Hull  Improve- 


(a)  The  24  &  25  Vict.  c.  61, 
8.  29,  after  reciting  that  doubts 
exist  whether  Local  Boards  of 
Health,  constituted  under  or 
hy  virtue  of  local  Acts,  are 
affected  by  the  provisions  of 
"The  Local  Government  Act, 
1858,"  or  by  the  provisions  of 
"The  Nuisances  Removal  Act 
for  England,  1855,"  and  "The 
Diseases  Prevention  Act,  1855," 
and  it  is  desirable  to  remove  such 
doubts,  enacts: — "That  all  the 
provisions  of  *  The  Local  Govern- 
ment Act,  1858,*  as  amended  by 
this  Act,  and  of  *The  Nuisances 
Removal  Act  for  England,  1 855,* 
and  ^The  Diseases  Prevention 
Act,  1855,*  as  amended  by  the 
'  Act  to  amend  the  Acts  for  the 
Removal  of  Nuisances  and  Pre- 
vention of  Diseases,*  which  Acts 


are  hereinafter  designated  the 
*  Greneral  Acts,*  shall  extend  and 
apply  to  all  Local  Boards  of 
Health  constituted  under  or  by 
virtue  of  local  Acts,  with  and 
subject  to  the  two  following  qua- 
lifications ;  (that  is  to  say,) 

"  (1.)  Provisions  of  the  general 
Acts  opposed  to  or  restrictive  of 
the  provisions  (whether  adopted 
or  original)  of  any  such  local 
Act,  shall  be  of  no  force  in  the 
district  for  which  the  local  Act 
was  passed : 

"(2.)  Wherever  the  general 
Acts  and  a  local  Act  contain 
provision  for  effecting  the  same 
or  a  similar  object,  but  in  differ- 
ent modes,  the  Local  Board  of 
Health  may  proceed  under  the 
general  Acts  or  the  local  Act." 


Health. 
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ment  Act,  1854,  is  not  now  in  forcp.     That  section  was        1866. 
framed  to  supplement  the  provisions  of  the  11  &  12  Vict.       ^''^'^^ 

c.  63,  s.  53,  incorporated  into  the  Kinn^ston  upon  Hull  Act,  9. 

.  .  .  .  Hull  Local 

and  its  operation  being  supplemental  to  those  provisions      Board  or 

ceased  when  they  were  repealed.     It  is  true  that  the  10 1st 
seetion  of  the  Kingston  upon  Hull  Act  requires  a  plan  to 
be  furnished  "  in  addition  to"  the  particulars  required  by 
the  53rd  section  of  the  11   &  12  Vict  c.  63,  but  those 
words  do  not  conflict  with  the  appellant's  argument.     Sup- 
pose the  obligation  had  been  to  furnish  a  plan  "  at  the  foot 
of*  the  particulars ;  the  obligation  to  furnish  particulars 
ceasing,  the  obligation  to  furnish  a  plan  would  cease  along 
with  it.    Secondly,  assuming  the  101st  section  of  the  King- 
ston  upon  Hull  Act  to  be  still  in  force,  the  respondents 
did  not,  within  fourteen  days,  either  disapprove  or  alter  the 
plan.     If  they  did  neither,  under  their  6th  bye  law  they 
must  be  taken  to  have  approved  it.   It  has  been  said,  indeed, 
that  they  had  not  the  means  of  altering  it     But  that  is 
not  so.     The  plan   could  have   been  altered   by  simply 
covering  with  a  piece  of  paper  that  part  of  it  which  the 
respondents  said  should  not  be  built  on.     Then  it  is  said 
that  within  fourteen  days  the  respondents  disapproved  the 
plan.     But  all   that  they   did  within  that  period  was  to 
confirm   the  course  taken  by  the  Works  Committee   in 
referring   the   plan  to  a  sub-committee.     [Martin,   B. — 
Within  fourteen  days   the  plan  was  disapproved  by  the 
Works  Committee,  and  that  the  respondents  confirmed. 
The  matter  was,  indeed,  further  referred  to  a  subcom- 
mittee,  who  afterwards  concurred  in  the  disapproval.]     If 
the  respondents  disapproved,  the  appellant  had  no  sufficient 
notice  of  their  disapproval.     The  letters  sent  to  him  by 
their  surveyor  were  not  shewn  to  have  been  duly  autho- 
rized by    the  respondents.     Another  contention  of  the 
respondents  is  that  their  bye  laws  are  invdidi  .Bol  die 
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answer  to  that  is  that  if  they  did  not  choose  to  rescind 
their  bye-laws,  as  they  had  the  power  to  do,  they  are 
precluded  from  setting  up  their  invalidity  to  convict  one 
who  has  acted  on  them.  Lastly,  even  assuming  the  Act 
of  Parliament  to  have  been  violated,  the  penalty  clause  is 
inapplicable.  The  clause  relied  on  is  the  103rd  section 
of  the  Kingston  upon  Hull  Improvement  Act,  1854  (a). 
That  section,  no  doubt,  uses  the  word  "  building  "  which  is 
large  enough  to  include  a  dwelling-house,  but,  in  accord- 
ance with  settled  rules  of  construction,  the  meaning  of  that 
word  must  be  restricted  to  the  same  description  of  building 
as  the  class  which  are  previously  enumerated,  viz.,  ^  any 
sewer,  privy,  cesspool,  ashpit"  The  general  rule  of 
construction  is  laid  down  in  Dwarris  on  Statutes,  2nd  ed, 
p.  64 : — *'  Where  particular  words  are  followed  by  general 
ones,  the  latter  are  to  be  held  as  applying  to  persons  and 
things  of  the  same  kind  with  those  that  precede.''  Thus, 
in  Whitmore  v.  Bedford  (J),  Tindal,  C.  J.,  and  Maule,  J., 
were  both  of  opinion  that  a  bridge,  or  a  drain  made  for 
an   agricultural  purpose  was  not  a   building  within   the 


(a)  Section  103  enacts:— "That 
if  any  sewer,  drain,  privy,  cess- 
pool, ashpit,  Imildingy  or  other 
work  be  made  or  suffered  to  con- 
tinue contrary  to  any  of  the  pro- 
vbions  of  this  Act,  or  if  any  per- 
son without  the  consent  of  the 
Local  Board  make,  rebuild,  clear 
out,  unstop,  or  in  anywise  alter 
any  sewer,  drain,  privy,  cesspool, 
ashpit,  building,  or  other  work, 
which  has  been  ordered  by  them 
not  to  be  so  made,  or,  as  the  case 
may  be,  to  be  demolished,  stopped 
up,  or  amended,  every  person  so 
offending  shall,  for  every  such 
offence,  forfeit  a  sum  not  exceed- 
ing five  pounds;  and  for  every 


day  afler  the  first  daring  which 
the  offence  continues  a  sum  not 
exceeding  ten  shillings ;  and  the 
Local  Board  may  make  such 
amendment  or  alteration  of  any 
such  sewer,  drain,  privy,  cesspool, 
ashpit,  building,  or  other  work, 
as  they  think  fit;  and  the  ex- 
pense attending  any  such  amend- 
ment or  alteration  shall  be  paid 
to  them  by  the  person  bj  whom 
such  sewer,  drain,  privy,  cesspool, 
ashpit,  building,  or  other  work 
was  improperly  constructed,  re- 
built, or  altered,  and  shall  be  re- 
coverable from  him  as  damages." 
(6)  5  M.  &  G.  9. 
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2  Wm.  4,  c.  45,  s.  27^  which  confers  the  right  of  voting 

in  boroughs  on  the  occupier  of  "  any  house,  warehouse, 

counting-house,  shop,   or  other  building,"  of  the  value  v. 

therein  specified.     And  in  Powell  v.  Farmer  {a)  the  Court      Board  of 

of  Common  Pleas  doubted  whether  a  pigsty  was  such  a 

building.     So  also,  in  the  29  Car.  2,  c.  7,  s.  1,  the  word 

''  person*'  is  confined  to  a  person  ejusdem  generis  with  the 

class  previously   enumerated;    Sandiman    v.    Breach  (i). 

And  in  the  32  Geo.  3,  c.  69,  s.  37,  the  signification  of  the 

word   *' tenement"    is    similarly   restricted:    Rex  v.    The 

Manchester  and  Salford    Water  Works  Company  (c).  Rex 

V.  Mosley{d).     [^Channel!,  B. — Suppose  a  house  was  built 

with  more  than  one  story  in  the  roof  contrary  to  the  102nd 

section  (e),  would  not  that  be  a  building  made  contrary  to 

the  Act  within  the  103rd  section?]     That  would  be  a 

building,  but  not  a  building  within  the   103rd   section. 

[Martin,  B. — The  reason  why  the  word  building  occurs 

where  it  does  in  the  103rd  section  is,  that  the  87th  section 

and  those  which  follow  it  up  to  the  96th  deal  with  sewers, 

drains,  privies,  cesspools,  and  ashpits,  and  then  the  96th 

and  following  sections  deal  with  buildings.     It  seems  to 

me   that   the   103rd  section   applies   to  all   the  previous 

sections  from  the   87th   to   the   102nd  inclusive.]      That 

cannot  be  so,  for  sect.  97  {f)  clearly  creates  an  obligation 

for  which   no  penalty  is  provided  by  the  103rd  section. 

[Channell,  B. — The  words  of  the  103rd  section  may  be 

large  enough  to  apply  to  the  present  case,  even  assuming 

they  do  not  include  an  offence  against  the  97th  section.] 

The  Legislature  must  be  presumed  to  have  been  acquainted 

with  the  ordinary  rule  of  construction,  by  which  the  effect 

(a)  18  C.  B.  N.  S.  168.  there  shall  npt  be  more  than  one 

(b)  7  B.  &  C.  96.  Btory  in  anj  part  of  the  roof  of 

(c)  1  B.  &  C.  630.  anj  house  hereafter  built.** 
(iQ  8  B.  &  C.  226.  (/)  Fbst,  p.  947. 

(e)  Sect.  102  enacts  i-^"*  That 
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to  be  restricted.  Again,  the  offence  under  the  101st 
section  of  commencing  to  build  before  approval  b  complete 
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a  building  or  other  work  within  the  103rd  section,  which 
signifies  the  completion  of  it — He  then  discussed  the  99th 
section,  contending  that  the  second  branch  of  it  was  satisfied 
by  a  sufficient  vacant  space  being  left  at  the  side  of  the 
building,  and  that  it  need  not  be  at  the  back.  Brown  v. 
The  Local  Board  of  Health  of  Holyhead  (a)  was  also 
referred  ta 

The  Court  (ft)  then  intimated  that  they  would  pro- 
nounce judgment  after  they  bad  heard  the  ailment  in 
the  second  case  (reported,  post^  p.  945.) 

Martin,  B.  (without  calling  upon  Mellishto  reply),  now  (c) 
said. — In  this  case  which  was  argued  before  my  brother 
Channell  and  myself,  we  are  of  opinion  that  the  magistrate 
was  right,  and  that  the  conviction  should  be  affirmed.  The 
appellant  was  charged  by  the  information  with  the  offence 
of  commencing  to  build  before  a  plan  of  his  building  which 
he  had  submitted  to  the  Local  Board  of  Health  for  the 
borough  of  Kingston  upon  Hull  had  been  approved  of  by 
that  Board.  The  enactment  which  requires  this  plan  to 
be  furnished  is  the  101st  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  but  in  order  to  understand 
that  enactment  it  is  necessary  to  refer  to  the  53rd  section 
of  the  Public  Health  Act,  1848.  That  section  enacts, 
^'  That  fourteen  days  at  least  before  beginning  to  dig  ot 
lay  the  foundations  of  any  new  house'*  certain  notice  thereof 

(a)  1  H.  &  C.  601.  pronounced  at  the  conclusion  of 

(fi)  Martin^  B.,  hrx^ChanneU^  B.      tlie  argument  in  the  scoond  case, 
(c)  Judgment  in  this  case  was 
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shall  be  given  to  the  Local  Board  of  Health,  '*  together 
with  the  level  or  intended  level  of  the  cellars  or  lowest 
floor,  and  the  situation  and  construction  of  the  privies  and 
cesspools^  to  be  built,  constructed,  or  used  in  connection 
with  such  house/*  Then  the  101st  section  of  the  Kingston 
upon  Hull  Improvement  Act,  1854,  enacts  that  *'in 
addition  to  the  particulars  required  to  be  stated  for  the 
approval  of  the  Local  Board  by  the  53rd  section  of  the 
Public  Health  Act,  1848,  there  shall  be  furnished  to  such 
Board  by  the  person  intending  to  build  or  rebuild  any 
bouse  or  construct  any  building,  a  correct  plan  or  plans  of 
the  proposed  building^  drawn  to  a  certain  scale,  **  which 
plan  shall  not  be  carried  into  execution  nor  the.  building 
commenced  until  the  same  plan  shall  have  been  approved 
by  the  Local  Board."  By  the  34th  section  of  the  Local 
Government  Act,  1858  (a),  the  53rd  section  of  the  Public 
Health  Act,  1848,  is  repealed,  and  in  lieu  thereof  it  is 
enacted  as  follows :    [His  Lordship  read  the  section  (a).] 


(a)  The  21  &  22  Vict.  c.  98, 
B.  84,  enacts  i—"*  The  fiflj-third 
and  seventj-second  sections  of 
the  Public  Health  Act,  1848, 
shall  be  repealed,  and  m  Ueu 
thereof  hQ  it  enacted  as  follows: — 
**  Eyerj  Local  Board  maj  make 
bje-laws  with  respect  to  the  fol- 
lowing matters  (that  is  to  saj) : — 

"  (1 ).  With  respect  to  the  level, 
width  and  construction  of  new 
streets,  and  the  provisions  for  the 
sewerage  thereof. 

"  (2).  With  respect  to  the  struc- 
ture of  walls  of  new  buildings 
for  securing  stabilitj  and  the 
prevention  of  fires. 

"(3).  With  respect  to  the  suffi- 
ciency of  the  space  about  build- 
ings to  secure  a  free  circulation 
of  air,  and  with  respect  to  the 
ventilation  of  buildings. 


'*  (4).  With  respect  to  the  drain- 
age of  buildings  to  water-closets 
privies,  ashpits  and  cesspools,  in 
connexion  with  buildings,  and  to 
the  closing  of  buildings  or  parts 
of  buildings  imfit  for  human 
habitation,  and  to  prohibition  of 
their  use  for  such  habitation. 

^And  they  may  further  pro- 
vide for  the  observance  of  the 
same  by  enacting  therein  such 
provisions  as  they  think  necessary 
as  to  the  giving  of  notices^  as  to  the 
deposit  of  platis  and  sections  hy 
persons  intending  to  lay  out  streets 
or  to  construct  buHdings^  as  to  in- 
spection by  the  Local  Board,  and 
as  to  the  power  of  the  Local 
Board  to  remove,  alter,  or  pull 
down  any  work  begun  or  done  in 
contravention  of  such  bye  laws : 
provided  always,  that  no  tuch 
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The  Local  Board  of  Health  for  the  borough  of  Kingston 
upon  Hull  acted  upon  the  power  contained  in  that  section, 
and  made  bye  laws,  which  were  approved  of  by  the  Secre- 
tary of  State  on  the  14th  of  August,  1860»  The  bye  laws 
relate  to  the  giving  of  notices  and  deposit  of  plans  by 
persons  intending  to  lay  out  streets,  or  construct  buildings. 
The  5th  bye  law  directs  **  that  fourteen  days  at  least  before 
beginning  to  dig  or  lay  out  the  foundations  of  or  for  any 
new  building,  the  penson  intending  so  to  build  shall  give 
to  the  Local  Board  of  Health  written  notice  thereof, 
together  with  a  plan  and  section  of  the  intended  building, 
showing  the  structure  of  the  walls,  and  space  about  the 
building  for  securing  a  free  circulation  of  air,  and  the 
proposed  arrangements  for  ventilation,  together  with  the 
intended  drainage  of  the  building,  and  the  water-closets, 
privies,  ashpits,  and  cesspools  in  connection  with  the 
building."  The  6th  bye-law  directs  that  ^Muring  that 
period  of  fourteen  days  the  Local  Board  shall  either  approve 
that  plan  and  section,  or  alter  the  same  as  they  think 
necessary  for  the  purposes  of  the  Public  Health  Act,  1848, 
and  the  statutes  incorporated  therewith ;  and  any  plan  or 
section  which  is  not  altered  during  that  period  shall  be 
considered  as  approved  by  the  Board." 

On  the  21st  of  October,  1864,  the  appellant,  who  pro- 
posed to  build  within  the  borough  of  Kingston  upon  Hull  {a), 


> 


bye  law  shall  affect  anj  building 
erected  before  the  date  of  the 
constitution  of  the  district.** 

(a)  The  2nd  section  of  the 
Kingston  upon  Hull  Improvement 
Act,  1854,  enacts  :— "  That  this 
Act  may  be  put  in  force  for  all 
the  purposes  thereof  within  the 
borough  of  Kingston  upon  Hull, 
ftc**  And  the  5th  section  of  the 
same  Act  enacti : — "  That   the 


major,  aldermen  and  burgesses 
of  the  borough  of  Kingston- 
upon-HuU  shall,  by  the  council 
of  the  borough,  be  within  and  for 
the  borough,  and  as  from  the  7th 
of  August,  1851,  the  Local  Board 
of  Health  under  the  Public  Health 
Act,  1848,  and  the  borough  shall 
be  one  district  for  the  purposes 
of  that  Act." 
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laid  before  the  Local  Board  of  Health  for  that  borough  a 

plan  of  four  proposed  houses,  each  having  a  sufficient  open      p-a»-om 

space  at  the  tide  to  constitute  a  compliance  with  the  99th  sec-    ,,    '• 

,  ,  ,  Hull  Looa& 

tion  of  that  Act.  provided  that  section  is  not  imperative  that      Board  of 

,  HXALTH. 

such  space  shall  he  at  the  bach.  On  the  22nd  of  October, 
1864,  the  surveyor  of  the  Local  Board  of  Health  wrote  to 
the  appellant  the  following  letter,  dated  from  his  surveyor's 
office : — '*  Sir.  I  beg  to  inform  you  that  your  plan  for  the 
erection  of  four  houses  in  Villa  Place  was  presented  to  the 
Works  Committee  yesterday,  and  it  appearing  there  would 
be  no  open  space  of  eight  feet  behind  such  bouses,  it  was 
resolved,  *  That  such  plan  be  not  approved  of,  but  referred 
to  the  Streets  and  Lighting  Sub-committee.' "  The  case  finds 
that  on  the  27  th  of  October,  1864, — consequently  within 
the  fourteen  days  prescribed  by  the  6th  bye  law — these 
proceedings  of  the  Works  Committee  were  confirmed  by 
the  Local  Board :  and  after  the  fourteen  days  had  expired 
their  decision  was  also  approved  by  the  sub-committee,  to 
whom  the  further  consideration  had  been  referred.  The 
appellant,  notwithstanding  the  communication  made  to 
him  that  his  plan  was  disapproved,  proceeded  to  build. 
The  question  is,  whether,  in  so  doing,  he  has  committed 
an  offence  within  the  101st  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854.    And  we  think  he  has. 

The  finst  point  made  for  the  appellant  was  that,  the  53rd 
section  of  the  Public  Health  Act,  1848,  being  repealed, 
the  101st  section  of  the  Kingston  upon  Hull  Improvement 
Act,  1854,  has  no  longer  any  operation.  But  to  this  aigu- 
ment  we  cannot  accede.  For  the  section  expressly  states 
that  *^  in  addition  to  the  particulars  required  to  be  stated 
for  the  approval  of  the  Local  Board  by  the  53rd  section 
of  the  Public  Health  Act,  1848,  there  shall  be  furnished" 
other  particulars,  which  the  section  proceeds  to  specify. 
That  is,  in  our  opinion,  an  absolute  enactment^  which  the 
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1865.        repeal  of  the  53rd  section  of  the  Public  Health  Act,  1848, 
V'"^'^^      can  in  no  wise  a£Pect. 

PVAaSON 

9'  Further,  it  was  areued  for  the  appellant  that  the  bye 

Hull  Local  '  *^  .         r    i      i        i 

Board  of     laws  which  were  made  under  the  34th  section  of  the  Local 

Government  Act,  1858,  in  lieu  of  the  53rd  section  of  the 

Public  Health  Act,  1848,  have  not  been  complied  with  by 

the  respondents.     Substantially,  I  think  they  have  been 

complied  with.     It  is  possible  that,  if  the  respondents 

could  have  altered  the  plan  so  as  to  have  shewn  an  open 

space  at  the  back  of  the  buildings,  that  ought  to  have  been 

done.     But  the  appellant  had  no  means  of  giving  such  a 

space  (a);  and  consequently  I  think  the  respondents  have 

substantially  complied  with  the  bye  laws  by  stating  within 

the  fourteen  days  that  they  disapproved  of  the  plan,  and 

would  insist  on  the  open  space  being  at  the  back,  and  not 

at  the  side. 

Mr.  Thompson  argued,  and  to  some  extent  appears  to 

have  satisfied  the  magistrate,  that  the  99th  section  of  the 

Kingston  upon  Hull  Improvement  Act,   1854,   does  not 

enact  that  the  open  space  shall  be  at  the  back.     Certainly 

the  introduction  of  the  words  ^*  other  vacant  ground  and 

area"  is  unfortunate,  since  it  is  most  desirable   that  an 

enactment  of  this  character  should   be   expressed  in  the 

clearest  terms.     But,  construing  the  enactment  as  in  my 

opinion  it  ought  to  be  construed,  viz.,  with  the  view  of 

ascertaining  what  the  real  intention  of  the  Legislature  was, 

I  think  that  it  does  require  the  open  space  to  be  at  the 

back.     The  space  is  to  extend  *^  from  the  main  building  for 

the  whole  length  of  such  building."   And,  coupling  that  with 

the  language  of  the  97th  section  (i),  I  think  the  legislature 

( a)  From  a  model  produced  was  a  warehouse  already  built  on 

in  Court  it  appeared  that  at  the  land  which  was  not  the  appel* 

back  of  the  buildings  which  the  lant*s  property, 
appellant  proposed  to  erect  there         (b)  See  poit,  p.  947. 


Pearson 
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intended  that  there  should  be  an  open  space  of  twenty  feet 

in  front  and  eight  feet  at  the  back,  so  as  to  secure   a 

thorough  ventilation   for   the    use   of   the  inhabitants  of    „     ^i. 

°  ^  Hull  Local 

houses  of  that  description.  It  is  not  necessary,  however,  Board  of 
to  decide  absohitelv  as  to  the  true  construction  of  the  99th 
section^  since  the  offence  against  the  101st  section  is  clear^ 
and  to  that  the  penalty  clause  applies.  The  buildings  of 
the  appellant  being  made  contrary  to  the  provision  in 
the  101st  section  that  before  commencement  the  plan  of 
them  should  be  approved  by  the  Local  Board,  were,  in  the 
language  of  the  penalty  clause  (a),  buildings  made  contrary 
to  a  provision  of  the  Act.  A  jurisdiction  being  conferred 
on  the  Local  Board  by  the  101st  section  which  entitled 
them  to  exercise  their  judgment,  the  appellant  had  no 
right  to  build  in  the  face  of  their  disapproval.  If  the  view 
on  which  the  Local  Board  acted  was  erroneous,  it  is  pro- 
bable that  by  proceeding  in  the  Court  of  Queen's  Bench 
the  appellant  could  have  compelled  the  Local  Board  to 
pursue  their  Act  of  Parliament.  But  what  he  did  he  had 
clearly  no  right  to  do,  viz.,  to  take  the  law  into  his  own 
bands,  and  act  in  direct  defiance  of  their  disapproval. 

As  regards  the  99th  section  I  own  that  I  should  not 
easily  be  convinced  that  Mr.  MelUsKs  argument  was  ill- 
founded  ;  but,  a  conclusive  judgment  on  that  point  being 
unnecessary,  I  think,  for  the  reasons  given,  that  the  con- 
viction should  be  aflSrmed. 

Channell,  B. — I  agree  with  my  brother  Martin  that 
this  conviction  should  be  affirmed.  The  information  charges 
that  the  appellant,  being  the  person  intending  to  build 
certain  houses  which  the  information  describes,  furnished 
to  the  Local  Board  of  Health  a  correct  plan  of  such  pro- 
posed buildings  as  required  by  the  statute ;  but  unlawfully 

(a)  Seet  103,  amr,  p.  984. 
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commenced  such  buildings  before  the  said  plan  was  ap« 

proved  by  the  Local  Board.    The  question  is,  whether,  on 

9*  the  facts  before  us,  the  appellant  is  guilty  of  that  offence, 

Hull  Local  ^  ^  •   ^»       i 

Board  of    and  liable  to  the  penalty  which  the  magistrate  has  inflicted. 

HSALTH*         __ 

The  penalty,  if  imposed  at  all,  is  imposed  by  the  103rd  section 
of  the  Kingston  upon  Hull  Improvement  Act,  1854.  And 
I  will  presently  consider  whether  the  language  of  that  sec- 
tion is  sufficiently  comprehensive,  and  at  the  same  time 
sufficiently  precise  to  hit  the  offence  which  the  information 
charges.  But,  first,  I  will  consider  the  offence  itself;  and 
for  that  purpose  it  will  be  necessary  to  refer  to  the  101st 
and  99th  sections. 

It  was  argued  for  the  appellant  that  the  machinery 
which  the  101st  section  contemplates  could  not  now  be 
carried  out,  and  consequently  that  we  ought  to  dismiss  that 
section  from  our  consideration.  The  ground  on  which  we 
were  asked  to  do  so  was  that  the  101st  section  of  the 
Kingston  upon  Hull  Improvement  Act,  1854,  provides 
that,  in  addition  to  certain  particulars  required  by  the  53rd 
section  of  the  Public  Health  Act,  1848,  there  should  be 
furnished  such  other  particulars  as  the  Kingston  upon  Hull 
Improvement  Act,  1 854,  requires.  It  was  said  that,  by 
the  Local  Government  Act,  1858,  the  53rd  section  of  the 
Public  Health  Act,  1848,  had  been  repealed,  and  that 
the  necessary  and  inevitable  consequence  was  to  render 
nugatory  the  101st  section  of  the  Kingston  upon  Hull 
Improvement  Act,  1854,  so  far  as  that  Act  required  the 
delivery  of  additional  particulars.  I  cannot  accede  to  that 
argument.  Doubt  may  indeed  exist  how  far  the  provisions 
of  the  Public  Health  Act,  1848,  have  been  repealed,  or 
still  continue  operative  within  the  borough  of  Kingston 
upon  Hull;  but  the  101st  section  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  is,  I  think,  clearly  in  fbree ; 
so  that,  if  the  plan  which  it  requires  was  not  approved  of 
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bj  the  Local  Board,  an  offence  was  commiitcd  against  that 
section. 

As  regards  the  99th  section,  if  it  were  necessary  to    „     •• 

''  Hull  Looas 

express  a  decisive  opinion  I  should  adopt  Mr.  MelUMt     Board  or 

argument,  that  the  section  points  to  an  open  space  at  the 

back  of  the  house,  and  not  at  the  side.     I  agree,  indeed, 

with  Mr.  Thompsmi  that  the  words  **  back  yard"*  must  be 

read  as  if  they  were  connected  together,  and   then  the 

words  "  other  vacant  space  and  area,''  without  mention  of 

their  being  also  at  the  back,  give  rise  to  the  doubt  which 

has  been  pressed  upon  us.     But  to  my  mind  the  words 

immediately  following,   viz.,  ''extending  from  the  main 

building  for  the  whole  length  of  such  building,"  to  a  great 

extent  clear  up  that  difficulty.     Moreover,   Mr.  MelliMs 

construction  would  tend  to  carry  out  a  main  object  of  the 

enactment,  which  contemplates  the  erection  of  many  houses 

adjoining    and   contiguous  to    one  another,  and  fronting 

what  may  be  termed  a  street.     Clauses  of  the  enactment 

were  referred  to  in  the  argument  which  throw  light  upon 

this  subject,  and  looking  also  at  them  I  think  the  object 

of  the  legislature  was  to  provide  for  a  yard  or  open  spacQ 

at  the  back  of  the  house  and  not  at  the  side,  and  tbat  by 

the  adoption  of  this  construction  that  object  will  be  best 

attained. 

As  to  the  offence  against  the  101st  section,  which  is  the 
offence  charged,  it  is,  in  my  judgment,  established,  though 
that  question  also  is  not  free  from  difficulty.  The  matter 
submitted  to  the  Local  Board  was  not  foreign  to  their 
official  duties,  but  one  which  they  had  a  right  to 
consider,  and  to  express  their  opinion  upon.  I  think, 
therefore,  they  had  a  right  to  disapprove  of  the  plan. 
Then  comes  the  question,  did  they  in  fact  disapprove  of 
it?  I  think  they  did.  There  is  no  necessity  to  repeat 
what  my  brother  Marim  has  aaid  on  this  aabject,  or  to 
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1865.       particularize  the  facts  stated  in  the  case;  but  in  my  jodg- 

^y^"^^^^      ment  there  was,  as  matter  of  fact,  a  notification' from  the 

Pearson 

V,  Local  Board  to  the  appellant  that  the  plan^hich  he  had 

Hull  Local  \  . 

Board  or  '  sent  in  for  their  consideration  was  not  approved.     It  wai 

argued,  applying  the  bye  laws,  that  the  plan  must  be  taken 
as  approved,  on  the  ground  that  it  was  not  disapproved  of 
within  fourteen  days.  But,  even  assuming  the  correctness 
of  that  argument  I  think  there  was  suflScient  evidence  that 
within  fourteen  days  a  competent  body  of  competent 
authority  disapproved  of  the  plan.  The  matter  was,  in- 
deed,  sent  for  consideration  to  a  second  committee,  who 
concurred  with  the  first ;  but  that  concurrence  cannot,  in 
my  judgment,  render  the  disapproval  which  the  first  com- 
mittee had  communicated  to  the  appellant  other  than  a 
disapproval  within  the  section. 

One  question  remains :  whether,  supposing  the  offence 
to  be  made  out,  there  is  any  section  in  the  Act  of  Parliament 
which  enables  a  magistrate  to  convict  summarily  in  the 
penahy  in  which  the  appellant  has  been  convicted.  The 
103rd  section  (a)  mentions  the  word  '*  building,**  and  on 
that  the  respondents  rely.  I  am  not,  however,  insensible 
to  the  force  of  Mr.  Thompsons  argument  as  to  the  meaning 
which  that  word  would  ordinarily  receive  when  found  as 
it  occurs  in  the  103rd  section.  If  we  were  restricted  to 
that  section  alooe^  and  had  no  other  means  of  collecting 
the  meaning  of  the  word  *'  building,'*  I  should  feel  much 
influenced  by  that  argument.  But  while  I  admit  the 
application  of  the  maxim  nosdtur  a  sodis  to  words  of  this 
description,  I  feel  quite  at  liberty  to  look  at  the  earlier 
sections  of  the  Act,  and  not  to  limit  myself  to  that  interpre* 
tation  which  I  might  feel  bound  to  adopt  if  I  looked  only 
at  the  words  of  the  103rd  section.  1  think  thait  sections 
96,  97,  and  98,  entitle  us,  without  infringing  the  ordinary 
'■    -    o'         :  (o)  See ontip, p.  934.     '  ' 
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rule  of  construction,  to  give  the  word  "building**  a  larger 

interpretation.  There  is  considerable  force  in  the  argument      ^ 

that  the  subjects  enumerated  in  the   103rd  section  have  ^' 

HoiL  Local 

been  previously  dealt  with  in  a  given  order.     First  sewers      Board  of 

and  drains ;  then  privies,  cesspools,  and  ashpits,  and  lastly 

buildings ;  buildings  having  an  especial  consideration,  and 

being  dealt  with  in  the  96th,  97th,  and  98th  sections.     I 

think,  therefore,  the  word  "  building"  ought  here  to  receive 

such  an  interpretation  as  will  support  the  information ;  and 

I  come  to  this  conclusion  with  the  more  satisfaction  from 

the  belief  that,  without  infringing  any  well  settled  rule  of 

law,  we  are  carrying  out  that  which  I  cannot  doubt  was 

the  intention  and  policy  of  the  legislature  in  passing  the 

Act. 

In  my  judgment  the  conviction  should  be  aflSrmed. 

Martin,  B. — Our  formal  answer  to  the  questions 
submitted  is : — that  we  decline  to  answer  the  first  question ; 
that  upon  the  second  question  we  think  that  the  magistrate 
was  right,  and  that  in  point  of  law  the  appellant's  plan 
was  not  approved  of,  and  that  the  appellant  was  legally 
convicted  under  the  101st  section. 

(Conviction  affirmed. 


Same  v.  Same. 

At  a  Petty  Sessions  for  the  borough  of  Kingston  upon 
Hull,  on  the  17th  day  of  March,  1865,  an  information  was 
preferred  by  the  respondents)  the  Local  Board  of  Health 
for  the  said  borough  against  Charles  Pearson,  the  appellant, 
under  sect.  97  of  the  17  &  18  Vict.  c.  cl,  entidad  tha  Kings- 
ton upon  Hull  Improvement  Act,  18Mt  €liii|i|ig  thit  Im 

VOL.  iiL — H.  &  c  a  Q  Q 
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the  said  Charles  Pearson  did,  on  the  9tb  of  March,  18^5,  at 

the  borough  of  Kingston  upon  Hull,  unlawfully  cause  to  be 

9.  used  as  a  dwelling  house  a  certain  building  in  Villa  Place, 

Hull  Local 
BoA&oof      within  the  district  of  the  Local  Board  of  Health  for  the 

said  borough,  without  the  previous  consent  of  such  Boards 

there  not  being,  or  adjoining,  or,  belonging   thereto,  or 

occupied  therewith,  either  a  street  or  a  clear  open  space  in 

and  to  the  full  extent  of  the  front  thereof  of  not  less  than 

twenty  feet  in  width,  and  upon  the  bearing  the  appellant 

was  convicted  of  the  said  oiFeoce  ^nd  adjudged  to  forfeit 

and  pay  the  sum  of  10f»  and  also  1/.  Is.  Qd.  for  posts. 

The  appellant  being  dissatisfied  with  such  determinationj 
the  magistrate^  pursuant  to  the  30  &  21  Vict,  c  43>  s.  2, 
stated  a  case  for  the  opinion  of  this  Court  (so  far  as  mate- 
rial) as  fqlbws:*-T- 

At  the  hearing  of  the  above  information  on  the  applica- 
tion of  the  appellant,  the  whole  of  the  evidence  affecting 
the  former  cases  was,  by  the  consent  of  the  respondent, 
agreed  to  be  taken  as  proved.  The  magistrate  expressed 
at  the  time  an  opinion  that  the  evidence  adduced  on  the 
former  trials  in  reference  to  the  charge^  M^der  the  101st 
and  99th  sections  could  not  affect  the  legal  liabilities  of  the 
appellant  under  the  97th  section  of  the  Hull  Improvement 
Act,  as  the  plan  furnished  by  the  appellant  under  the  101st 
section  related  only  to  the  buildings  then  intended  to  be 
erected,  and  in  nowise  affected  the  user  of  such  buildings 
the  legal  provisions  as  to  which  are  contained  in  the  97th 
section  of  the  same  Act,  and,  moreover,  that  there  was  no 
user  of  such  buildings  until  long  aii^r  he  had  heard  the 
two  first  trials. 

If,  however,  the  Court  of  Exchequer  should  considi^r 
such  a  course  desirable  or  propter,  it  was  to  be  assumed  tbf^t 
all  theiacts  found  by  the  magistrateiin  the  case  ^submitted 
loibe  20i\n  as  to  the  offence  under  the  101st  Bectioft^^f 
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the  Hull  Improvement  Act  were  also  found  as  facts  in  this 


case. 


The  facls  found  by  the  magistrate  as  to  this  case  are  as 
follows.  The  words  of  the  97th  section  of  the  Hull 
Improvement  Act  are : — 

"  That  any  building  after  the  commencement  of  this  Act 
built,  or  any  building  -after  the  commencement  of  this  Act 
rebuilt,  except  on  the  site  of  a  building  used  immediately 
before  the  pulling  down  thereof  as  a  dwelling  house,  or 
any  part  thereof  respectively,  or  any  building  before  the 
commencement  of  this  Act  built  and  not  then  used  as  a 
dwelling  house  or  any  part  thereof,  shall  not,  without  the 
previous  consent  of  the  Local  Board,  be  used  as  a  dwelling 
bouse  except  only  during  such  time  as  there  is  adjoining 
or  belonging  thereto  or  occupied  therewith  a  street  or  a 
clear  open  space  in  and  to  the  full  extent  of  the  front 
thereof,  and  of  not  less  than  twenty  feet  in  width/' 

The  appellant  has  recently  built  four  dwelling  houses  in 
"  Villa  Place,"  not  on  the  site  of  any  dwelling  house  pre- 
viously pulled  down. 

Legal  proceedings  have  recently  been  taken  by  the  Local 
fioard  of  Health  against  the  appellant  for  commencing  such 
four  houses  before  the  plan  of  such  houses  had  received  the 
approval  of  the  Local  Board. 

Subsequently  to  the  conviction  of  appellant  in  such  pro- 
ceedings he  completed  his  houses,  and  has  since  caused  the 
same  to  be  used  as  dwelling  houses  without  the  previous 
consent  of  the  Local  Board.  There  are  houses  in  Villa 
Place  opposite  to  the  four  houses  recently  erected  by 
appellant,  and  such  opposite  houses  were  built  prior  to  the 
passing  of  17  &  18  Vict.  c.  ci.,  and  have  been  continuously 
and  are  now  occupied  by  different  tenaots^ 

(The  ca^  then  stated  facts  upon  wbi^'tlf&4&a|^nte 
decided  thai  tbeiB  wfis  neither!  8tt^to||JRp|''^|^'^^|^ 

Q  Q  qS 
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1865.  space  adjoining  or  Delonglrig  (6  (lie  said"  roift  looses,  or 

^-^^•""^  occupied  therewith,  in  and  to  tlfic^ %^1^ extent*  of  ?nc  froht 

p.  thereof, 


Hull  Local 
BoA&oov      space  ^  .       , 

ALTH.  roadway)  being  only  seventeen  leer from  '^appeuant*8  uwa- 
ling  houses  to  the  opposite  d weiring  nouses.)  ^ 
rhe  question  for  the  ppinion  of  the^Court  is(^fl): — 
Whether  upon  the  above  statement  of  Tacts  ine  magis- 
tratc  was .  right  in  hid  decision,  thar  in  point  or  law  an 
offence  has  been  ^committe<l  b^  tne^'appeflant^'&3^'^iaS^^ng 
bis  house  to  be  iised  wrthout  (ne  previous '  consent  oinne 
Local  Board. 

It'the  Court  8h66i^^e"«^ii{{l)h^fiSlt' ILe^'sdM^-^. 
viclW  w^  legaily'  AncI  i)tb|)*iy' li{ftai;"M'%'4'l^1fiftPI. 
liable  as  aforesaid,  ^bdngiSilty^'O^^ii  m  IBil'c^lA^ciio'n^ 
to  stand;  bdrif  toCTblift'sli^titt'BaW^i^fflSrfi'dVfe^^^, 
tiien  ttie's^cl  "i'^tbfndiU^A"  tU  {^"y^ttl^d^mV^''^ 

argiie  f6r  th^^'todiV^l^oiKi  8{'*HyaIt^p%t%t  t66re(t) 
"caWedoii''  •''"'"'''*  ''■"''"'   "''  "'  -J^vod  jj.(iilIo7/b  /;  oorb'-: 
-•VI  tr^i?.-;!   0,1''--.'}   u'vvvvAf.  1      .)«-iit   Ino7/    );;il:    ton    ovrip 

kpp^llant  liL  'b^ift'ibbvlctbli'br  aff'iJff^(le'«Htle?afiy^!j?A 
Mciib^  (iVo¥'tll*^'*lh^t'<rii  iPn^Hifll*'TB*/pi^m^=^'iSbt, 

i8^4i'forcaWiaj^¥H^'i]^U'fil^'^^^l{n^!by^e''A'%^ 

.rtvin.ij  r...;liy7;i.  v)j  (ijOc.  ?jjni[)ii»d  -fovo  Jofi  Jiid  fi-^io!.'  oJnr 

';  (i)  'tt^''<s.fe'"ilU^^<iii'*l"^W  ^'^  fw«et«eV.'*W,  ft  «t'[j«b«si^ 
Mlowing-jcpiUtioos';  but  ttf  pnah  r>^»10c|)^tr<)fMMMf«>)<^ez^t 

no  opinion  upon  them  :—  »hoild  be  ofnot  lew  than  tweiitj 

''-:' '♦(^ethe*,  tipoit  tte  ftdi4,''«e«rfj  fietSi'^iatKrp  oilT     .^oitoo. 

belonguig  to  the  said  four  house*,   '  BramweU,'^^  and  ChaimeU,  B.' 
or  occupied  therewith,  a  ifcfifetcp'^*"*^  ^  AnU,  p.  947. 


]\hyi{^  i???.^lf7.J«.ft5VI^??d,r"??^r  ,the.  103rd  section 
?!!li?^((?"^?^.  ^S  ^i;:,  sewer,  ^drain^  privy,  cesspool, 
^h'P\h,k¥!i^i^^Mlr  91'i^r  vf ork,  be. made,  or  suffered  to  con- 
%«?j  ^l^iVf^UjP  any.  provisions  of  this  Act,"  the  person  so 
offending  shall  be  liable  to  a  penalty  of  5/.,  an3  also  a  penalty 
of  10*.  din:ing\  every  day  of  its  contihuance.  First,  the 
^'^^^^v.*\^^"^ipg''  in, that  section  does  not  mean  a  dwelling 
W'^^^M}  ?.te?^^?^.??f;^^?^:^T^  ^usdern  generis  with 

|te;P':?;Y^l^?|^.f|!^'^^^«^      P^f^,  C.  B.-The  section 
|}fg^?.Ml*.V^^nY  sewer,  flrain.  &c..  &c.,"  and  then  says 

"building  or  other  work" — not  ''building  or  other  houses/'] 

•  MM^f^b  *5?ifi(^^ib%'H'R^im  ^.f.S^. >#^S?r. .  The  97th 

-A^ct.  j3;|ic |9^§,l^,rs}^fis,^tp,b^^|l^^^        iUs^/ijpjnaling  between 
such  as  arc  dwelling  houses  and  such  as  are  not.     The  lan- 

(8^»g^jrRf^^^^3lPM.^MWs .f>y^r,Th'^.^..?ll^*^^  sections. from 

.,f^<^)'8Z«'?  .AF\«Js}vc.;] .|,Xfi  ftl^fi  j^gisl^itur^  had  jAtended  to 

include  a  dwelling  house  in  the  103rd  section,  they  wpuld 

have   put   that   word  first.     [Martin  B. — The  legislature 

,pJ?{>Sfrirn?^S.,l?ff  slf«VFx»B>fty  te-riR^njI?  J  jth^t  ^thc  .local 

natc  works,  but  not  over  buildings  such  as  dwelling  houses. 

/Sftc^^llft  »  j^gijljdiflft^q^l  as  ^.^dv^yipg  Jipuse.^coi^lrarjf  to 

^<ht'^y</<rfeJ6Tfe'*>f  thi^^07tbifiectioiH  W  not  a  buildipg  "made 

or  sutfcred  to  continue,    wiihm  the  mcanuig  of  the  103rd 

section.     The  tni^owng  iof»  that  aection  Wi  i^,  ftny  building 

'^Ait'lJ^  pftjsSciMj^^^  by  addftigitnateifial  to  material 
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1865.  ^^^  when  made  suffered  to  continue.   The  usinff  a  building 

"^^    j'  as  a  dwelling  house  cannot  be  a  making  of  it^  or  sufferii^  it 

V.  when  made  to  continue;  for  the  user  only  commences  aftef 

Hpu  LooiL  . 

BoAkD  ov  the  building  is  made*     It  would  be  puttitigi  a  strained  con- 


BiBjLvtii, 


strnction  on  the  103rd  section  to  bold  that  the  penalty 
imposed  on  the  ^^  making  a  building^  applied  to  a  building 
already  made.    The  103rd  section  is  a  penal  clause^  and 
therefore  ought  to  be  construed  strictly.    [Bramwett^  B.— 
The  latter  part  of  that  section  authorizes  the  Local  Board 
to  amend  or  alter  the  building  as  they  think  fit;  and  if  that 
applied  to  the  user  of  a  building  it  woidd  enable  them  to 
turn  the  tenant  out.]     The  proceeding  for  an  infringement 
of  the  97 tb  siection  is  either  by  indictment^  or  under  Ihe 
Public  Health  Act.     Thirdly,  the  97th  sectjoni  is  oonfined 
to  buildings  originally  built  for  purposes  othet^  than  as 
dwelling  houses,  and  s^erwards  converted  into  dwelling 
houses';  as,  for  instande^  if  a  cotton  factory  were  converted 
into  a  lodging  house.     The  99tfa,  lOOtb,  and  101st  sec- 
tions, which  contain  provisions  as  to  dwelling  bouses,  shew 
that  the  97th  section  was  not  intended  to  apply  to  the 
building  of  a  dwelling  house* 

Mellishi  in  reply. — Firet,  has  thfe  appellant  committed  an 
offence  under  the  97  th  section?  Secondly^if  so,  had  the 
magistrate  jurisdiction  under  the  103rd  section^  to  impose 
the  penalty?  The  97 tb  is  one  of  several  provisions  to  pro- 
mote the  health  of  the  town  by  improving  the  dwelling 
houses.  They  begin  with  the  96th,  which  pre8cril)es  the 
thickness  of  external  ^vall8.  Then  follow  the  9?tb,  98th, 
and  99th  sections,  which  provide  for  space  about  buildings, 
the  size  of  areas,  Coiirts,  and  alloys,  and  the  space  for  ordi- 
nary houfecs.  The  word  *' building*' is  used  in  its  general 
sense.  The  96th  section  says. ^'^^  that  the  following  refla- 
tions as  to  building  jhail  be  ^forced iwilbia.  thp  bomugfa.*^ 


Pbarsok 


That  clearly  inclodes  dwelling  houses.    Then  the  97  th 

section  says  "  that  any  bailding  after  the  commencement  of 

this  Act  built,  &C|  shall  not,  without  the  previous  consent  v. 

-,  Hull  Local 

of  the  Local  B6ard,  be  used  as  a  dwelling  house.  The  word     Board  <n 

*' building"  in  the  103rd  section  is  placed  after  sewer,  drains 
&C.,  in  otder  to  follow  the  same  order  in  which  the  sections 
beginning  with  the  87th  and  ending  with  the  100th  pre- 
scribe regulations  for  those  sereral  matters.     The  appel- 
lant, by  building  and  osing  a  dwelling  house  contrary  to 
the  provisions  of  the  97th  section,  has  '*  made  and  suffered 
it  to  continue^"  within  the  meaning  of  the  103rd  section 
No  doubt,  the  97th  aeciion  is  so  worded  as  to  make  the 
offence  consist  rather  of  the  user  of  the  building  than  the 
original  making  of  it,  but  tliat  is  for  the  benefit  of  the 
builder.    There  might  be  a  wall  or  building  within  ten  feet 
of  the  ground  on  which  the  new  houses  were  about  to  be 
built,  and  if  the  plan  sent  for  approval  by  the  Local  Board 
shewed  that  the  wall  or  building  would  be  removed  before 
the  houses  were  completed,  there  would  be  no  reason  for 
refusing  to  allow  thetn  to  be  commenced.    To  meet  such  a 
case  the  legislature  has  prohibited  the  user  of  a  building  lis 
a  dwelling  house  unless  it  has  the  prescribed  open  space  in 
front  of  it.    [Bramwelly  B.-^Can  it  be  an  offence  under 
the  103rd  section  ^Mo  suffer  to  continue,"  unless  the  build* 
ing  is  "  made''  contrary  to  the  provisions  of  the  Act?]  The 
penalty  of  5/.  is  imposed  on  the  '^sufi^ring  to  continue'^  as 
a  substantive  offence,  and  then  there  is  tbe  dnily  penalty  of 
10«.  for  the  continumg  ofibnc^,  ^  that  tbere  nsay  be  an 
offence  by  ^^  a  sufieHng  to  continue^'  without  a  ^*  making." 
[BramweUi  B.-i-A  man  mafcea  a  sewer  contrary  to  the  pro- 
visions of  the  Act^  and  thdh  dies ;   if  his  heir  takes  the 
estate  and    allows  the    seller  to    remain   in    the   saipe 
cohdiiidn,  would  he  be  liable  to  the  pen)alty  of  d/L  for 
a  ^iufibring  to  comixaier}     *' Suffering  to.  conHinjae" 
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does  not  mean  the  mere  continuance  of  ,aa  original 
offence  for  which  a  daily  penalty  of-  lOr^^is  imposed, 
bat  may  be  a  subBtamtiye  offence- liaUe. to./ the.  penalty 
of  5/.  Unless  the  lOdrdaection  applies -ta.ofijsncesiinder 
the  97ch,  the  only  proceeding  is  by  iodiotment for  a  miade- 
meanor.  Botif  the  appellant  bad  been  indicted,  it  would 
no  doubt  have  been  aigued  that  the  103rd  8ectiob.ou^t  to 
be  construed  liberally  so  as  to  prevent  tbebflfeader  from 
being  subjected  to  so  severe  a  punishment  as  imprisonment. 


Martin,  Bi**^  We  are  all  of  opinion  that  the  appellant 
built  a  building  whieh^>  without  the  consent  of  the  hoai 
Board,  was  used  by  him  as  a  dwelling  hofiBe  during  a  time 
when  there  was  not  adjoioiog  to  it  a  street  or  open  space  in 
front  of  not  less  than  twenty  feet^  contrary  to;the  ppovisions 
of  the  97th  secticm).  Upon  the  other  point  we  will  take 
time  to  consider. 

'^    Cur,  ad9*  vulL 

'  The  learned  Judges  having  (fiffered  in  opinion,  in  Tri- 
nity Vacation  {June  23)  the  following  judgments  were 
delivered. 


.  Bramwell,  B.,  said.^In  this  case  the  Lord  Chief 
Baron,  my  brother  Channell  and  myself  are  of  opinion 
that  the  conviction  xannot  be  Qustitined.  On^  point  was 
disposed  of  upon  the  argument,  and  the  only  remaining 
one  is  that  upon  which  we  now  express  our  opinion. 

•  The  question  is  whether  an  offence  under  the  97th 
section  of  the  Kingston  upon  HuU  Improvement  Act,  1854, 
is  within  the  penalty  clause,  sect.  103.  The  offence  of 
which  the  appellant  has  been  convicted  is  that  of  using  as 
a  dwelling  house  without  the  previous  consent  of  the  Local 
Board  of  IJeiilth  fk  buildiag»  there  ngit. being,  or.  ai^oining 
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or  belongtQg  thereto^  or  ocoapied  therewith^  either  a  street        1865. 

or  A  clear  open  space  in  and  to  the  full  extent  of  the  front      J^^'^*' 

thereof  of  not  less  than  twenty  feel  in  .widths     We  think  »• 

•^  Hull  Looai 

that,  the  appellant  i8:'pot  liableto  the  penaitVy  and  for  this      Boakdoi 

Hkalth. 
reason.     The  words  of  the  penalty  clause  are,  '^.  that  if  any 

sewer,  drain^  privy>  ce^pbol, .  ashpit,  fttotftn^  (which  we 
think;  would  apply  to  a  dwelling  house ),^^  or  other  work,  be 
made  or  miffered  to  eontiaue  contrary  to  any  of  the  provi- 
sions of  this  Act,.  &c«, -every  person  so  offending  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  5/.,  and  for 
every  day  after  the  first  during  which  the  offetice  continues 
asum  not  exceeding  10«l"  -  We  think  that  the  expressions 
there  shew  that  there  jcaii  be:  no  Buffering  to  continue  con- 
trary ta  the  Act  unless  there  isamoAih^  contrary  to  the  Act, 
and  that^  if  a  penalty  <3fi  5h  do  not  attach  for  the  making, 
neither  can  a  penalty  of  a  sum  not  exceeding  lOi.  for  every 
day  after  the  first  attach  for  suffering  the  continuance.  In 
other  words,  it  seems  to  us  that  there  can  be  no  liability  to 
a  penalty  under  the  103rd  section,  unless  the  building  has 
been  madey  as  well  as  8n£Eered  to  coatiniie,  contrary  to  the 
Act«  We  think  that  the  usixg  of  a  building  as  a  dwelling 
house  without  the  prescribed  space  in  front  is  not  a  making 
of  a  building  within  the  meaning  of  the  103rd  section^  and 
therefore  ^neither  can  ih^  eentmuifig  to  use  it  he  &  suffering 
to  continue  contrary  tp  the. provisions  of  that  section.'  We 
think,  therefore,  that  the  penalty  clause  does  not  apply  to 
a  person  wlio  has  been  convicted  of  ail  offence;  under  the 
97th  section ;  and,  the  act  of  pariiament  having: provided  no 
specific  penalty,  the  olily  proceeding  which  can  be  taken 
against  him. is  by  indictment. 


\o 


r  MAprrik,  B. — I  very  much  regret  this  difference  of 
opinion^  as  it  seems  to  me  the  result  of  a  miMSit  astute 
erUioistJd-  of  the  words  of  thel  108t^^  sitodof^, 'Wycb,  it^iitj 
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opinioD,  was  intended  by  the  legislature  to  apply  to  this 
case. 

The  facts  are  these: — The  97  th  section  of"  The  Kingston 
upon  Hull  Improvement  Act^  1854,"  makes  it  an  offence  to 
use  as  a  dwelling  house,  without  the  consent  of  the  Local 
Board,  any  building  which  has  not  adjoining  to  it  a  street 
or  open  space  in  front  of  not  less  than  twenty  feet  in  width. 
The  statement  of  the  magistrate  shews  that  the  appellant^s 
house  is  of  that  character,  and  that  he  has  infringed  the 
97th  section  of  the  Act  of  Parliament.  Then  the  question 
is,  whether  the  building  the  house  and  using  it  as  a  dwel- 
ling house  was  a  **  building  made  or  suffered  to  continue'' 
contrary  to  the  provisions  of  the  103rd  sebtion.  I  think  it 
was.  It  seems  to  me  that  when  it  was  used  as  a  dwelling 
house  it  was  thereby  made  a  building  for  dwelling  contrary 
to  the  Act. 

The  objection  is  the  result  of  a  most  astute  verbal 
criticism,  and  as  I  am  satisfied  the  legislature  intended  to 
impose  a  penalty  upon  all  offences  contrary  to  the  pro- 
visions contained  in  the  sections  88  to  102  inclusive,  in  my 
judgment  it  would  be  a  mercy  to  the  appellant  and  others 
similarly  circumstanced  so  to  bold  rather  than  subject  them 
to  the  peril  of  an  indictment  preferred  and  carried  on  at 
the  expense  of  the  public  funds  of  the  town  of  Hull.  For 
these  reasons  I  think  that  the  conviction  ought  to  be 
affirmed. 

Judgment  for  the  appellant 
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Belding  and  Another,  Assignees  of  the  Estate  and  Effects       June  8. 
of  Randlesome,  a  Bankrupt,  t;.  Read. 

X  ROVER  by  a  bankrnpt's  assignees  for  the  conversion  A.  being  in- 
of  the  bankrupt  8  goods  after  his  bankruptcy.  defendant, 

Pleas.     First,  not  guilty.     Second,  that  the  plaintiffs,  as  Sim^vbm  of 
such  assignees,   were   not   possessed   as   alleged.     Issues  J^^^^i* 

thereon.  furniture, 

plate,  Imen, 

The  cause  came  on  to  be  tried  at  the  Norfolk  Spring  &c.,  and  all 

other  his  per- 

Assizes,  on  the  28th  of  March,   1865,  before  Cockbum,  sonal  estate 
C.  J.,  when  a  verdict  was  entered  for  the  plaintiffs  for  the  whatsoever 
sum  claimed,  subject  to  a  case  (so  far  as  material)  as  tJ^eafurto 
follows :-  *-K' 

The  plaintiffe  are  the  assignees  of  George  Kinff  Randle-  ^^^lling- 

*  ODD  house,  farm  or 

some,  who,  before  and  at  the  time  of  his  bankruptcy,  resided  premises  at  R. 

*^     ''  or  elsewhere  m 

and  carried  on  the  business  of  a  grocer  and  draper  at  Great  Britain, 
Reedham,  in  the  county  of  Norfolk.     In  the  month   of  sell  and  satisfy 
January,  1857,  the  bankrupt  was  carrying  on  the  business  Power  was 
of  a  cattle  dealer  at  Reedham  aforesaid,  under  the  name  §*efendant  to 
of  George  King,  and,  being  indebted  to  the  defendants  to  ^l^^^^e""'""^ 
the  amount  of  300/.,  on  the  24th  day  of  that  month  he  ^^^  assigned 

•^  might  be,  and 

executed  (o  the  defendant,  who  required  the  same,  a  bill  take  possession 

of  such  goods; 
of  sale.  and  a  further 

By  this  bill  of  sale  the  bankrupt  granted,  bargained,  sold  the  sum  due 
and  assigned  unto  the  defendant  all  his  household  furniture,  paid  upon 
plate,  linen,  china,  glass,  all  his  stock,  cattle,  horses,  farming  entiri^n  any 

premises 
which  might  from  time  to  time  be  in  A/s  occupation  and  "  distrain"  the  goods  there  found 
for  the  sum  due ;  and  if  it  should  not  be  paid  within  one  day  to  sell ;  and  it  was  declared 
that  until  the  defendant  should  think  fit  to  take  possession  of  the  assigned  premise^  A. 
might  retain  possession. 

The  defendant,  fire  y  e  arafter,  entered  A.'s  premises,  and  having  demanded  payment  of 
A.'b  wife,  forthwith  8eized(along  wiUi  other  goods  of  A.)  goods  which  A.  had  acquired 
since  the  execution  of  the  bill  of  sale,  and  after  remaining  in  possession  six  days  sold  them. 
The  day  after  the  sale  A.  became  bankrupt. — Held,  in  troTer  by  A/s  assignees,  that  they 
ir«rs  sntitled  to  recoTtr  tbt  toIuo  of  the  after  aoquiied  goods. 


9(,,Orep^.Z?^^fl:<^^^..tfpor^Jf^^^^  sf^me   into 

ro^ej,  9^  to,  p^y  JLhw^p^t  ,t^i^  59ftj5,.p/ prppwpg-and 
j^erfectiog  i  «ucU  \  bill,  of .  salg,, .  t|ie  cjjargps.  apd  .  e^cpeipaes 
a)Hpndipg;  such,  convprsrqi^.  hj^^v  il|iqpj^yir,9f .  the  thc;^:^y 
feigned  premises,  and  qU  ojihec  exp!^^^,attendi;:)g  tiie 
execution  of  the  trusts  tber^bj  cj^eatx^fl,  j^f^d  lhca,to  pay 
q^reddinto  ;tiin)self|.  fhe  defei^i,^^.  tb^.  sf^^n,jvf  3Q0/,,^pfl 
iflLtqrest^  j^ndj^Ptpay.^he  ,»ni5)|us,.  if,,^jyri)to[;lhe,:I^,w)trA)pL 
'X^(ie  bill  qf  sale  alsa  ea;ipoyi;^iredvj^he,,d^fej:)fl^nt,  [l^is  exe- 

CMtors,  &c.,  01!  finy  persqa.:a,ytlivpi^(}iobKi.^)Ri  o^  fhtm^ 
ei<l>er.>yith  oy  wiUiou^jany  peaj(?a,o%eiV:  ^^f^^tf^t  \^\iojx  ^ 
jfpAtipu^i  innpps^es^ipn  ofi ^ft*^.  ih^redMa^PCf^jl^. j\5^^  pjrenwses 
upon,  whieb  «ny  .port  of  i  thei  good^r .  pbaU^l^j  »a^d^  p^rs^wJ 
estate  tlit^eby.  a^^^:m%ht  bapp^Ai/tOnbl^,  la^d  ^to,  t^l^e 
pios&eaaion  of.  «iaob  goods^' eh^&el8(^d:])ei^p,al  estate,  uyoxi 
the  trusts  aforesaid ;  and  for  thcpurj^sq.pf  taking  posses- 
sion it  was  declared  that  it  3hoi4d  berM^vfidiqrhipn  or  tbcro 
to  break  open  or  remote  any  4^r*>tvrf>dM>x>  ^c.,..>viib(Q^l 
being' liable r to  any^^ctioD  for  ao  doing;  ioroipruki^g  and 
oontinuiog  in  possession  of  the  said  hj^rcd^tj^fnents.and  prc- 
fiiiiscs  ;  1  jirid '  the  banknipti -thereby  iJovenot^tetl  '\y\^y  the 
A^i&siAtinXi  on  demand  being  tnadeJifriihe^safmii.W  }«%y  him 
the  sam  lof  500/.,  /with  iWercst-  thercon>v/tu  ibcr.eoHipiUfld 
from  the  date  thereof  until  payment.  An^i  in  fCi^^  tiie 
sfifid  sum  of  ^00/.  andiir^erest  should  not  beopaid  to  the 
defendant  on  demand  being  ymade  fur\ t1i^\sains'  tx$  aforesaid^ 
the^bitl  of  sale  empowiored  tlve  defendant^^oraoy  person 
atothoriJKcdfcy  hirti,  dt  any  time  thereafter,  and ifrqn^  time 
IK^  titnef'uniil  the  said  sum  of  3€0/v^^d.  iniereat!  shoEuld  be 
^1^,  to  ^mp<hf  MyiVfay^  andfvm^iA^  ^.lai^fctWiiAL 
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proper  into  arid 'ti'poVi' all  and  every  tlic  hereditaments  arid 
premises  which  I'nigHt  Ifrom^ Viine  (6  'VitHe  be  iW  ihe  octbpa- 
tion  of  the  1)anli^rtVpt,  SAd  1M6  distWin  tli^^^^ 
chattels  th^reToiifitf  fcr  the  saitT  suih  xiT  306/:  and  ihtet'^st ; 
and  in  base  iJh6h  idW  and  iriteinest;'  tbgetbeV  With  ^hd  costs 
of  lakingiatid  tfe^hg  snch^'distrbss,  should  not  be"|^*d 
WWiiri  one  day-df 'tftle*  nrtrikin^' thereof,  the  defehdarit  was 
erti|)b\vered  to'seir^dfch  gcidds  awd  chattels,  tri  oW^i-'thit, 
by  m^iti^'bf'isucfr'ailstlress  aM  sttle,  the  *ttid  6um  of  800/. 
ahd  ihtrieii,  'iridkff' costs 'bfatiy*idifeitrefe  br  dtstrt^ses 
rii?ght1>e  pWd^lb  th«'  deKHAm:  AnJ  thfe  lattkrti^  did, 
by  ihd'safid' bill^^of  ttlle;  aath6rize  the  defettdatit  to  jjfead 
stfch  bill  df»EiI^a^'  a  leave  aiild  lichee  6t  a  gerieral' release 
fri'baroF  arty'adlioii  t^Mch'ittight  be  brdoght  f^  breaking 
irito  01*  rertft5rtfng  irl  «&t'  iipott  such  liei<editftm^t^'iind^^^ 
thls^s  to  dftn^esfmiy  6^  Kk"  dififtrci/iriirig  and  Veiling  the  goods 
ittd'cBatteB  th^i^e^UndJ'  And  it  waft'  by^lhe  Aald^bill  of 
sale  ddcl^i^  tl^at  \intil'tt^  d^fendattf  should  tbiMc  fle  to 
t^ke  posse^ibn'of  thd 'SAidi  'A^i(;ned^  premises,  it  sh)Oii)d"be 
lawful  fdr  tife  barikrtipt  to  retain' posisessiott  thereof/ 

Th€*  biirdfWi' wins' dWy  filed  ki' thfe  Qu^iaV  Bench 
Oflfic6  on  the  ffth'of  Febttiarv,  1857i '    •      •        ! 

After  the  e>^et!ution'of  the  bill  of  sale  the  banktrupt  con- 
tinued  to  carry' on '  his  then  tirade  of  a  cattle 'dealer,  and 
from  time  to  rime-sold  Bud  disposed  of  his'  stook  in  trade 
as  such  dealcr>\and  puvthased  otlier  cattle- in  fiubBtitittion 
thereof,  but  he  was  tiot  'possessed  of  any  ^tlie  ontbe  6th 
of  Jatiuary,  1862,       ■-..■■- '.^-i  ''p.--  i.-vc/.-r    j::.-..   y.ii    .,., 

In  the  momh  of  April  next' aAcr  the  execuiion  erf*  the 
bill  of  sale  the  bankrupt  coimneDoed  the  •  trade  of  ra. grocer 
and  general*  ehopldcaleir  atille^baiivi^fidiffrom  VimeMto 
time  purdiased  gdods*  in  the  way  of  bitf  -trade  itod.  Bold 
somd  of  the  same,  andso  ott  from  time  to  .licd^;  umU  the 
6lfa  of  J«Dmi3fy  ISaa^iwhea  h^/was  jn^  possomw  of  gOQjdp 
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1865.        constituting  his  stock  in  trade  as  such  grocer  and  general 

^T"^^"^      shop  dealer,  and  of  the  horse  and  sncr  hereinafter  men- 

f.  lioncd. 

Bead. 

The  whole  of  such  stoclc  in  trade  was  purchased  after 
the  execution  of  the  bill  of  sale. 

On  the  8th  of  January,  1862,  all  the  bankrupt's  goods 
and  chattels  were  taken  possession  of  and  dealt  with  by  the 
defendant  as  hereinafter  mentioned,  and  it  is  in  respect  of 
these  acts  of  the  defendant  that  the  present  action  has  been 
brought 

On  or  about  the  8th  of  January,  1862,  Samuel  Aldred, 
an  auctioneer,  was  authorized  by  the  defendant  to  distrain 
the  furniture,  goods,  chattels  and  effects  of  the  bankrupt  in 
default  of  payment  of  the  sum  of  245/.  17^.  6d.s  due  from 
him  to  the  defendant  under  or  by  virtue  of  the  above  men- 
tioned bill  of  sale. 

On  the  8th  of  January,  1862,  Samuel  Aldred  proceeded 
to  the  dwelling-house  and  premises  occupied  by  the  bank- 
rupt in  Reedham,  and  where  he  resided,  and  upon  inquiry 
Samuel  Aldred  was  informed  that  the  bankrupt  was  from 
home.  Samuel  Aldred  then  stated  to  the  wife  of  the  bank- 
rupt that  he  was  authorized,  as  the  fact  was,  to  demand 
and  receive  payment  of  the  sum  of  24SL  I7s,  6</.,  due 
from  her  husband  to  the  defendant,  otherwise  be  should 
have  to  put  into  effect  the  provisions  of  the  bill  of 
sale ;  and  he  made  a  formal  demand  of  the  said  amount 
to  the  wife  of  the  bankrupt,  but  the  same  remained 
unsatisfied.  On  the  same  day  Samuel  Aldred  distrained 
the  furniture,  goods,  chattels  and  effects  found  upon  the 
said  premises  of  the  bankrupt,  pursuant  to  his  instnictions, 
and  on  the  14th  day  of  the  same  month  he  sold  the  same 
by  public  auction.  The  whole  of  such  goods  and  chattels 
were  of  the  value  of  97/.  2^.,  and  such  part  of  the  last 
mentioned  goods  and  chattels  as  were  purchased  by  the 
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bankrupt  after  the  giving  of  the  bill  of  sale  were  of  the 
value  of  47/.  17s.  2d. 

On  the  same  8th  of  Janiiarv,  the  defendant  entered 
certain  livery  stables  and  premises  at  Great  Yarmouth  not 
in  the  occupation  of  the  bankrupt,  and  seized  and  took 
possession  of  a  horse  and  gig  of  the  bankrupt,  standing  at 
liverjy  and  sold  the  same  on  the  28th  of  the  same  month. 

The  horse  and  gig  had  been  purchased  bj  the  bankrupt 
after  the  giving  of  the  bill  of  sale,  and  they  were  of  the 
value  of  16/.  On  the  13th  of  January,  1862,  the  bank- 
rupt was  adjudicated  a  bankrupt  on  his  own  petition,  and 
on  the  14th  day  of  January  notice  of  the  filing  of  the 
petition  was  given  to  the  auctioneer. 

On  the  28th  of  January,  1862,  the  plaintiffs  were  duly 
appointed  creditors*  assignees  of  the  estate  and  effects  of 
the  bankrupt. 

The  questions  for  the  opinion  of  the  Court  are : — 

1.  Whether  the  bill  of  sale  was  void  under  the  Statute 
of  Elizabeth,  or  under  the  bankruptcy  Acts.  If  not 
void, 

2.  Whether,  under  such  bill  of  sale  the  defendant  could 
lawfully  seize  and  sell  all  or  any  and  which  of  the  aftcF 
acquired  goods  and  chattels  of  the  bankrupt. 

If  the  bill  of  sale  was  void,  the  verdict  is  to  stand  for  the 
plaintiffs  for  the  sum  of  113/.  2s.  If  the  defendant  could  not 
lawfully  seize  and  sell  any  of  the  after  acquired  goods  and 
chattels  of  the  bankrupt  the  verdict  is  to  stand  for  the  plain- 
tiffs for  the  sum  of  Q2l  5s.  8d.  {a).  If  the  defendant  could 
lawfully  seize  and  sell  such  only  of  the  after  acquired  goods 
and  chattels  of  the  bankrupt  as  were  found  on  bis  premises 
at  Rcedham,  the  verdict  is  to  stand  for  the  sum  of  16/.  If 
the   defendant  could  lawfully  seize  and  sell  all  the  after 

(a)  Ilie  correct  amount  eecros  to  be,  63/.  17#.  2d, 
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1865.        acquired  poods  and  chattels  of  the  bankrupt,  the  verdict  is 
to  be  entered  for  the  defendant. 


Beldiho 
Bkad. 


(yMalley  {PIMiifh  with  him),  for  the  plaintiffs.— The 
defendant  claims  under  a  bill  of  sale  given  him  by  the 
bankrupt  for  a  past  debt,  but  it  is  conceded  that,  owing  to 
the  time  which  has  elapsed  since  the  bill  of  sale  was  exe- 
cuted, that  document  cannot  now  be  impeached.  On  the 
other  hand  its  operation  as  a  conveyance  can  only  be  to  pass 
property  which  belonged  to  the  bankrupt  at  the  time  when 
he  executed  it.  Property  which  the  bankrupt  has  since 
acquired  vests  in  the  plaintiffs  as  his  assignees,  and  there- 
fore as  to  that  part  of  the  property  seized  they  are  entitled 
to  a  verdict  It  is  true  that  the  bill  of  sale  empowers  the 
defendant  to  ''distrain"  and  sell.  But  on  that  power  the 
defendant  cannot  rely,  since  by  its  terms  it  can  only  be 
exercised  when  a  demand  for  payment  has  been  made  on 
the  bankrupt.  Here  no  such  demand  was  made.  The 
demand  made  on  the  bankrupt's  wife,  who  had  no  authority 
from  him  to  pay  what  was  demanded,  was  clearly  insuflS- 
cient.  Moreover,  where  by  an  instrument  of  this  character 
money  is  payable  on  demand,  there  is  no  default  in  pay- 
ment until  the  maker  of  the  instrument  has  had  a  reason- 
able time  allowed  to  procure  the  money :  Toms  v.  Wilson  {ay 
Brighty  v.  Norton  {by  As  regards  the  horse  and  gig,  there 
is  the  further  point  that  they  were  not  seized  upon  the 
premises  of  the  bankrupt. 

Keane  {A.  K.  Stephenson  with  him). — This  is  an  action 
of  trover  brought  by  a  bankrupt's  assignees,  and  it  is  a 
settled  rule  that  the  assignees  of  a  bankrupt  must  make  oat 
an  equitable  as  well  as  a  legal  title.  At  law  it  is  conceded 
that  goods  which  the  bankrupt  acquired  after  executing  the 
(a)  4  B.  &  S.  442.  {¥)  3  B.  k,  8.  905. 
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bill  of  ^ale  would  not  pass  to  the  defendapt.  .But  in  equity 
the  rule  is  different.  The  deed .  purports  to  convey  all 
property  of  the  bankrupt  **  being  or  hereafter  to  ^e"  on  his 
premises  at  Reedhani,  or  elsewhere  in  Great  Britain. 
Those  words  create  a  contract  which .  in  equity  would  bind 
his  after-acquired  property  from  the  moment  of  its  acquisi* 
tion  :  Holroyd  v.  Marshall  (a).  .  Further,  the  deed  contains 
two  powers.  The  first,  which  empowers  the  defendant  to 
enter  and  take  possession  of  the  goods  assigned,  is  absolute 
in  its  terms,  and  justified  the  seizure.  The  second,  which 
empowers  the  defendant  to  ^*  distrain"  and  sell,  is  condi- 
tional upon  a  demand  of  payment  being  first  made.  But 
a  demand  on  the  bankrupt's  wife,  at  his  own  house,  was 
sufficient  to  justify  the  sale  when  a  reasonable  time  had 
elapsed  for  the  husband  to  make  the  payment ;  for  the 
parties  could  not  have  contemplated  that  the  demand 
should  in  all  events  be  personal,  otherwise  the  bankrupt, 
by  absenting  himself  from  home,  might  defeat  the  claim. 
Apart,  however,  from  the  powers  in  the  bill  of  sale,  for  the 
reasons  first  stated  this  action  is  not  maintainable. 

O^Malley  was  not  called  on  to  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  verdict 
entered  for  the  plaintiffs  must  stand  for  62/.  5^.  8(/.,  the 
other  portion  of  the  plaintiff's  claim  being  abandoned. 
Although  the  validity  of  the  bill  of  sale  cannot  be  im- 
peached, its  operation  is  by  no  means  that  for  which  Mr. 
Keane  has  contended.  The  law  has  long  been  settled  that 
a  person  cannot  by  deed,  however  solemn,  assign  that 
which  is  not  in  him — in  other  words,  that  there  cannot  be 
a  prophetic  conveyance.  In  my  judgment  the  defendant 
could  not  lawfully  seize,  as  he  has  seized  here,  property 

(a)  lOH.  L.  C.  191. 

VOJ.  111.— H.  &C.  R   R   R  EXCH. 
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18C5.  which  the  bankrupt  acquired  after  the  bill  of  sale  was 
executed;  and  in  this  view  I  see  nothing  inconsistent  with 
the  principle  laid  down  in  Holroi/d  v,  Marshall  {a\ 

Martin,  B.— -I  am  of  the  same  opinion.  This  deed 
comprises  two  descriptions  of  security,  and  deals  with 
them  separately.  First,  it  professes  to  convey  to  the 
defendant  *^  all  the  household  furniture,  plate,  linen,  china, 
glass,  all  the  stock,  cattle,  horses,  farming  implements, 
crops,  book  debts,  and  all  other  the  personal  estate  and 
effects  whatsoever"  of  the  bankrupt  "  now  being  or  here- 
after to  be  upon  or  about  the  dwelling-house,  farm  and 
premises  situate  at  Reedham,  or  elsewhere  in  the  kingdom 
of  Great  Britain.**  Now,  although  I  am  disposed  to  think 
that  the  words  "  hereafter  to  be**  are  a  mere  nullity,  1  will 
assume  that  the  parties,  by  using  those  words,  intended 
to  assign  what  at  law  is  not  assignable,  viz.,  property  which 
the  bankrupt  might  afterwards  acquire.  That,  however, 
according  to  the  principle  laid  down  in  Holroyd  v.  Mar- 
shall  («),  would  give  the  defendant  no  equitable  estate  in 
such  property,  but  he  would  have  a  mere  executory  right 
under  the  contract,  in  respect  of  which  no  bill  would  lie 
for  specific  performance.  And  the  reason,  which  is  most 
clearly  stated  by  the  Lord  Chancellor,  is  that  the  equitable 
title  to  goods  as  well  as  to  land  is  confined  to  specific  goods, 
and  does  not  extend  to  goods  which  are  undetermined. 

The  next  portion  of  the  deed  on  which  Mr,  Keane  has 
relied  empowers  the  defendant,  or  any  person  authorized 
"by  him,  with  or  without  any  peace  officer,  **to  enter  upon 
and  continue  in  possession  of  any  hereditaments  and  pre- 
mises upon  which  any  part  of  the  goods,  chattels  and 
personal  estate  hcrehy  o&si(jncd  may  happen  to  be,  and  to 

(a)  lOH.  L.  C.  101. 
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take  possession  of  such  goods,  chattels  and  personal  estate."        1865. 
I  think  that  power  relates  only  to  property  which  can  at 
common  law  form  the  subject  of  an  assignment. 

But  there  is  a  further  power  in  the  deed,  which,  in 
my  judgment,  does  relate  to  after-acquired  property.  The 
deed  contains  a  covenant  by  the  bankrupt,  that  on  demand 
he  will  pay  to  the  defendant  the  sum  of  300/.,  with  interest 
at  5/,  per  cent.,  and,  if  the  said  sum  and  interest  be  not 
paid  on  demand,  the  deed  empowers  the  defendant^  or  any 
person  authorifed  by  him,  from  time  to  time  until  the  said 
sum  and  interest  be  fully  paid,  to  enter  by  any  ways  and 
means  he  may  think  proper  upon  the  premises  which  may 
from  time  to  time  be  in  the  occupation  of  the  bankrupt ; 
and  there  ^*  distrain  the  goods  and  chattels  there  found  for 
the  sum  of  300/.  and  interest."  The  word  *^  distrain*'  is  not, 
indeed,  appropriate  to  this  subject,  but  it  obviously  means 
that  the  defendant  may  take  possession  for  the  purpose  of 
obtaining  a  beneficial  interest,  by  the  sale  of  which  to  satisfy 
bis  debt  And  if  the  defendant  had  executed  this  power 
according  to  its  terms,  he  would  have  been  entitled,  by 
virtue  of  it,  to  enter  upon  the  premises  of  the  bankrupt, 
and  take  possession  of  any  goods  belonging  to  him  which 
might  be  there  found,  and  to  sell  them,  and  apply  the  pro- 
ceeds in  satisfaction  of  his  debt.  But  in  my  judgment  the 
defendant  was  never  in  a  position  to  exercise  this  power, 
inasmuch  as  no  sufficient  demand  of  payment  was  ever 
made ;  for  I  think  the  demand  made  on  the  wife  was  insuf- 
ficient. There  is  nothing  to  shew  that  a  demand  ob  the 
husband  was  impracticable,  and  the  deed  does  not  contain 
any  stipulation  that  a  notice  may  be  left  at  the  dwelling- 
house,  though  that  stipulation  is  frequently  made.  More- 
over, as  regards  the  horse  and  gig,  they  were  not  on  premises 
in  the  occupation  of  the  bankrupt. 

R  K  K  2 
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18G5.  ^^^  ^^^  ^^  Holroyd  v.  Marsliall  (a),  to  which  I  have 

already  adverted,  is  distinguishable.  There,  as  I  read  the 
judgments  of  the  I^rd  Chancellor  and  Ix>rd  Chelmsfhrds 
the  property  in  dispute,  which  was  new  machinery,  by 
being  brought  into  the  mill  and  affixed  to  the  old  machinery, 
was  sufficiently  earmarked  to  have  entitled  the  mortgagee 
to  file  a  bill  for  specific  performance.  Here,  I  think  that 
is  not  the  case ;  and,  if  not,  the  defendant,  having  no 
beneficial  interest  in  the  after-acquired  properly,  the  plain- 
tifis,  as  assignees  of  the  bankrupt,  are  entitled  to  it  equitably 
as  well  as  legally. 

Bramwell,  B. — I  am  of  the  same  opinion.  As  to  the 
horse  and  gig,  they  could  not  be  taken  und^r  the  general 
power,  because  they  were  not  on  premises  where  it  antho* 
rized  them  to  be  seized.  As  to  the  residue  of  the  goods 
acquired  after  the  bill  of  sale  was  executed,  the  exercise 
of  the  power  was  conditional  upon  a  defnand,  and  no  suffi- 
cient demand  was  made.  Mr.  Keane  relies,  however,  on 
the  earlier  part  of  the  deed,  which  purports  to  convey  all 
future  as  well  as  present  property,  and  contends  that,  by 
virtue  of  it,  the  defendant  has  acquired  the  beneficial 
interest  in  all  his  assignor's  after-acquired  property.  The 
effect  of  this  w*ould  be  that  the  moment  the  assignor  ac- 
quired any  property  within  the  kingdom,  his  assignee 
would  at  once  acquire  a  beneficial  interest  in  it.  But  the 
case  of  Holroyd  v.  Marshall  (a),  which  has  been  relied 
on,  does  not,  I  think,  establish  that  proposition.  There 
machinery,  which  in  a  sense  was  not  specific  when  the  deed 
was  executed,  having  become  specific  by  being  broo^ 
into  a  particular  mill,  and  made  a  part  of  its  machinery, 
it  was  held  that,  although  the  added  machinery  was  not  iD 
existence  when  the  deed  was  executed,  a  covenant  or  grant 

(c)  10  H.  L.  Cts.  191. 
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of  this  nature  would  confer  an  equitable  interest  in  it  But  ISQ5. 
bere  the  property  acquired  after  the  bill  of  sale  was  exe- 
cuted has  never  become  specific,  so  as  to  form  the  subject 
of  a  decree  for  specific  performance.  I  think,  therefore 
that  case  does  not  govern  the  present.  Moreover,  reading 
the  whole  of  this  deed  together,  it  would  not  seem  to  have 
been  the  intention  of  the  parties  that  the  defendant  should 
acquire  a  beneficial  interest  in  the  after-acquired  property, 
until  after  a  demand  for  payment  had  been  made.  On  both 
grounds  I  think  the  verdict  should  stand  in  respect  of 
the  after-acquired  property, 

Channell,  B. — I  agree  that  the  verdict  for  the  plaintifiis 
should  stand  for  62/.  5s.  Sd.,  the  value  of  the  goods  acquired 
by  the  bankrupt  after  the  execution  of  the  bill  of  sale. 
The  question^  in  substance,  is,  whether  the  bankrupt's  pro- 
perty in  these  goods  had  been  divested  before  he  made 
himself  bankrupt  ?  I  think  it  had  not.  As  a  general  rule, 
though  some  few  exceptions  are  pointed  out  in  Sheppard's 
Touchstone  (a),  a  bill  of  sale  can  at  law  operate  ns  a  con- 
veyance only  of  property  which  exists  and  belongs  to  the 
assignor  at  the  time  when  he  executes  it.  In  equity  there 
is  a  well  known  rule  that  what  has  been  contracted  to  be 
done  is  to  be  considered  as  done ;  and  in  Holrayd  v.  Mar" 
shall  (b)  the  House  of  Lords  appear  only  to  have  adopted 
and  carried  out  that  rule.  But  the  goods  which  formed 
the  subject  of  that  inquiry  were  goods  of  a  specific  charac- 
ter, brought  upon  the  premises  after  the  contract  was  made, 
and  there  afiixed  to  and  made  a  part  of  the  old  machiner}** 
Here,  as  regards  the  after-acquired  property,  the  contract 
was  operative  to  this  extent,  that  it  conferred  on  the  de- 
fendant certain  rights  to  be  exectited  in  accordance  with 
the  power  which  the  deed  gave,  and  had  the  defendant  so 
(a)  Pages  241,  242.  (b)  10  H.  L.  Cai.  191. 
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exercised  thenii  although  the  after.«cquired  property  coald 
not  pass  bj  the  deed  iuelf,  it  might  have  passed  by  the 
defendant's  subsequent  act  of  intervention.  But,  inasmuch 
as  the  demand  made  was  not  a  demand  in  accordance  with 
the  power,  that  was  not  such  an  act  of  intervention  as 
could  pan  the  property.  « 

Judgment  for  the  plaintifis  for  62/.  5^.  Bd. 


June  8.  Scott  v.  Berry. 

JJeCLARATION  by  indorsee  against  maker  of  a  bill 
of  exchange  for  lOOL  payable  three  months  after  date,  and 
for  money  lent,  &c. 

Plea,  by  way  of  equitable  defence. — That  after  the  accru- 
ing of  the  plaintiff's  claim,  and  after  the  11th  of  October, 
1861,  the  defendant  was  indebted  to  the  plaintiff  and 
divers  other  persons,  and  thereupon,  while  he  was  so  in- 


A  deed  of 
compositioii, 
under  the 
Bankruptcy 
Act,  1861, 
between  the 
debtor  of  the 
fiiBtpart,  two 
sureties  of  the 
second  part, 
and  the  sereral 
other  persons 
whose  names 
were  hereunto 

subscribed  and  seals  affixed,  of  the  third  part  (after  reciting  that  the  parties  of  the  second 
and  third  parts,  creditors  of  the  debtor,  had  agreed  to  accept  a  composition  of  3«:  b^^Hnb 
pound,  on  having  the  same  secured  by  the  joint  and  several  promissory  notes  of  the  sureties 
and  the  debtor,  payable  in  two  e(^ual  insfcalinents  on  the  20th  August  and  20th  Septembec; 
and  that  the  debtor  and  the  sureties  had  made  and  delivered  to  each  of  the  parties  of  the 
third  part  their  joint  and  several  promissory  notes),  contained  a  covenant  by  which  the 
debtor  and  sureties,  and  each  of  them,  covenanted  with  the  parties  of  the  thud  part,  and 
with  each  and  eveiy  of  them,  that  they  the  debtor  and  sureties,  or  one  of  them,  should  pay 
the  several  promissory  notes  as  they  should  respectiyeljr  become  due,  and  shoidd  also  make 
and  deliver  to  all  the  other  creditors  of  the  debtor  like  joint  and  several  promissory  notes, 
payable  at  the  several  times  and  in  manner  aforesaid,  for  the  like  composition  of  3s;  in  the 
pound  upon  their  respective  debts,  and  should  pay  such  composition  to  each  of  the  last 
mentioned  creditors  at  the  several  times  and  in  manner  aforesaid,  and  the  said  parties  of 
the  third  part  and  the  sureties,  and  each  of  them,  covenanted  with  the  debtor  that  they 
and  each  of  them  hare  accepted  and  will  accept  the  said  promissory  notes  by  way  of  compo- 
sition and  payment  of  3^.  in  the  pound  upon  the  amount  of  their  several  debts  in  rail 
discharge  of  their  debts,  and  that  upon  payment  of  the  said  promissory  notes  they  and  eadi 
of  them  would  execute  to  the  debtor  a  general  release  and  discharge  from  their  debts.  The 
requisite  majority  in  number  and  value  of  creditors  had  in  writing  assented  to  the  deed,  but 
the  only  parties  ^ho  had  executed  it  were  the  debtor  and  the  two  sureties  i^-^Held^  tha^  as 
there  were  no  p^a^es  of  the  third  part,  neither  assenting  or  dissentins  ereditoxs  oould  sae 
on  the  deed,  and  therefi^re  both  were  on  an  equality,  and  the  deed  Tslid, 
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debted^  an  indentnre  was  made  as  follows:-^''  This  indent  1866. 
ture^  made  the  38th  of  Jane,  1864,  between  Joha  Berry^ 
of,  &c.,  maltster,  of  the  first  part,  James  Kiowles,  of,  ftc, 
ami  Benjamin  Berry,  of,  ftc,  of  the  second  port^  and  the 
seTeral  other  persons  whose  names  are  hereto  subseribed 
and  seals  affixed,  of  the  third  part :  Whereas  the  said  Jbhn 
Berry,  being  unable  to  pay  his  creditors  the  full  amount  of 
their  debts,  hath  proposed  to  pay  to  the  whole  of  his  credi- 
tors a  composition  of  3s.  in  the  pound  upon  the  several 
debts :  And  whereas  the  parties  hereto  of  the  sedond  and 
third  parts,  who  are  creditors  of  the  said  John  Berry  in  the 
several  sums  of  money  set  opposite  to  their  respective 
names  hereunto  subscribed,  have  agreed  to  accept  the  said 
composition  on  having  the  same  secured  by  the  joint  and 
several  promissory  notes  of  the  said  John  Berry,  and  ctf 
the  said  James  Knowles  and  Benjamin  Berry,  as  his  ddre- 
ties,  bearing  even  date  herewith,  and  payable  by  tifO  eqdiil 
iflStttlmetits  otl  the  20th  of  August  liiid  the  20t6  of 
S^fytember  following,  and  by  the  gtant  and  assigntnettt 
bereinaftei^  Contained :  And  whereas  the  said  iohn  Berfjr 
and  James  Knowles  and  Benjatnin  Beny  have  a(icordingIy 
made  and  delivered  to  each  of  the  said  parties  hereto  of 
the  third  patt  theit"  joint  and  several  promissory  notes  for 
payment  of  the  said  composition  at  the  several  times  and 
in  manner  aforesaid :  and  whereas  a  majority  in  number 
representing  three-fourths  in  value  of  th^  creditors  of  thd 
said  John  Berry,  whose  debts  respectively  amount  to  101 
and  upwards,  have,  before  or  after  the  execution  hereof 
by  him,  in  writing  assented  to  and  approved,  find  do 
hereby  assent  to  and  approve  of  the  deed,  which  is  made 
and  intended  to  be  executed,  registered  and  carried  into 
effect  in  pursuance  of  and  in  manner  provided  by  the 
Bankruptcy  Act,  1861 :   Now  this  indenture  witnessdth 


968  SXCHEQTJE&  BBPOBTS. 

1865.        ^^^  ^^  pursuance  of  the  said  agreement,  and  for  the  con- 
siderations herein  mentioned,  they  the  said  John  Berry, 
James  Knowles  and  Benjamin  Berry,  do  hereby,  for  them- 
selves, their  heirs,  &c.,  and  each  of  them,  for  himself  his 
heirs,  &c.,  doth  hereby  covenant,  promise  and  agree  with 
and  to  the  said  parties  hereto  of  the  third  part,  and  with 
and  to  each  and  every  of  them,  that  they  the  said  John 
Berry,  James  Knowles  and  Benjamin  Berry,  or  one  of 
them,  shall  and  will  well  and  truly  pay  the  said  several 
promissory  notes  as  and  when  they  shall  respectively  become 
due ;  and  shall  and  will  also  make  and  deliver  to  all  the 
other  creditors  of  the  said  John  Berry  like  joint  and  several 
promissory  notes  payable  at  the  several  times  and  in  man- 
ner aforesaid,  for  the  like  composition  of  3s.  in  the  pound 
upon  their  respective  debts,  and  shall  or  will  pay  such  com- 
position to  each  of  such  of  the  last  mentioned  creditors  at 
the  several  times  and  in  manner  aforesaid.     And  the  said 
several  parties  hereto  of  the  third  part,  and  the  said  James 
Knowles  and  Benjamin  Berry  (so  far  as  relates  to  their 
respective  debts),  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  &c«,  do  and  each 
of  them  doth  hereby  covenant  with  the  said  John  Berry, 
his  executors,   &c.,  that  they,  and   each  of  them,   have 
accepted,  and  will  accept,  the  said  promissory  notes  by  way 
of  composition  and  payment  of  3«.  in  the  pound  upon  the 
amount  of  their  several  and  respective  debts,  and  in  full 
discharge  of  the  said  John  Berry,  his  executors,  &c.,  and 
his  and  their  estate  and  efiPects  from  the  same ;  and  that, 
upon  payment  of  the  said  promissory  notes,  they  and  each 
and  every  of  them  will,  at  the  costs  and  charges  of  the 
said  John  Berry,  his  executors,  &c.^  execute  and  give  to 
him  or  them  a  general  release  and  discharge  from  their 
several  and  respective  debts. — The    deed   contained  an 
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assignment  unto  James  Knowles  and  Benjamin  Berry  of  all        1865. 
the  real  estate  of  John  Berry ;  and  of  all  his  stock  in  trade, 
book   debts^  ready  money,   goods,  chattels  and  personal 
estate,  in  trust  to  sell  and  realize  the  same,  and  to  pay  the 
expenses  relating  to   the   preparation  and   carrying  into 
effect  of  the  deed ;  and  then  to  pay  the  composition  of  3«« 
in  the  pound  upon  all  the  debts,  and  to  take  up  and  pro- 
vide for  the  promissory  notes  as  the  same  should  become 
payable,  and  to  pay  the  ultimate  surplus  (if  any)  of  the 
monies  to  the   said  John   Berry. — Averments:    that  the 
deed  was  executed  by  the  said  John  Berry^  James  Knowles 
and  Benjamin  Berry :  that  a  majority  in  number,  represent- 
ing three-fourths  in  value  of  the  creditors  of  the  defendant 
whose  debts  respectively  amount  to  lOL  and  upwards,  have 
in  writing  approved  of  or  assented  to  the  said  deed ;  and 
the  said  trustees  appointed  by  the  said  deed  duly  executed 
the  same ;  and  the  said  deed  was  duly  registered,  and  the 
defendant  has  done  and  performed  all  things,  and  all  things 
have  happened  and  exbt,  required  by  the  statute  to  make 
the  said  deed  valid  and  binding  on  the  plaintiff  in  respect 
of  the  said  debt :  and  the  defendant  has  always  been  ready 
and  willing,  and  still  is  ready  and  willing  to  pay  the  plain- 
tiff the  said  composition  of  3^.  in  the  pound  upon  his  said 
debt^  as  by  the  said  deed  in  that  behalf  provided,  and  ten- 
dered and  offered  to  pay  the  same  to  the  plaintiff  at  the 
time  and.  in  the  manner  in  the  said  deed  provided,  and  the 
plaintiff  refused  to  accept  the  same ;  and  the  defendant 
now  brings  into  Court  the  sum  of  15/.,  being  the  amount 
of  the  said  composition  upon  the  said  debt  of  the  plaintiff, 
ready  to  be  paid  to  the  plaintiff,  and  all  conditions  having 
been  performed,  and  all  things  having  h^pened  necessary 
in  that  behalf,  the  plaintiff  became  and  was  and  is  bound 
by  the  said  deed  as  if  he  had  been  a  party  thereto  and  had 
executed  the  same. 
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1M&  Replication.--«That  the  defendant  did  not  make  the 

tender  and  ofiPer  as  in  the  plea  alleged*— Issue  thereon. 

The  cause  was  tried,  before  Piffoit,  B.,  at  the  Middlesex 
Sittings  in  Trinity  Term,  when  the  jury  found  a  yerdict 
for  the  defendant* 

T.  Jams,  in  the  same  Term,  obtained  a  rule  nisi  to  enter 
the  Terdict  for  the  plaintiff  non  obstante  veredicto^  on  the 
ground  that  the  deed  set  forth  in  the  plea  was  not  binding 
on  the  plaintiff^  and  gave  advantages  to  the  partieB  thereto 
of  the  third  part  which  it  did  not  give  to  the  plaintiff  or 
other  creditors  not  parties  to  the  deed ;  against  which 

Haytif  Seijt.^  and  Kemphy  now  shewed  cause.— The 
deed  is  between  the  debtor  of  the  first  part,  two  sureties, 
who  are  also  creditors,  of  the  second  part^  and  the  crediteif 
who  execute  of  the  third  part ;  and  it  prcHrides  ibr  the 
payment  by  the  debtor  to  the  whole  of  his  creditora  of  a 
composition  of  3#.  in  the  pound,  by  two  instalments,  to  be 
steured  by  the  joint  and  several  promissory  notes  of  the 
debtor  imd  sureties }  and  it  assigns  all  the  debtor's  properly 
to  the  sureties*  The  debtor  and  sureties-'  ^iih>venant  with 
the  parties  of  the  third  part  to  pay  the  promissc^  notes  as 
they  become  due*  It  is  objected  that  this  deed  is  not 
binding  on  non-^issenting  creditor^,  because  they  are  not 
on  bit  equal  footing  with  assenting  creditors^  inasm^oh  as 
the  latter,  being  parties  to  the  deed,  have  a  remedy  on 
the  covenant  in  the  event  of  the  promissory  notes  not  being' 
paid,  but  the  former,  not  being  parties,  cannot  sue  upon 
the  deed.  But  there  is  no  inequality  between  the  two 
dasses  of  creditors ;  for  as  no  party  of  the  third  part  has 
executed  the  deed  there  is  no  creditoj:  who  can  sue  upon 
the  covenant.  [Martin^  B. — Is  not  the  deed  invalid  as 
regards  non-assenting  creditors,  because  there  is  no  cove- 
nant with  them  ?]    The  composition  money  has  been  ten- 
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deied  to  the  plaintiff,  and  therefore  the  deed  operates  as  a 
good  accord  and  satisfaction.     [Ckannelly  B.,  referred  to 
Oarrod  v.  Simpson  (a).]     The  requisite  majority  in  nnm- 
ber  and  value  of  creditors  have  assented  in  viriting  to  the 
deed,  and  it  is  not  necessary  that  they  should  execute  it 
The  only  parties  who  hare  executed  the  deed  are  the 
debtor  and  the  sureties,  so  that  all  the  creditors  are  on  the 
same  footing.    [Bramtoellf  B. — Then,  so  long  as  the  deed 
is  not  executed  by  any  party  of  the  third  part  it  is  good, 
but  when  any  one  of  those  parties  executes  it,  it  becomes 
bad.]     Confessedly,  if  all  the  creditors  executed  it,  it  would 
be  good.     But,  secondly,  if  on  this  plea  it  is  to  be  assumed 
that  there  are  parties  of  the  third  part,  then  they  would  be 
trustees  for  the  whole  body  of  creditors,  assenting  or  non- 
assenting.     The  case  is  distinguishable  from  Benham  t. 
Broadhurst  (b)  because  there  the  covenant  was  with  the 
executing  creditors  *^  respectively J^    Here  the  covenant  is 
joint     [Bramwellf  B. — Is  not  the   covenant,   so  far  as 
relates  to  the  executing  creditors,  with  each;  so  far  as 
relates  to  non-executing  creditors  with  the  executing  cre- 
ditors as  trustees  for  them  ?]     A  covenant  must  be  taken 
to  be  joint  or  several,  according  to  the  interest  of  the 
parties  to  it,  if  its  language  is  capable  of  being  so  construed, 
but  where  some  of  the  covenantees  have  no  legal  interest 
the  covenant  is  joint,  and  not  several :  Bradbume  v.  Bot^ 
field  (e).     In  Anderson  v.  Martindale(d)  the  covenant  was 
held  to  be  joint,  although  it  was  for  the  benefit  of  only  one 
of  the  covenantees. 

T.  Jones,  in  support  of  the  rule. — This  case  is  concluded 

(a)  Ante,  p.  895.  (c)  14  If.  &  W.  595. 

(6)  Ante,  p.  472.  (d)  1  East,  497. 
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1866.       by  Martin  v.  Gribble  (a),  in  which  this  Court  adopted  the 
rule  laid  down  in  Ex  parte  Cochburn  (6).     [AfiirftVi,  B. — 
In  Martin  v.  Gribble  the  composition  was  only  to  be  paid 
to  those  creditors  who  executed  the  deed.]     Here  creditors 
who  executed  the  deed  would  obtain  the  promissory  notes^ 
in  addition  to  their  remedy  on  the  covenant,  but  non-assent- 
ing creditors  have  no  remedy  at  law,  but  must  resort  to  a 
Court  of  equity.     That  is  a  substantial  inequality  in  the 
position  of  the  two  classes  of  creditors,  and  such  an  inequality 
will  vitiate  the  deed :  Ex  parte  Cockburn  (6).     The  credi- 
tors who  received  promissory  notes  might  sue  upon  them 
and  obtain  immediate  payment  under  the  Bills  of  Exchange 
Act,     Again,  the  creditors  who  executed  the  deed  would 
obtain  an  admission  of  the  amount  of  their  debts.     More- 
over, [the  release  is  conditional  on  payment  of  the  pro- 
missory notes,  and  cannot  be  pleaded  as  an  equitable  any 
more  than  as  a  legal  defence.     [^Channell,  B. — If  no  party 
of  the  third  part  has  executed  there  is  no  inequality,  and 
then,  the  composition  money  having  been  tendered,  the 
deed  may  operate  by  way  of  accord  and  satisfaction :  Garrod 
V.  Simpson  (c).]     That  case  only  decides  that  if  the  deed 
be  good  under  the  Bankruptcy  Act,  it  may  be  pleaded  by 
way  of  accord  and  satisfaction.     If  it  is  to  be  assumed 
that  no  creditor  has  executed  the  deed,  then  there  is  no 
covenant,   and  if  no  covenant   there   is   no  composition. 
Here  the  deed  is  pleaded  as  an  equitable  defence;  but 
if  the  debtor  went  to  a  Court  of  equity  he  woUld  not  be 
entitled  to  an  absolute  injunction,  but  only  to  conditional 
relief  on  payment  of  the  composition. 

Pollock,  C.  B. — This  was  an  action   upon  a  bill  of 

(a)  Ante,  p.  631.  (J)  33  L.  J.  Bank.  17. 

(c)  Ante,  p.  395. 


TBINITY  TERM,   28   VICT. 

cxchnngc.  The  defendant  pleaded  a  deed  of  composition 
under  ihe  192nd  section  of  the  Bankruptcy  Act,  1861,  and 
a  lender  of  the  composition.  An  issue  was  taken  upon 
the  question  of  tender,  which  the  jury  have  found  for  the 
defendant.  The  plaintiff  now  applies  for  judgment  non 
obstante  veredicto,  but  we  are  all  of  opinion  that  he  is  not 
entitled  to  such  judgment,  since  we  think  that  substantially 
the  plea  is  an  answer  to  the  action. 

For  the  plaintiff  it  was  contended  that  the  present  case 
is  governed  by  a  recent  decision  in  this  Court  {Martin  v. 
Gribble  {a)  )  founded  on  the  opinion  of  the  Lord  Chan- 
cellor in  Ex  parte  Cockbum,  But  although  a  difference  may 
exist  here  as  well  as  in  those  cases  between  the  position  of 
one  class  of  creditors  and  another,  yet  the  difference  here 
is  not,  in  my  judgment,  such  as  should  prevent  the  deed 
from  operating  in  accordance  with  its  manifest  intention, 
when  the  conditions  required  by  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  have  been  observed.  It  has  been 
said,  indeed,  that  non-asfenting  creditors  have  no  cove- 
nant upon  which  they  can  sue,  nor  any  means  by  which 
they  can  obtain  whatlbe  deed  meant  to  give  them.  But 
that  is  not  so ;  for,  although  there  is  no  covenant  in  the 
deed  on  which  such  creditors  can  sue  in  their  own  names, 
they  can  sue  in  the  names  of  other  persons,  so  that,  by 
that  means,  they  can  at  law  obtain  the  benefits  of  the 
deed.  Upon  the  whole,  the  deed  being  executed  by  the 
debtor  and  trustees,  and  assented  to  or  approved  of  in 
writing  by  the  requisite  proportion  of  creditors,  I  think* 
the  plea  pleaded  is  an  answer  to  the  action. 

Martin,  B. — I  also  think  that  upon  a  motion  to  enter 
judgment  non  obstante  veredicto  the  deed  may  be  upheld* 

(a)  Anie^  p.  681. 
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1865.        In  such  a  case  the  Court  is  entitled  to  make  every  reason* 
able  intendment  to  support  the  plea,  and  uphold   the  ver- 
dict.     Now,   construing   the   averments  in   this   plea   to 
mean  that  the  debtor  and  his  two  sureties  are  the  only 
persons  who  have  executed  the  deed,  that  the  requisite 
proportion  of  the  creditors  have  assented  to  or  approved  of 
iff  and  have  agreed  to  take  a  composition  of  3a.  in  the 
pound  secured  by  promissory  notes,  but  have  none  of  them 
executed, — in  that  state  of  facts  there  can  be  no  inequality 
in  the  position  of  the  creditors,  for  they  all  stand  in  the 
same  position.     And  if  the  provisions  of  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  have  been  complied  with,  I 
am  not  prepared  to  say  that  this  transaction  is  not  a  com« 
position  by  deed  within  the  comprehensive  terms  of  that 
section. 

With  regard  to  the  objection  that  there  is  an  ine* 
quality  between  the  position  of  creditors  who  execute 
and  those  who  do  not,  because  those  who  execute  can  sue 
in  their  own  names,  which  those  who  do  not  cannot,  I 
should  struggle  to  get  over  that  objection.  But  I  prefer 
basing  my  judgment  on  the  other  "ground,  viz.,  that  on 
the  averments  of  this  plea  we  may  hold  that  there  are  no 
persons  parties  of  the  third  part,  and  consequently  there  is 
no  one  who  can  sue  on  the  covenant. 

Bbamwell,  B. — I  am  of  the  same  opinion,  and  am 
content  that  our  judgment  should  be  for  the  defendant 
Although  under  these  deeds  all  creditors  ought  to  be 
equally  treated,  yet  that  rule  is  subject  to  this  qualification, 
that  if  everything  is  done  to  enable  non-assenting  creditors, 
if  they  think  fit,  to  come  in  to  obtain  equal  rights  with 
assenting  creditors,  the  deed  is  not  invalid  because,  in 
consequence  of  their  declining  to  do  so,  assenting  creditors 
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have  some  advantage.  If  the  debtor  covenants  with  the 
assenting  creditors  to  pay  them  the  composition,  and,  not 
being  able  to  covenant  directly  with  the  non-assenting 
creditors  because  they  will  not  become  parties  to  the  deed, 
he  covenants  with  a  third  person  on  their  behalf,  and  so 
does  his  best  to  give  all  the  creditors  equal  rights,  I  do  not 
think  that  the  non-assenting  creditors  have  any  cause  to 
complain  that  they  are  not  on  an  equal  footing,  the  deed 
being  a  honest  deed. 

Channell,  B. — I  entirely  agree.  This  is  an  application 
to  enter  judgment  for  the  plaintifiP  non  obstante  veredicto. 
The  question  depends  on  whether  the  plea  is  an  answer  to 
the  action.  The  form  in  which  the  case  comes  before  the 
Conrt  imposes  on  us  the  obligation  of  reading  the  plea  so 
as  to  make  it  a  defence,  if  it  can  be  so  read.  I  am  of 
opinion  that  it  can  be  so  read.  In  order  to  sustain  the 
plea»  it  is  necessary  that  the  deed  should  be  a  good  deed, 
that  is,  so  far  as  it  is  disclosed  by  the  plea.  The  deed 
professes  to  be  a  deed  intended  to  be  executed  by  three  dis- 
tinct parties.  The  first  party  is  the  debtor ;  the  second  the 
sureties  for  payment  of  the  composition,  the  third  the  other 
persons  whose  names  are  subscribed  and  seals  affixed.  I 
apprehend  that  the  Court  are  bound  to  read  this  deed  as 
executed  only  by  the  parties  of  the  first  and  second  part ;  and 
as  the  requisite  statutory  majority  have  assented  to  it,  what- 
ever disadvantages  the  other  creditors  may  labour  under 
in  my  opinion  there  is  no  inequality  between  the  different 
classes  of  creditors.  There  is  no  covenant  with  any  of 
the  creditors,  and  that  makes  this  a  different  case  from 
Ex  parte  Cockburn  and  Tlie  Chesterfield  and  Midland  Silk- 
stone  Company  v.  Hawkins,  where  the  deed  was  executed 
by  some  of  the  creditors,  who  had  a  right  of  suit  upon  the 
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1865.  covenant  which  the  non-assenting  creditors  had  not.  There- 
fore we  do  not  interfere  with  the  Lord  (chancellor's  deci- 
sion in  Ex  parte  Cockburn^  or  with  the  other  cases  in  this 
Court.  Then,  if  it  is  a  good  deed^  it  affords  an  answer 
to  the  action.  It  is  not  pleaded  by  way  of  release,  but  by 
way  of  accord  and  satisfaction,  and  if  Garrod  v.  Simpson 
is  to  be  questioned  it  must  be  in  a  Court  of  error.  For 
these  reasons  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

Rule  discharged. 
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Priestly  v,  Fernie  and  Another.  Jvns  23. 

JLJeCLARATION  by  the  plaintiff  as  secretary  of  the  where  the 
Melbourne    Gas  Company. — For  that  Daniel  Kavanagh^  ^^p  ^^^  ^ 
master  of  the  vessel  called  "The  Queen  of  Commerce,"  f^^^Uo^''^ 
for  a  vovace  of  the  said  vessel  from  the  port  of  Liverpool  °*™®'  ^°^  ^ 
to  Hobson's  Bay,  Port  Philip,  siened  the  following  bill  of  and  judgment 

•^  r        a  is  obtained 

lading  : —  against  him. 

ni  .         1  .  1        1  T  •  1  •  -an  action  will 

"  Shipped  m  good  order  and  condition,  except  chips  and  not  lie  against 
sand-cracks,  by  Edmund  Thompson  &c.,  agent  for  Harper  ^jj^  ^i^ip  upon 
and  Moore,  in  or  upon  the  good  ship  or  vessel  called  *  The  on^™t 
Queen   of  Commerce,'   whereof  Kavanagh  is   master   for  ^^^^^fiou 
this  present  voyage,  and  now  lying  in  the  port  of  Liverpool  ^^  not  been 
and  bound   to    Hobson's  Bay,  Port  Phillip,  264  retorts,  the  judgment 

against  the 

being  marked  and  numbered  and  enumerated  as  per  master. 
margin,  and  are  to  be  delivered  in  the  like  order  and  con- 
dition, except  chips  and  sand-cracks,  or  breakage  arising 
from  any  cause  save  improper  stowage,  and,  subject  to  the 
undermentioned  clauses,  from  the  ship's  tackle  at  Hobson's 
Bay  or  railway  pier  (all  and  every  the  dangers  and  acci- 
dents of  the  seas,  fire  and  navigation  of  whatsoever 
nature  or  kind  excepted),  unto  the  Melbourne  Gas  Com- 
pany, or  their  assigns,  freight  for  the  said  goods  being 
payable  in  Melbourne  as  per  margin,  with  primage  and 
average  accustomed.  In  witness  whereof  the  master  of  the 
said  ship  or  vessel  hath  affirmed  to  three  bills  of  lading, 
all  of  this  tenor  and  date,  one  of  which  bills  being 
accomplished  the  rest  to  stand  void.''— (Then  followed 
other  provisions,  not  material  to  the  present  question.) — 

VOL,  in. — H.  Ac.  8  8  B  EXCH, 
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Averments :  That  the  said  Company,  by  their  agents  m 
that  behalf,    shipped    and  delivered  sach  goods  as  aie 
f.  specified  in  the  said  bill  of  lading  to  the  defendants,  and 

they  accepted  and  received  of  and  from  the  said  Company 
the  same  on  board  the  said  vessel  in  such  order  and  con- 
dition as  are  mentioned  in  the  said  bill  of  lading,  to  be  by 
the  defendants  conveyed  in  the  said  vessel  to  such  {daoe 
and  for  such  purpose,  and  subject  to  such  terms,  and.  909* 
ditions  as  are  in  the  said  bill  stated  and  contained ;  and  the 
said  vessel  completed  the  said  voyage,  and  everything  has 
been  done  and  happened  and  all  times  elapsed  requisite 
to  enable  the  said  Company  to  have  all  the  said  terms 
observed  and  performed,  and  the  said  goods  delivered  to 
the  said  Company  at  the  place  in  the  said  bill  of  lading 
specified  in  that  behalf,  and*  in  the  order  and  condition 
contracted  for,  and  to  entitle  the  plaintiff  suing  as  aforesaid 
to  recover  in  this  action  in  respect  of  the  matters  in  this 
count  stated.— Breach:  That  the  defendants,  although  not 
prevented  by  the  said  excepted  dangers,  accidents,  causes, 
matters  or  things,  or  any  of  them,  failed  to  deliver  the  said 
goods  to  the  said  Company  in  the  order  and  condition 
contracted  for,  &c. 

Flea. — That  the  plaintiff  as  such  secretary  as  in  the 
declaration  alleged,  and  on  behalf  of  the  said  Companj, 
heretofore,  in  the  Supreme  Court  of  Melbourne,  in  the 
colony  of  Victoria,  then  having  jurisdiction  in  that  behalf 
impleaded  the  said  Daniel  Kavanagh  in  the  declaration 
mentioned,  as  and  being  the  master  of  the  said  ship,  and 
signing  the  said  bill  of  lading,  for  the  same  identical 
causes  of  action  as  in  the  declaration  alleged,  and  such 
proceedings  were  thereupon  had  in  the  said  Court  that  the 
plaintiff  as  such  secretary  recovered  against  the  said  Darnel 
Kavanagh  1 40/.  Ss.  for  the  said  cause  of  action,  and  his 
costs  of  suit  in  that  behalf;  and  afterwards  the  plaintiff, 
as  such  secretary  as  aforesaid  and  on  behalf  of  the  said 


CoiDpany,  in  the  Court  of  Exchequer  of  Pleas,  West- 
minster, impleaded  the  said  Daniel  Kavanogh  for  and  in 
respect  of  and  upon  the  said  judgment  so  recovered  as 
aforesaid,  and  such  proceedings  were  thereupon  had  in 
that  action  that  the  plaintiff  afterwards,  by  the  judgment  of 
the  said  last  mentioned  Court,  recovered  against  the  said 
Daniel  Kavanagb  288/.  10«.  lOd.  and  his  costs  of  suit  in 
that  behalf,  and  after  the  recovery  of  the  said  last  men- 
tioned judgment,  the  plaintiff  for  having  satisfaction 
thereof,  caused  to  be  duly  issued  out  of  the  said  Court  of 
Exchequer  of  Fleas  a  writ  of  ca.  sa,  upon  the  said  judg« 
ment,  and  by  virtue  of  which  said  writ  the  said  Daniel 
Kavanagb  was  befbre  th^s  suit  duly  taken  in  execution 
at  the  suit  of  the  plaintiff,  and  was  kept  and  detained  in 
custody  to  satisfy  the  plaintiff  in  the  said  action ;  and  the 
defendants  say  that  they  are  being  sued  in  this  action  in 
respect  of  the  said  Daniel  Kavanagb  having  signed  the 
said  bill  of  lading  as  master  of  the  said  ship  on  behalf  of 
the  defendants  as  owners  thereof,  and  that  they  are  not 
otherwise  liable  in  this  action. 

Replication. — That  the  said  Daniel  Kavanagb,  being  a 
prisoner  under  the  said  writ,  became  bankrupt  within  the 
meaning  of  the  statutes  in  force  concerning  bankrupts,  and 
thereupon  was  discharged  from  custody  under  the  said  writ 
of  ca.  sa.^  without  the  consent  of  the  plaintiff^  by  act  of 
law  under  and  by  virtue  of  the  statutes  then  in  force 
relating  to  bankrupts ;  and  that  such  proceedings  were  had 
in  the  matter  of  the  said  bankruptcjc  that  the  said  Daniel 
Kavanagb  afterwards  and  befbre  this  suit  .duly  obtained 
an  order  of  discharge  under  the  said  statutes,  and  was 
thereby  discharged  of  and  from  the  said  judgments,  and 
each  of  them;  and  the  said  judgments  are  and  each  of 
them  is  wholly  unsatisfied,  and  the  plaintiff  had  not  at  any 
time  before  the  recovery  of  the  said  judgment  in  the  said 
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Court  of  Exchequer,  or  before  the  said  Daniel  Kavanagh 
obtained  his  order  of  discharge  as  aforesaid,  notice  or 
knowledge  that  the  said  bill  of  lading  and  contract  was 
made  by  the  defendants  or  any  of  them. 

The  plaintiff  also  demurred  to  the  plea. 

Rejoinder. — That,  after  the  said  Daniel  Kavanagfa  became 
and  was  bankrupt  as  in  the  said  replication  mentioned, 
and  before  the  commencement  of  this  suit,  the  plaintiff 
was  admitted  to  prove,  and  proved,  in  respect  of  the  said 
judgment  so  recovered  in  the  said  Court  of  Exchequer  as 
aforesaid,  against  the  estate  of  the  said  Daniel  Kavanagh, 
under  the  said  bankruptcy,  for  the  amount  due  upon  the 
said  judgment. 

The  defendant  also  demurred  to  the  replication. 

Quain  argued  for  the  plaintiff  (a). — The  plea  is  bad  and 
the  replication  good.  An  agent  who  contracts  so  as  to  make 
himself  personally  liable  is  responsible  as  a  principal,  and 
the  liability  of  the  principal  remains  notwithstanding  the 
agent  has  been  sued  and  judgment  recovered  against  him. 
In  Story  on  Agency,  §  295,  p.  397,  4th  ed.,  it  is  said  :  — 
"There  seems,  however,  to  be  one  peculiarity  in  the 
Roman  law  on  this  subject ;  and  that  is  while  it  gives  a 
right  to  proceed  against  the  owner  or  employer,  as  well  as 
against  the  master  of  the  ship,  for  the  amount  of  the 
repairs  and  supplies  furnished  for  the  ship,  and  for  other 
contracts  made  by  him  within  the  scope  of  his  employment; 
yet  if  the  creditor  elects  to  proceed  in  a  suit  against  either 
of  them,  he  thereby  dischaiges  the  other.  Est  autem 
nobis  electio,  utrum  exercitorem  an  magistnim  convenire 
velimus(&).     Haec  actio  ex  persona  magistri  in  exercitorem 

(a)  Before    PoOock,    C.    B.,      §   17;   Potier,    Pand.    Lib.   K 
BrmmoeU,  B^  and  CkameO,  B.         tit.  1,  Art.  TV.,  17. 

(b)  Dig.  Lib.  14,  tit.  L,  L  1, 
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dabitur.  £t  ideo  si  cum  utro  eorum  actum  est,  cum 
altero  agi  non  potest  (a).  Our  law  on  the  other  band, 
while  it  gives  an  election  to  the  creditor  to  sue  either  the 
master  or  the  owner  in  a  distinct  and  separate  action,  does 
not  preclude  the  creditor  by  such  an  election  from  main- 
taining another  action  against  the  party  not  sued,  unless 
in  the  first  action  he  has  obtained  a  complete  satisfaction 
of  the  claim/'  Here  there  has  been  no  complete  satis- 
faction of  the  claim,  for  the  replication  shews  that  the 
defendant  was  discharged  from  custody  under  the  writ  of 
ca.  sa.  by  force  of  the  bankrupt  law.  Though  an  agent 
has  made  himself  personally  liable^  the  principal  is  also 
liable,  unless  the  agent  has  been  so  dealt  with  that  it  is 
unjust  to  sue  the  principal;  Thomson  v.  Davenport  (6). 
[BramwelljU.—ls  there  any  authority  that  where  judg- 
ment has  been  recovered  against  the  agent  the  principal 
may  be  afterwards  sued?  Pollock,  C.  B. — If  so,  both 
could  be  sued  at  the  same  time.]  In  the  case  of  a  bill  of 
exchange  every  party  to  it  may  be  sued  at  the  same  time. 
[Polloch,  C.  B. — There,  by  the  custom  of  merchants,  every 
party  to  the  bill  is  separately  liable.]  If  this  plea  is  good, 
the  principal  would  be  discharged  from  his  contract  without 
any  release  or  satisfaction  in  respect  of  the  breach  of  it, 
and  he  would  be  free  from  all  liability  to  indemnify  the 
agent.  Bringing  an  action  does  not  conclusively  shew  that 
the  plaintiff  has  elected  to  sue  the  agent,  more  especially 
as  the  replication  avers  that  the  plaintiff  had  not,  before  the 
agent  obtained  his  order  of  discharge,  any  knowledge  that 
the  contract  was  made  with  the  principal.  In  Kent's  Com- 
mentaries, vol.  3,  p.  161,  the  law  is  thus  laid  down: — 
"  The  master  is  always  personally  bound  by  his  contracts, 
and   the  person  who  deals  with  the  captain  in  a  matter 

(a)  Dig.  Lib.  14,  tit.  1,  1.  1,      Art.  IV.,  IT. 
§  34;  PoUer,  Pand.  Lib.  14,  tit  I,         (&)  9  B.  ft  C.  78, 
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1865.  relative  to  the  usual  employment  of  the  ship,  or  for  repdn 
or  supplies  furnished  her,  has  a  double  remedy.  He  may 
sue  the  master  on  his  own  personal  contract,  and  he  may 
sue  the  owner  on  the  contract  made  on  his  behalf  by  his 
agent,  the  master."  Then,  if  there  is  a  remedy  against 
both,  the  principal  is  not  discharged  unless  something  has 
been  done  to  alter  his  position,  or  lead  him  to  suppose  that 
the  agent  alone  was  to  be  held  liable.  The  arrest  of  the 
agent  under  the  writ  of  ca.  sa.  would  not  operate  as  a 
satisfaction,  so  as  to  discharge  the  principal. 

B,  G.  JViUiams  {Aspinal  with  him),  in  support  of  the 
plea. — The  only  authority  on  the  subject  is  the  passage 
cited  from  Story  on  Agency.  In  Abbott  on  Shipping, 
part  3,  chap.  2,  p.  90,  10th  edition,  the  law  is  thus  stated: 
**  It  is  true  that  the  master  also  Is  answerable  for  his  own 
contract ;  for,  in  favour  of  commerce,  the  law  will  not  com- 
pel the  merchant  to  seek  after  the  owners  and  sue  them, 
although  it  gives  him  the  power  to  do  so,  but  leaves  him  a 
twofold  remedy  against  the  one  or  the  other."  The  passage 
cited  from  Kent's  Commentaries,  vol.  3,  p.  161,  only  means 
that  there  is  a  remedy  against  either  the  master  or  the 
owner.  [Bramwell,  B. — If  the  master  is  sued  on  a  contract 
made  by  him  on  behalf  of  the  owner,  the  latter  is  bound  to 
indemnify  the  master.]  Then,  if  the  owner  could  be  sued 
after  judgment  against  the  master,  he  would  be  liable  to  two 
actions.  [Ckannell,  B. — In  Story  on  Agency,  §  294,  p. 
395,  it  is  said  that  the  master  of  a  ship  is,  in  general,  per- 
sonally responsible,  as  well  as  the  owner,  upon  all  contracts 
made  by  him  for  the  employment,  repairs  and  supplies 
of  the  ship.  This  is  the  established  rule  of  our  maritime 
law;  and  it  is  said  to  have  been  introduced  in  favour  of 
commerce,  so  that  merchants  may  not  be  compelled  to  seek 
after  the  owners  to  sue  them;  but  that  they  may  bare 
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a  twofold  remedy,  against  the  owners  and  against  the 
master."]  That  tends  to  shew  that  the  position  of  the 
owner  and  master  of  a  vessel  is  different  from  that  of 
principal  and  agent  Besides,  there  is  no  authority  that, 
after  judgment  and  execution  against  an  agent,  an  action 
nday  be  maintained  against  the  principal.  Thomson  v. 
Davenport  (a)  is  no  authority  for  such  a  proposition.  In 
the  case  of  principal  and  agent,  the  seller  has  the  option  of 
suing  either ;  but,  direcdy  he  brings  his  action  against  one 
he  elects  to  treat  him  as  the  party  responsible.  Besides,  in 
the  case  of  principal  and  agent,  the  proceedings  must  be 
taken  against  the  agent  within  a  reasonable  time.  Here 
the  plaintiff  did  not  inquire  within  a  reasonable  time  who 
were  the  owners  of  the  vessel.  The  bringing  the  action 
against  the  master,  proceeding  to  judgment  and  execution 
againsthim,andproving  against  his  estate  in  bankruptcy,  are 
conclusive  evidence  of*  an  election.  It  is  strange  that,  if  such 
an  action  will  lie,  no  precedent  can  be  found  in  the  books. 

Quain^  in  reply,  cited  8  Kent's  Com.  161,  Chit.  Prac. 
683,  11th  ed. 

Cur.  adv.  vult, 

I 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — We  are  of  opinion  our  judgment  shbuM 
be  for  the  defendant.  If  this  were  an  ordinary  case  of 
principal  and  agent,  where  the  agent,  having  made  a  con- 
track  in  his  own  name,  has  been  sued  on  it  to  judgment, 
there  can  be  no  doubt  that  ho  second  action  would  be 
maintainable  against  the  principal  The  very  expression 
that  where  a  contract  is  so  made  the  contractee  has  an 
electioti  to  sue  agent  or  principal,  supposes  he  can  only  sue 

(«)  9  b;  &  C.  74. 
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1866.  o'^^  of  them,  that  is  to  say,  sue  to  judgment.  For  it  maj 
be  that  an  action  against  one  might  be  diacontinoed  and 
fresh  proceedings  be  well  taken  against  the  other.  Further, 
there  is  abundance  of  authority  to  shew  that  where  the 
situation  of  the  principal  is  altered  by  dealings  with  the 
agent  as  principal,  the  former  is  no  longer  subject  to  an 
action.  But  this  is  the  case  here.  The  defendants  may 
or  may  not  be  liable  to  indemnify  the  master  in  respect  of 
his  costs  or  his  imprisonment.  But  they  are  clearly  liable 
to  him  or  his  estate,  in  respect  of  the  damages  recovered 
against  him,  and  proceedings  might  have  been  taken  against 
them  as  soon  as  judgment  was  recovered  against  the  master, 
and  before  any  payment  by  or  execution  against  him. 
They  are  now  therefore  under  a  liability  to  the  master  or 
his  estate  to  the  extent  of  the  whole  claim,  and  yet  it  is 
sought  to  bring  them  under  a  fresh  liability  for  that  to  the 
plaintiffs. 

If  this,  then,  were  the  ordinary  case  we  have  mentioned, 
there  could  be  no  doubt  on  the  subject  But  it  is  said  that 
the  liability  of  the  master  of  a  vessel  acting  for  his  owners 
and  their  liability  where  he  acts  for  them  is  different  from 
the  liabilities  in  ordinary  cases  of  principal  and  agent,  and 
that  first  one  and  then  the  other  may  be  sued.  The 
plaintiff^s  argument,  then,  viz.,  that  the  present  case  is 
anomalous,  is  exceptional.  When  that  is  contended  for 
strong  reason  ought  to  be  given  for  it  What  is  given 
here  ?  It  is  certain  that  the  master's  liability  is  founded 
on  the  same  considerations  as  that  of  an  ordinary  agent, 
viz.,  he  makes  the  contract  in  his  own  name:  Bick  v. 
Coe  (a),  Story  on  Agency,  §  296.  But  it  is  said  that  for 
purposes  of  commerce  it  is  convenient  both  master  and 
owner  should  be  suable.  So  it  is,  but  why  to  the  extent 
contended  for  more  than  in  any  other  case  of  principal  and 

(a)  2  Cowp.  636. 
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agent  ?  It  migbt.be  bard  to  make  a  person  who  deals  with  IS66. 
the  master  run  after  the  owner  to  sue  him  ;  but  why,  if  be 
sues  the  master,  should  he  afterwards  sue  the  owner  merely 
because  it  is  very  right  he  should  be  able  to  sue  the  captain 
or  owner  ?  In  reality  no  reason  can  be  given  for  the  dis- 
tinction attempted  between  this  and  other  cases  of  principal 
and  agent.  It  is  not  said  none  could  be  given  why  in 
all  cases  of  principal  and  agent  both  should  be  suable,  but 
that  there  is  no  particular  reason  applicable  to  the  masters 
and  captains  of  ships. 

The  case,  then,  must  rest,  not  on  principle,  but  on 
authority,  and  that  authority  is  limited  to  a  passage 
in  Story  on  Agency.  It  is  remarkable  that  he  is  of 
opinion  that  there  was,  by  the  Roman  law^  an  option 
to  sue  either,  but  not  both.  If  so,  what  he  lays  down  is 
peculiar  to  '^  our  law,"  and  doubly  anomalous.  He  gives 
no  reason  for  it,  but  cites  2  Livermore  on  Agency,  267. 
He  (Story)  says  the  second  action  may  be  maintained, 
unless  ^*  inr  the  first  action  he  has  obtained  complete  satis- 
faction of  his  claim."  On  reference,  however,  to  Liver- 
more,  we  say  it  with  great  respect,  he  really  says  nothing 
in  support  of  such  a  proposition.  What  he  says  is: — 
*' Masters  of  merchant  vessels  are  personally  answerable 
upon  the  contracts  made  by  them  in  relation  to  the  employ- 
ment of  the  ship,  to  repairs,  or  to  supplies  furnished  for  the 
ship's  use.  For  the  law  gives  to  the  merchant  who  contracts 
with  the  master  a  twofold  remedy  against  the  owner  and 
against  the  master."  For  this  he  cites  Bich  v.  Coe  (a), 
which,  though  a  very  questionable  decision,  justifies  Liver- 
more  s  propositions,  but  not  Story's.  It  only  decides  that 
the  owners  are  liable  upon  an  order  by  the  master  for 
necessaries,   though   without   their  authority.     It  is   true 

(a)  3  Cowp.  636. 
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1865.  Lord  Mansfield  sa;f8  the  master,  the  owner  and  the  ship 
are  trusted,  but  be  says  nothing  to  support  what  is  con- 
tended for.  It  is  remarkable  Story  does  not  cite  this 
authority  so  cited  by  Livermo^.  '  Melius  est  petere  fontes 
quam  sectari  rivulos. 

Then  really  there  is  no  aiithbrity  for  this  contention, 
while  there  is  much  the  other  way  in  the  silence  of 
all  other  writers  on  the  subjiect  It  is  not  suggested  in 
Abbott  on  Shipping,  p.  91,  nor  in  Kent's  Commen- 
taries, (see  3  Kent,  161),  nor  in  Maude  and  Pollock 
on  Shipping,  p.  102,  nor  in  Maclachan,  p.  128,  nor 
in  Parsons  on  Maritime  Law,  vol.  1,  p.  378.  There  is 
one  powerful  consideration  ^thcf  other  way,  viz.,  if  the 
master  contracts  under  seal  no  action  lies  on  the  contract 
against  the  owners.  Why?  If  the  master  makes  two 
contracts,  one  for  himself  and  one  for  his  owners,  why 
should  his  contract,  being  under  seal,  prevent  the  owners 
being  sued  on  that  which  the  toaster  has  made  for  them  ? 
Nothing.  But  if  he  makes  one  contract  onl}*",  §b  in  ordi- 
nary cases  where  the  agent  contracts  in  his  ^wn  name, 
which  the  merchant  may  say  binds  him  because  made  ia 
his  name,  or  binds  his  owners  because  made^r  them,  then 
the  decisions  are  intelligible  and  the  expression  is  correct, 
the  owners  are  not  liable  because  of  a  technical  rule,  that 
a  contract  under  seal  cannot  bind  a  person  not  executing, 
and  not  giving  authority  under  seal  for  its  making:  see 
Abbott  on  Shipping,  ed.  1856,  p.  169.  Leslie  v.  ff^ls(m(a) 
is  not  opposed  to  this.  Therefore  we  give  judgment  tot 
the  defendant. 

Judgment  for  the  defendant 

ia)  SB,  8t  B.  171. 
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IN  THE  EXCHEQUER   CHAMBER. 

{Error  from  the  Court  of  Exchequer.) 

1865. 

Woom  t;.  De  Mattos.  Jun$7\, 

RROR  on  the  judgment  of  the  Court  of  Exchequer  Hdd,  in  the 
for  the  defendants  on  demurrer   to  a  replication.     The  chancer,  that 

throughout 
the  bankrupt 
Acts  the  word  "  creditor*'  is  used  in  the  sense  of  a  person  having  a  claim  which  can  be 
proved  under  the  bankroptcy,  whether  it  is  a  debt  or  not ;  and  thia»  in  the  102nd  section 
of  the  Bankruptcy  Act,  1861,  it  must  be  understood  to  mean  all  persons  who  had,  at  the 
time  of  the  execution  of  the  deed,  a  claim  ag^nst  the  debtor,  proveable  against  his  estate  if 
he  then  became  bankrupt 

An  inspectorship  deed,  under  the  Bankroptcy  Act,  1861,  contained  (amongst  others)  the 
foUowine  clafuses : — 

14.  The  original  holders  of  negotiable  instruments  and  the  present  or  ultimate  holders 
thereof,  as  weU  as  any  intermediate  indorsers,  may  be  admitted  to  execute  or  assent  to  or 
approve  of  these  presents,  without  such  act  being  an  admission  that  they  respectively  are  or 
will  become  creditors. 

19.  In  case  any  dividend  shall  be  made  before  all  the  creditors  shall  have  executed  these 
presents,  or  have  assented  thereto,  it  shall  be  lawfhl  for  the  inspectors  te  set  apart  a  suffi- 
cient sum  for  the  purpose  of  payine  like  rateable  dividends  to  such  last  mentioned  creditors, 
and  to  any  of  the  creditors  wno  shul  have  executed  these  presents  or  assented  thereto,  but 
the  dividends  on  whose  debt  shall  not  have  been  ascertained ;  or  in  case  no  such  sum  shall 
be  set  apart,  they  shall  be  at  liberty  to  direct  that  out  of  the  first  monies  applicable  to  a 
dividend^  the  dividends  payable  to  the  last  mentioned  creditors  shall  be  paid  to  or  set  apart 
for  them  before  any  ftuther  diWdend  shall  be  made  among  the  creditors. 

23.  When  the  estate  dball  have  been  fully  administered  the  inspectors  niay  certify  the 
fact  in  writing,  and  such  certificate  shall  be  conclusive  evidence  of  the  truth  of  the  matters 
therein  alleg^ 

30.  These  presents  are  intended  as  a  deed  of  inspectorship  within  the  provisions  of  the 
Bankruptcy  Act,  1861 ;  but  in  case  thev  cannot  so  operate,  they  shall  be  binding  on  creditors 
executing  or  assenting  to  them.  It  snail  bo'  lawful  for  the  mspectors  to  brmg,  take  and 
defend  aQ  such  actions,  suits  and  other  proceedings  as  they  may  think  fit  for  the  purpose 
of  eiving  effect  to  these  presents,  and  in  defence  of  the  debtor  at  the  suit  of  any  of  the 
creditors  who  majr  take  proceedings  against  him  in  respect  of  any  debt,  claim,  or  demand, 
and  they  shall  be  indemnified  out  of  the  estate  in  respect  of  the  costs  of  so  doinjg. 

31.  If  any  of  the  creditors  sh^l  prosecute  any  action,  suit  or  other  proceedmg  in  respect 
of  any  debt,  daim  or  demand,  these  presents  shall  operate  and  have  the  same  force  and 
effect  as  an  order  of  dischai^  under  the  Bankruptcy  Act,  1861.  And  this  deckration  and 
agreement  may  be  pleadei  in  bar  of  such  action  in  like  manner  as  an  order  of  discharge 
under  the  Bankruptcy  Act,  1861,  might  be  pleaded  in  case  the  debtor  had  been  acyudicated 
bankrupt. 

H§ld^  is  th«  £z^eqii«r  Chamber,  that  no&e  of  thwe  provinoDi  innlidatid  the  dtod. 
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declaration  was  on  a  bill  of  exchange ;  to  which  the  defend* 
ant  pleaded  an  inspectorship  deed  under  the  Bankruptcy 
Act,  1861.  The  replication  set  out  the  deed  verbatim, 
which  is  the  same  as  in  Strick  v.  De  Mattos,  ante^  p.  22. 

J.  Brown  {C.  Day  with  him)  argued  for  the  plaintiff  (a). 
— The  question  is,  whether  this  deed  is  valid  as  against 
non-assenting  creditors.     Deeds  under  the  1 92nd  section 
of  the  Bankruptcy  Act,  1861  (24  &  25  Vict-  c.  134)  are 
of  three  kinds :  first,  a  deed  whereby  a  debtor  assigns  al] 
bis  estate  and  effects  to  trustees  to  distribute  amongst  his 
creditors :  secondly,  a  deed  by  which  the  creditors  agree 
to  accept  a  composition :  thirdly,  a  deed  of  inspectorship 
under  which  the  creditors  take  no  assignment  of  the  debtor^s 
estate,  but  he  undertakes  to  wind  it  up  under  the  superin- 
tendence and  control  of  inspectors.     The  9th  clause  (b)  of 
this  deed  provides  for  the  mode  in  which  the  monies  arising 
from  the  debtor's  estate  and  effects  are  to  be  applied.     By 
the  23rd  clause  (c),  when  the  estate  has  been  fully  adminis- 
tered, the  inspectors  may  certify  that  fact,  and  their  certifi- 
cate shall  have  the  same  operation  as  an  order  of  discharge 
under  an  adjudication  in  bankruptcy,  and  may  be  pleaded 
accordingly.     That  clause  is  open    to  objection,  because 
the  debtor  may  take  as  long  as  he  pleases  in  administering 
his  estate,  and  the  creditors  may  be  delayed  for  an  indefi- 
nite time.     The  30th  clause  (d)  provides  that  if  the  deed 
cannot  operate  as  a  deed  of  inspectorship  under  the  Bank- 
ruptcy Act,   1861,   it  shall   nevertheless   be   binding  on 
creditors  executing  or  assenting  to  it ;  so  that  the  entire 
estate  might  be  distributed  amongst  those  creditors  only. 

(a)  June  21.    Before  Cramp-  argument, 

ftm,    J.,    Willes^    J.,    Byles,   J.,  (b)  Ante^  p.  35. 

Blaekbum^  J. — Keating,  J.,  was  (c)  Ante,  p.  43. 

only  present  during  a  part  of  the  (d)  Ante^  p.  4S. 
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[Crornpioriy  J. — The  creditors  who  executed  or  assented  to        1865. 
the  deed  would  alone  be  bound  by  its  provisions;  but  it      ^vT^"^ 
would  operate  as  an  equitable  assignment  for  the  benefit         ^' 
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of  all  the  creditors.]  The  30th  clause  is  also  bad,  on  the 
ground  that  if  a  creditor  whose  debt  is  disputed,  seeks  to 
prove  the  amount  by  an  action  against  the  debtor,  he  incurs 
the  penalty  of  having  the  action  defended  out  of  the  funds 
of  the  estate.  The  31st  clause  (a)  is  unreasonable  and 
void.  It  professes  to  give  the  deed  the  same  operation 
and  effect  as  an  order  of  discharge  under  the  Bankruptcy 
Act,  1861.  That  is  defined  by  the  16l8t  section.  The 
31st  clause  absolutely  prohibits  every  creditor  from  suing 
the  debtor,  even  if  his  debt  is  disputed,  or  the  deed  in- 
valid ;  and,  if  he  does,  the  action  may  be  defeated  by  a 
plea  of  discharge  as  in  bankruptcy,  and  all  remedy  against 
the  debtor  would  be  gone.  But  in  bankruptcy,  if  a  credi- 
tor sues  a  bankrupt  before  his  discharge,  the  only  conse- 
(]uence  is  that  the  creditor  cannot  prove  his  debt  without 
relinquishing  his  action ;  he  may  elect  to  prosecute  it,  and 
proceed  to  judgment,  but  he  cannot  take  the  bankrupt  in 
execution  without  leave  of  the  Coiurt  of  Bankruptcy.  By 
comparing  the  31st  clause  with  the  23rd  it  will  be  obvious 
how  inequitable  the  31st  is.  Under  the  23rd,  the  debtor 
cannot  have  the  benefit  of  an  order  of  discharge  as  in 
bankruptcy  until  the  inspectors  have  certified  that  his 
estate  has  been  fully  administered,  and,  moreover,  if  the 
debtor  becomes  bankrupt,  the  creditor  may  prove  under 
the  bankruptcy.  But,  by  the  3l8t  clause,  a  creditor  who 
sues  the  debtor  will  not  only  lose  his  debt,  but  also 
his  rights  in  case  of  bankruptcy.  Again,  if  a  debtor 
assigned  all  his  estate  and  eflects  under  the  provisions  of 
the  21st  clause,  a  plea  of  his  discharge,  as  in  bankruptcy^ 

(a)  Ante,  p,  49, 
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to  an  action  by  a  creditor^  woald  not  deprive  him  of  his 

share  of  the  assets:  but  under  the  31st  clause,  by  such  a 
Woods 
f.  plea,  he  would  be  barred  from  recoyering  anything.  [^Blaek" 

burUf  J. — Has  the  Slst  clause,  fairly  construed,  any  greater 
effect  than  this,  that  if  the  creditor  sue   the  debtor  the 
action  must  be  stopped,  or  the  creditor  will  lose  all  benefit 
under  the  deed  ?]     If  the  debtor  were  made  bankrupt  the 
creditor  could  not  prove  under  the  bankruptcy  ;  but  no 
such  result  follows  a  discharge  under  the   23rd   clause. 
Moreover,  a  creditor  whose  debt  is  discharged  by  force  of 
the  31st  clause  could  not  make  the  declaration  which,  by 
the  13th  clause,  is  necessary  to  entitle  him  to  a  dividend. 
A  debtor  has  no  right  to  subject  a  creditor  to  the  loss  of 
his  debt,  if  he  thinks  fit  to  contest  the  validity  of  the  deed: 
Dell  v.  Kitiff  (a),  Hidson  v.  Barclay  (6).     It  will  be  argued 
that  these  objections  are  removed  by  the  32nd  clause  {e\ 
but  it  is  difficult  to  ascertain  in  what  position  the  creditors 
are  under  it.     [Byles,  J. — The  clause  means  that  the  deed 
shall  be  construed  so  as  to  operate  as  a  good  deed  under 
the  bankrupt  law.]     If  clause  31  be  rejected  as  contrary 
to  the  principle  of  the  bankrupt  law,  there  would  be  no 
clause  of  release  in  the  deed  :   The  Ipstones  Park  Iron  On 
Company  v.  Pattinaon  {d).    Again,  the  deed  contains  no 
provision  for  dissenting  creditors  being  heard  by  the  inspec- 
tors  before  they  grant  their  certificate  under   the  23rd 
clause;    and  the  certificate,  though  granted  ex  parte,  is 
conclusive  evidence  of  the  matters  therein  alleged ;  but  a 
bankrupt  must  Undergo  a  public  examination  before  be 
obtains  his  discharge:  24  &  25  Vict  c.  134,  s.  140;  and 
afler   an  order  of  discharge  the   Court  may  rehear  the 
matter :  sect.  1 68.     [Blackburn^  J. — Why  cannot  the  re- 
quisite majority  in  number  and  value  of  creditors  give 

(fl)  2  H.  &  C.  84.  (c)  Ante^  p.  50. 

(ft)  Ante,  p.  861.  (d)  2  H.  &  C.  S28. 
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the  inspectors  this  power  to  certify  as  against  themselves  ?] 
It  is  inconsistent  with-  the  provisions  of  the  197th  section.  vToom 
[Byles,  J, — The  inspectors  have  no  more  power  than  Com-  «  *'• 
missioners  in  bankruptcy.  Blackburn,  J. — You  do  not 
dispute  that  in  a  composition  deed  it  is  competent  for  the 
creditors  to  release  the  debtor,  and,  if  so,  I  do  not  see  why 
it  is  beyond  their  authority,  in  a  deed  of  inspectorship,  to 
empower  the  inspectors  to  grant  a  certificate.]  Such  a 
provision  is  unreasonable :  Woods  v.  Foote  (a).  [Black- 
bum,  J. — Where  the  majority  in  number  and  value  of 
creditors  binds  the  rest,  if  one  set  of  creditors  is  worse 
off  than  the  other  the  deed  is  void  on  the  ground  of 
inequality,  but  where  the  deed  applies  equally  to  all  the 
creditors;,  I  do  not  think  it  bad  because  it  contains  a  pro- 
vision which  is  unreasonable.]  In  several  cases  these  deeds 
have  been  considered  bad,  because  unreasonable ;  Hidson 
V*  Barclay  (J),  Leigh  v.  Pendlebwy  {c\  Coles  v.  Turner  (d). 
The  14th  clause  (e)  allows  the  holders  of  negotiable  instru- 
ments to  execute  the  deed,  without  such  act  being  an 
admission  that  they  will  become  creditors.  That  has  a 
tendency  to  mislead  the  other  creditors  (Forsyth  on  Com- 
position, p.  51,  Srded.);  and  is  in  contravention  of  the 
Act,  which  never  meant  that  a  person  should  execute  the 
deed  as  a  creditor,  unless  in  respect  of  his  entire  claim  : 
Holmer  v.  Viner  (/),  Britten  v.  Hughes  (g). 

This,  deed  is  also  bad  on  the  ground  that  it  is  made,  not 
merely  with  the  creditors  of  the  debtor,  but  also  with  the  per- 
sons who  would  be  entitled  to  prove  under  an  adjudication  of 
bankruptcy  against  him,  founded  on  a  petition  filed  on  the 
day  of  the  date  of  the  deed.    Such  persons  are  not  creditors 

*• 
(a)  1  H.  &  C.  841.  (d)  18  C.  B.  N.  S.  736. 

(ft)  Ante^  p.  9 ;   overruled  in  (e)  Ante,  p.  37. 

error,  ante,  p.  361.  (/)  1  Esp.  131. 

(e)  15  C.  B.  N.  S.  815.  (g)  6  Bing.  460. 
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within  the  meaning  af  the  192ad  aectian.    In  bankroptey 
a  creditor  may  prove  for  unliquidated  damage :  sect  153. 
t\  [Blackburn,  J.— The  192nd  section  has  the  words  *' debts 

DisMattos.    ^^  liabintkar    In  the  144th  section  the  word  "creditor* 
is  used  in  the  sense  of  a  person  who  has  a  right  to  proTe 
his  debt]     By  the  178th  section  <^  the  fissikrujA  Law 
Consolidation  Act,  1849,  a  persoti  may  prove  in  respect 
of  a   liability   to   pay   money  upon  a   contingency.    A 
claimant  in  respect  of  a  liability  has  no  option  of  assent- 
ing or  dissenting  to  this  deed,  because  the  first  condition 
of  the  192nd  section  only  mentions  creditors  "whose  dehU 
shall  respectively  amount  to  lOiL''    The  fifth  condition^ 
uses  the  same  language*    The  claims  on  liabilities  might 
exceed  the  debts^  and  it  could  never  have  been  intended 
that  in  ascertaining  the  requisite  majority  those  creditors 
should  be  included  who  have  no  voice  in  the  matter.     The 
198th   section   clearly  applies  only  io  debts,  properly  so 
called.    Again,  a  person  who  claims  in  respect  of  premiums 
on  insurance  cannot  be  an  assenting  or  dissenting  creditor, 
for  the  amount  of  his  claim  cannot  be  ascertained,  under 
the  154th  section,  until  after  the  registration  of  the  dced^ 
for  until  then  the  Court  of  Bankruptcy  has  no  jurisdiction : 
sect  197.     Mare  v.  Underhill  (a)  is  an  express  authority 
that  a  person  who  could  not  have  executed  the  deed  is  not 
"a  creditor**  within  the  meaning  of  the   192nd  section. 
The  19th  clause  is  open  to  objection  on  the  ground  that  it 
empowers  the  inspectors  to  withhold  dividends  until  the 
creditors  have  assented  to  the  deed. 

Beresford,  contra  (ft). — The  word  **  creditor,**  in  the  192nd 
section,  means  a  person  having  a  claim  which  he  might 
prove  in  bankruptcy.     That  is  evident  from    the   197th 

(a)  4  B.  &  S.  566.  Court  to  confine  his  argument  to 

(b)  Hs  waa  requesttd  hj  the      the  two  list  obJecUons. 
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section,  which  subjects  the  debtor  to  the  jurisdiction  of  the 

Court  of  Bankruptcy,  in  the  same  manner  as  if  he  had 

been  adjudged  bankrupt.     The  object  of  the  legislature  v, 

Db  Mattos. 
was  to  prevent  the  expense  of  administering  the  debtor's 

estate  in  bankruptcy;  and,  if  the  192nd  section  be  con- 
strued as  confined  to  creditors  properly  so  called,  that  object 
will  be  defeated ;  for,  although  the  deed  may  be  executed 
by  the  requisite  majority  in  number  and  value  of  creditors, 
a  person  having  a  olaim  which  he  could  prove  in  bank- 
ruptcy might  cause  the  debtor  to  be  adjudicated  bankrupt 
If  the  192nd  section  was  intended  to  apply  solely  to  cre- 
ditors in  respect  of  debts  properly  so  called,  why  should 
the  words  '*  or  liabilities"  have  been  inserted  ?  In  Ex  parte 
Mendel  (a),  where  a  claimant  was  not  allowed  to  prove 
under  a  trust  deed  for  unliquidated  damages,  there  had 
been  no  breach  of  contract  at  the  time  of  the  execution  of 
the  deed,  and  he  could  not  have  proved  under  an  adjudica* 
tion  in  bankruptcy.  Then,  as  to  the  19th  clause,  according 
to  the  ordinary  rule  of  constniction,  if  it  may  be  construed 
so  as  not  to  invalidate  the  deed,  that  construction  ought  to 
be  put  upon  it.  Its  true  construction  is,  that  the  inspectors 
may  set  apart  sums  for  paying  dividends  to  creditors  who 
have  not  expressed  their  assent,  or  to  assenting  creditors 
the  amount  of  whose  dividend  has  not  been  ascertained ; 
or  in  case  no  sums  be  set  apart  such  creditors  are  to  receive 
a  dividend  before  the  other  creditors  receive  a  second 
dividend.  The  clause  does  nor  empower  the  inspectors  to 
withhold  dividends  until  creditors  have  assented. 

J,  Brown  replied. 

dioMPTON,  J. — With  respect  to  the  question  as  to  the 

(a)  33  L.  J.  Bank.  14. 
VOL.  III. — H.  *  C.  T   T   T  EXCH, 
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1865.  meaning  of  the  word  '^creditor,"  in  the  lA2lid  -Mdioa^  tte 
Court  will  take  time  to  consider.  JU  to  all  ibe  otiMr 
objections  to  the  deed,  we  are  aatiafied  that  tbej  ought  set 
toprevaiU 

Cmr.  atkh  rafti 

In  the  following  Michadmaa  Vacation  (Deeembin  Wt), 
the  judgment  of  the  Court  was  delivered  by 

Blagkbubk,  J.— -This  was  a  case  in  error  fiom  the  Govt 
of  Ezcheqaer,  which  was  argued  in  the  Sittings  after 
Trinity  Term,  before  Mr.  Justice  Cromptan^  my  brothcD 
fViUeff  ByUs  and  mysel£  My  brother  KeaHng^  who  hesipd 
die  beginning  of  the  aigument  of  the  case,  was  obliged  to 
go  to  Chambers  before  the  only  point  on  which  we  took 
time  to  consider  arose* 

The  question  was  whether  a  composition  deed  was  bind- 
ing on  the  plaintiff^  who  had  not  assented  to  it.  The  asme 
deed  had  been  previously  held  good  by  the  Court  of 
Exchequer  in  the  case  of  Strick  v.  De  MaUos,  3  U.  &  C 
22 :  and  the  present  case  was,  in  substance  an  appeal  from 
that  decision.  *< 

A  great  many  objections  were  raised  before  us,  all  of 
which  were  disposed  oi  in  the  course  of  the  argument, 
except  the  following  one.  The  deed  is  expressed  to  be 
between  the  debtor,  his  inspectors  and  the  persons  **  who 
at  the  date  hereof  are  respectively  creditors  of  the  said 
De  Mattos,  or  who  would  be  entitled  to  prove  under  an 
adjudication  of  bankruptcy  against  the  said  De  Mattos  on 
a  petition  filed  on  the  day  of  the  date  of  these  presents, 
hereinafter  called  the  creditors,'*  and  the  different  provisions 
of  the  deeds  are  in  favour  of  the  crediton  thus  defined. 
It   was    objected    that   many    claims  can   be   proved   in 
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bankruptcy  which  are  not  strictly  debts,  viz.,  contingent 
liabilities  with  a  special  enactment  providing  for  their 
proof;  and  it  was  contended  that  the  persons  who  were 
entitled  to  prove  such  claims  were  not  creditors  within  the 
meaning  of  the  192nd  section  of  the  24  &  25  Vict.  c.  134. 
My  brother  ffilles  entertained  some  doubt  whether  this 
objection  was  not  well  founded,  and  in  deference  to  him  we 
took  time  to  consider.  His  doubts,  I  believe,  are  not  yet 
altogether  dispelled,  though  he  does  not  dissent  from  our 
judgment.  The  other  members  of  the  Court,  inclading 
the  late  Mr.  Justice  Crompton,  whose  opinion  on  the  point 
was  very  decided,  were  of  opinion,  and  on  consideration 
my  brother  Byles  and  myself  still  are  of  opinion,  that 
throughout  the  bankrupt  Acts  the  word  <^  creditor'*  is  used 
in  the  sense  of  a  person  having  a  claim  which  can  be 
proved  under  the  bankruptcy,  whether  it  is  a  debt  or  not ; 
and  we  think  that  in  the  192nd  section  it  roust  be  under- 
stood to  mean  all  persons  who  had,  at  the  time  of  the 
'  execution  of  the  deed,  a  claim  against  the  debtor  proveaUe 
against  his  estate  if  he  then  became  bankrupt 

We  therefore  think  that  this  objection  also  fails,  and 
consequently  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


g^  T  T  T  2 


. ...» 


996 
1865. 


^^.-SXOHEaUXE  &SP0B3B.    r. 

•      m 


junt^i.  jjvj   THE  EXCHEQUER  CHAMBER. 

JL*.,    0App€alfrom  the  Court  of  Exchequer,) 
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Symons  and 'Another  v.  Geoege  and  Others. 

___  . »  •     . 

A  debtor,^'  X  HIS  was  aQf^ip^  Qg^tiEist ^he  decision  of  the  Coiirf 

form  givito  by  of  Exchequer,  in 'disohftrging.  a  rule  to  enter  the  ^verdict  for 

of  t^  Bank-  ^^  defendants,  pursuant. ; to,  le>ive  reserved  at   the   tri^, 

l^^JwM^*  The  pleadings  and  fects  fully  appear  in  the  report  of  the 

«d^  c«se:^«fc,p..68.  .-  ,,' 

effect^  to  tnii-  .•  •  * 

tees,    The  '  "  '  «   t       . 

deedwa^exe^:  Gray  I  Cleave  with  him)  arc^ued  for  the  appellants.--' 
cutedtythe  .  .  ,  «r  :;,.; 

debtor,  tho     -  The  case  raises  two  questions,  first,- whether  a  deed  which 

a  creditor,  -  does  not  comply  with  the  requisitions  of  the  1 92nd  section 
"^'^^er.Vof  ^^^  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134i 
MMnt^rfcro!'*  ^^  within  th^/operation  of  the  197th  section  :  secondly, 
ditow  roqmred;  whether  thj*'  deed  is  not  void  on  account  of  the  trusu 

by  the  lOSnd  .         .  .  ^ 

section  was       being  i^cwable  of   performance.     The  deed    is   in   the 

not  obtained.  ,  ^  r    t       rk      i  '^' 

Poflseeaion  of  form  prescribed  by  Schedule  (D.)  of  the  Bankruptcy  Act, 

conreyedby  1861.     The  plaintiff  gave  no  evidence  that  the  requisite 

given  to  the  majority  in  number  and  value  of  the  creditors  had  assented 

Se*day  Se  '^  ^^®  deed,  and  therefore  it  is  not  binding  on  non-asseot- 

cotodT^Aite'  ^°8  creditors  under  the  192nd  section.     But  it  was  conj 

«*5<^*ij>^»  tended  that  it  is  a  good  deed  at  common  law  to  vest  the 

and  before  •  ^  ...  i 

registration,      property  in  the  trustees,  who  may  distribute  it  amongst  alt 

a  fi.  ftk.  issued  ,         .  /»  •  ■  '' 

atthesnitof  the  creditors.  IBlackbum,  J.— Or,  rather,  if  it  passes  the^ 
aidito^^der  property  to  the  parties,  whether  trustees  or  not,  it  is  a 
goods  "com-       8^^  ^^^^  *'  common  law,  and  so  defeats  the  execution.] 

prised  in  ihe 

deed  were  seized  in  exeeution. — Held,  in  the  Exchequer  Chamber  (afBxmiog  the  judgment jof 
the  Court  of  Exchequer),  that  this  was  a  good  deed  at  common  law,  and  not  vbidl:^  reason^c^i 
the  trust  being  incapable  of  performance  under  the  197th  section  of  the  Bankraptcy  Act,  1861. 
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First,  the  deed  is  not  within  the  operation  of  the  197th 

section.     It  was  said  that,  as  the  deed  was  registered  under       ^ 

the  194th  section,  the  197th  applied  to  it ;  but  that  is  not       ^   v. 

so.    iCrompton^  J, — If  a  good  deed  at  common  law,  does 

registration  invalidate  it?    You  must  satisfy  u^  that  it  is 

not  a  good  deed  at  common  law.     Formerly  a  deed  of  this 

kind  was  very  common,  and  it  was  held  good,  although  an 

act  of  bankruptcy.]     This  deed  cannot  operate  under  the 

192nd  section^  because  the   first  condition  has  not  been 

complied  with.     It  is  not  a  valid  deed  within  the  197th 

section,  because  the   words  **  every   such  deed,"  &c.,  in 

that  section,  apply  to  deeds  within  the  192nd.     The  words 

in  the  197th  section  "pafties  to  such  dded,  or  who  have 

assented  thereto,  or  are  bound  thereto"  evidently  refer  to 

a  deed  under  the  192nd  section,  by^  which  creditors  are, 

bound  although  they  have  Hot  assfented  to  it.   .Thejl98th/ 

section  also  shews  that  the  197th  does  not  appfy;tq  deeds;/       '-    "  ^^f 

which,  though  registered  under  the  194th  are  not  binding/      .^-^  i>-'i"  -■  . 

on  non-assenting  creditors  under  the  192nd.'— ^  r  :|  :cnnfl:> .   ""■    •  ^-^  - 

Secondly,  the  deed  is  void  by  reason  of  the  trustSjHbgjingj  • --.;  . 

incapable  of  performance.  Every  creditor  who  assenlstoitgej ';..].  *     .  .  ^f 
deed  has  a  right  to  have  the  trust  carried  out,  and;  ifnhat,    -,   ' ..;,/" 
cannot  be  done  the  deed  is  void  as  against  cxeditprs'.undcT^ 
the  13  Eliz.  c.  5.   [Blackburn,  J.— The  irustis  toadmiftisterj 
the  estate  as  in  bankruptcy:  would  not  a  Court  of  equity j 
administer  the  trust  cy  pres?]     The  deed  isiin.the..fdrmf 
Schedule  (D.)  prescribed  by  the  200th  section.  Thati^scctioiij^ 
provides  for  the  case  where  a  debtor  cannot  obtain  the  reqlii-.;- 
site  majority  in  number  and  value  of  creditors  by  reason  of|  r     . 
his  being  unable  to  ascertain  by  whom  negotiable  securities 
are  holden,  or  his  creditors  being  abroad ;  but  it  contemplates 
a  deed  which  has  the  same  operation  as  a  deed  under  the  >' 

192nd  section,  viz.,  one   which   binds  all  ihe  creditors. 


-  .-T- 
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[6laekbum,  J.— Is  not  this  a  deed  by  which  the  debtort 
estate  is  conveyed  to  trustees  to  be  administered  according 
V.  to  the  bankni^t  law^  with  the  superadded  formahties  of  the 

statute?]  The  trust  is  to  administer  the  estate  in  the 
manner  pointed  ootby  the  197th  section,  but  that  cannot ^ 
be  done  unless  the  deed  is  valid  under  the  192nd«> 
[Blackburn,  J. — You  incorporate  into  the  deed  that  it  is 
not  to  take  efFect  until  the  requi»te  number  of  creditoiv^ 
have  executed  it.]  Suppose  a  gift  to  A.  B.  to  dispose  of 
a^  0.  D.  shall  direct,  and  C.  D«  dies  without  making  any 
direction,  the  trustees  could  not  deal  with  the  property; 
but  the  trust  would  result.  [Crampfany  J. — As  my  brother 
Martin  observed  in  the  Court  below,  a  deed  of  this  kiud 
may  be  delivered  as  an  escrow^  to  take  effect  "when  the 
clauses  of  the  Act  are  compliied  with.  But  this  deed 
vests  the  property  absolutely  in  the  trustees.]  It  is 
donbtfhl  whether  the  property  tests  in  them  unless  die 
dded  is  good.  But,  however  that  may  b^,  if  the  tnistt 
cannot  be  carried  out,  the  deed,  though  good  as  agal&IC 
the  debtor,  is  invalid  as  against  an  execution  creditor.  The 
creditors  who  assent  have  not  the  expected  benefit  of  th6 
distribution  of  the  estate  under  the  control  of  the  Cottt 
of 'Bankruptcy.  Where  a  trust  deed  operates  under  tht 
l*92nd  sectioti,  the  trustees  and  creditors  have  the  sanM 
powers,  rights  and  privileges  as  assignees  and  creditors  m 
btokruptcy,  including  the  power  of  summoning  witnessis: 
Ex  parte  Alexander  (id).  Besides,  in  administering  an  estaCe 
as  in  bankruptcy  certain  things  cannot  be  done  witheieit 
the  aid  of  the  Court  of  Bankruptcy,  as  for  instance  dis- 
puting an  alleged  debt  of  a  creditor.  Again,  a  mortgagee 
with  an  insufficient  security  may  sue  the  debtor  on  Us 
mortgage  deed,  and  also  avail  himself  of  his  security ;  bot 

(a)  1  Be  Gex,  Jones  &  Smith,  811. 
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iQ  bankruptcy  be.  must  first  sell  bis  security^  and   then        1865. 
pi^>v6  for  the  deficiencyi  or  throw  up  his  security  and  prove 
hifl  debt  generally :  MiLson  v.  Bogg  {a).     [Blackburn^  J.— 
What  difficulty  is  there  in  the  trustees  calculating  how 
many  shillings  in  the  pound  the  mortgagee  would  receive 
if  the  debtor  were  bankrupt?]     In  the  case  of  fraudulent 
juneference  the  trustees  wouki  not  have  the  same  power  as 
in  bankruptcy  2   Topping  v-  Keysell  (b).    The  meaning  of 
the  deed  is  .that  the  estate  shall  be  administered  under 
the  powers  and  subject   to  the  control  of  the  Court  of 
Bankruptcy,  and  as  the  trusts  cannot  be  carried  out  the 
deed  is  void. 

MaUhews  (with  whom  was  ffuddlestop)^  appearejd  for  the. 
respondents,  but  was  not  called  upoa  to  argue* 

.  Cbomfton,  J.-^We  are  all  satisfied  that  tbe,judgpci^,n|l; 
qi  the  Court  of  Exchequer  is  right,  and  that  it  ought  to  be 
affirmed  on  the  ground  that  this  is  a  good  deed  a^.poiQjajpn- 
law.  Formerly,  it  was  not  uncommon  to  insert  in  4^eds,of 
this  description  a  provision  that  the  debtor's  estate  ^  ?lfPuH 
be  administered  as  in  bankruptcy.  It  is  said  that.tl^re  i/^ 
a. difficulty,  inasmuch  as  a  mortgagee  would  have,  uade^ 
this  deedi  different  rights  from  those  in  bankruptcy,  being 
enabled,  in  the  former  case,  to  claim  a  dividend  on  the.fu|l 
amount  of  his  debt  without  deducting  the  value  ,«f  hjfs 
aecurity,  and  in  the  latter  being  alio  wed,  to  prove  only,  for 
the  balance  of  his  claim  after  deducting  the  amount^  realis^ 
by  the  sale  of  his  security.  But  there  is  in  truth  no  difiS- 
culty,  for  the  trustees '>can  calculate  the  amount  to  be  paid, 
as  if  the  debtor  had  been  adjudged  bankrupt.    It  was  al^ 

(a)  a  M7I.  ^  C.  448v^  (b)  16  C.  B.  N.  S.  26S. 
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1865.  ^'^  ^^^^  Other  advantages  would  be  lost  to  the  genend. 
body  of  creditors.  No  doubt^  in  the  case  of  fraudulent 
preference,  the  trustees  would  not  have  so  large  a  power 
as  in  bankruptcy,  but  then  the  creditors  would  be  right  in 
bringing  the  arrangement  privately  made  into  public,  and 
causing  the  debtor  to  be  adjudicated  bankrupt. 

It  is  difficult  to  see  why  this  is  not  a  good  deed  at  com- 
mon law.  It  passes  the  property  immediately,  and  there 
is  no  reason  why  it  should  not  be  distributed  funongst  the 
creditors.  A  debtor,  being  sui  juris,  may  make  an  assign- 
ment of  his  estate  and  effects  to  any  creditor,  for  the 
benefit  of  all  his  creditors.  There  is  no  difficulty  or 
hardship  in  the  case,  because  the  assignment  is  an  act  of 
bankruptcy,  and  any  creditor  who  dissents  from  the  arrange- 
ment may  cause  the  debtor  to  be  adjudicated  bankrupt. 
Again,  if  the  trustees  do  not  do  their  duty,  an  application 
may  be  made  to  the  Court,  which  takes  cognizance 
of  trusts.  I  can  well  conceive  that  a  deed  of  this  kind 
might  be  delivered  as  an  escrow,  to  take  effect  provided 
the  clauses  of  the  Bankruptcy  Act  were  complied  with; 
but  that  would  be  a  question  which  ought  to  be  submitted 
to  the  jury. 

It  is  ai^f^ued  that  it  was  never  intended  that  this  deed 
should  operate  unless  the  trusts  could  be  carried  out  under 
the  197  th  section,  but  that  is  a  question  for  the  jury.  This 
deed  is  not  made  with  reference  to  the  192nd  section,  but  the 
200th.  That  section  provides  for  the  case  where  a  debtor 
cannot  obtain  the  assent  of  the  requisite  majority  in  num- 
ber and  value  of  his  creditors,  by  reason  of  being  unable 
to  ascertain  by  whom  negotiable  securities  are  holden,  or^ 
the  absence  of  creditors  in  a  foreign  country,  or  other. 
similar  circumstances,  and  then  he  must  give  notice,  re- 
,  quiring  his  creditors  to  assent  to  or  dissent  from  audi  deed  f^ 
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and  the  section  goes  on  to  provide  a  form  of  deed  given  in 
Schedule  (D)  which  shall  vest  all  the  estate  and  effects  of 
the  debtor  in  the  trustees  of  such  deed.  That  clearly 
contemplates  that  a  deed  of  this  kind  shall  vest  the  debtor's 
property  in  the  trustees^  and  that  they  may  use  it  as  a 
species  of  cessio  bonorum.  If  it  vrere  a  mere  composition 
deed,  the  case  would  be  different.  It  seems  to  us  that  this 
deed  vested  the  debtor's  estate  and  effects  in  the  trustees 
the  moment  it  was  executed;  and  that  then  it  became 
their  dutv  to  take  care  of  the  estate,  and  administer  it  in 
accordance  with  the  trusts  of  the  deed.  We  think  that  this 
is  a  good  deed  at  common  law :  that  there  was  a  good  con- 
sideration for  it,  and  that  the  trusts  are  not  impossible  to 
perform.  Therefore  the  judgment  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


E 


Clarke  v.  Williams.  j^^^  ^2, 

RROR  on  the  judgment  of  the  Court  of  Exchequer  Held,  in  the 
for  the  plaintiff  on  demurrer  to  a  plea.     The  pleadings  are  chamber 
fully  set  out  in  the  report  of  the  case,  ante,  p.  508.  judgmenf  of  * 

the  Court  of 
Exchequer),  that  a  deed,  under  the  Bankruptcy  Act,  1861,  bj^  which  a  debtor  simply  conyeji 
all  lubi  estate  and  eifeets  to  a  trustee  to  be  apmied  and  adnunisteied  for  (lie  benefit  of  his 
creditors  as  if  he  bad  been  duly  adjudged  bankrupt  cannot  be  pleaded  in  bar  to  an  action 
by  a  creditor. 
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1865.  CrompUm  argued  in  sopport  of  the  plea  (a). — ^The  qaes- 

tion  18^  whether  a  deed  in  the  form  prescribed  by  Sche- 
dule (D.)  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict 
c  134),  can  be  pleaded  in  bar  to  an  action  by  a  non-assent- 
ing creditor.  It  is  true  that  in  Eyrt  ▼•  Archer  (b)  the 
Court  of  Common  Pleas  held  that  it  could  not  and 
that  decision  was  followed  by  the  Court  of  Exchequer 
in  2%e  Ipgtonet  Park  Iron  Ore  Ccmpaxy  ▼•  Pattauon  (c)^ 
and  by  the  Court  of  Queen*8  Bench  in  JaneM  v.  Morris  {d). 
But  a  composition  deed  may  be  pleaded  in  bar  to  an  action 
by  a  non-assenting  creditor,  although  it  contains  no  release, 
provided  the  composition  money  has  been  tendered :  Gat" 
rod'^.8imp$on{e).  [^Cromptan,  J. — What  is  there  in  this 
deed  to  bar  the  action  ?]  It  operates  as  an  accord  and 
satisfaction ;  the  creditors  having  consented  to  accept  the 
conveyance  of  all  the  debtor's  estate  and  effects  to  trustees 
in  satis&ction  of  their  debts.  [Blackburn,  J. — The  plea 
contains  no  averment  to  that  effect]  By  the  182nd 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
proof  of  a  debt  by  any  creditor  is  an  election  not  to 
proceed  against  the  bankrupt  by  action ;  and  in  like  man- 
ner the  creditors  who  assent  to  this  deed  agree  to  accept 
the  distribution  of  the  debtor's  property,  as  in  bankruptcy, 
in  satisfaction  of  their  debts.  [Crompton^  J. — What  is 
there  in  this  deed  to  make  it  operate  as  an  accord  and 
satisfaction  ?  The  198th  section  contemplates  proceedings 
in  an  action  until  judgment  and  then  a  stay  of  execution.] 
The  plaintiff  is  in  the  same  position  as  if  he  had  received 
a  dividend  under  the  deed ;  and  in  fVhitmare  v.  7\ayuand  (/) 
Lord  Campbell,  C,  said : — **  Although  this  deed  contains 

(a)  Before  CroH^itfm, J.,  Tft2Zef,  (c)  2  H.  &  C.  82S. 

J.,  Byles,  J^  BlaMMn,  J^  and  (<Q  34  L.  J.  Q.  B.  90. 

it^afuy,  J.  («)  ilflte,  p.  395. 

(h)  16  a  B.  N.  8. 638.  (/)  3  De QtxFw*  J.  lOT,  Ha 
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no  release  nor  declaration  that  the  dividend  is  to  be  taken 

in  full  satisfaction  of  the  debt^  the  arrangement  is  in  the 

nature  of  a  cessio  bonorum  under  the  Roman  civil  law,  v, 

,        WnxiAm. 

and  I  think  that  when  a  dividend  has  been  received  satis- 
faction is  to  be  inferred."  [WiUes,  J. — Suppose  an  assign- 
ment by  a  debtor  of  all  his  estate  and  effects  to  trustees 
to  pay  his  creditors  rateably,  would  there  be  an  implied 
condition  that  they  should  not  sue  the  debtor?]  A  creditor 
who  agreed  to  accept  a  composition,  upon  the  faith  of 
which  the  debtor  makes  the  assignment,  could  not  sue  for 
his  debt.  In  Butler  v.  Rhodes  {a)  Lord  Kenyan  said  :^- 
**  The  principle  on  which  the  action  could  not  be  main- 
tained was,  that  in  consequence  of  this  act  of  the  plaintiff 
the  defendant  had  parted  with  all  his  property^  and  the 
other  creditors  had  been  induced  to  execute  the  deed.*'  At 
all  events,  this  deed  may  operate  as  an  agreement  by  each 
creditor  not  to  sue  the  debtor,  in  consideration  of  the  for- 
bearance of  the  rest :  Good  v.  Cheesman  (A). 

Hance  appeared  in  support  of  the  demurrer,  but  was  not 
called  upon  to  argue. 

Crompton,  J. — There  are  several  authorities  that  this 
plea  is  bad.  It  is  in  the  form  given  by  Schedule  (D.)  of 
the  Bankruptcy  Act,  1861,  and  it  has  been  decided  that 
a  deed  which  operates  under  that  Act  is  no  bar  to  an 
action  unless  the  statute  makes  it  so.  At  common  law, 
this  deed  would  not  have  afforded  a  defence  to  the  action. 
Where  a  debtor  assigns  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  any  creditor  has  a  right  to  get  what 
he  can  under  the  assignment,  and  proceed  for  the  rest.  In 
deeds  under  the  Bankruptcy  Act,  1861,  the  requisite 
majority  in  number  and  value  of  creditors  binds  the  rest; 
(a)  lB0i>.t35..  (ft)  2  B.  &  Add.  »9. 
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but  they'  are  ^nly  bonnd  accordipg  to  the  terms  of  the 
deed.      This  deed i contains  no  release;    neither  does  it 
9.  come  within'theij^rinciple  of  the  decision  in  Clcmham  t. 

Atkhuon  ifl)jj!iA.  other  cases  fti  which  a  composition  deed 
has  beentfaeldLa  bar  to  an  action.  Nor  is  it  within  that  class 
of  cases  in  which  fL  composition  deed  is  pleadable  by  way 
of  accoijd  and  satisfaction. 

The  only  difficulty  arises  irom  the  language  of  the  197th 
section  of  the  Bankmptcy  Act,  1861,  which  provides  that 
the  debtor  shall  have  the  benefit  of  the  Act  in  the  same 
manner  '*  as  if  .the  creditor  had  proved*. his  debt"    But  in 
bankruptcy  a  creditor  may  not:  choose  to,  stay  bis  action, 
and  in  that  case  the  statute  does  not  provide  any  plea  in 
bar.    The  reasons  given  by  the^jCourt  of  Exchequer  in  the 
case  of  The  Ipstone$Park  Iran  Ori  Cantpany  v.  PcUtisoH  {b) 
conclusively  shew  that,  if  the  statute  does  not  say  that  the 
deed  shall  be  a  bar,  the  creditor  may  proceed  with  his 
action  until  judgment.     But  at  that  particular  stage  the 
debtor  may  interpose,  and  prevent  him  from  availing  him- 
self of  the  execution  without  the  leave  of  the  Court    It 
is  clear  to  my  mind  that  this  deed  is  not  pleadable  in  bar, 
of  the  action. 

ft 

Btles,  J. — I  am  of  the  same  opinion*  There  is  nothing 
in  the  Act  which  makes  this  deed  a  bar  to  the  action ;  and 
the  only  remedy  the  debtor  has  is  to  apply  to  the  Court  of 
Bankruptcy  to  stay  the  execution. 

The  other  Judges  concurred. 

Judgment  affirtned. 


(a)  4  B.  &  S.  722  ;  in  error,  730. 

(b)  2  II.  &  C.  828. 
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TRINITY  VACATION   29    VICT.  1005 

1865. 


MEMORANDA. 

In  this  Vacation  (30th  October)  the  Honorable  Mr. 
Justice  CromptoHf  one  of  the  Judges  of  the  Court  of  Queen's 
Bench^  died  at  his  residence  in  Hyde  Park  Square.  He 
had  previously  arranged  with  the  Lord  Chancellor  per- 
sonally to  resign  his  office  of  Judge  on  that  day,  but  died 
before  his  resignation. 

He  was  succeeded  by  Robert  Lush,  Fjsq.,  one  of  Her 
Majesty's  Counsel^  who  was  first  called  to  the  degree  of 
the  coif,  and  gave  rings  with  the  paotto  V  Justitise  tenax." 
He  afterwards  received  the  honor  of  Knighthood. 

John  Shapland  Edmonds  Stock,  of  the  Middle  Temple^ 
Esq.,  was  appointed  one  of  her  Majesty's  Counsel. 
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PRINCIPAL    MATTERS. 


ACTION. 
See  HuBBAiTD  and  Win. 


ADMINISTEATION. 

Death  of  Married  Woman,  Next  of 
Kin  of  Intestate,  and  afterwards 
of  Iter  Susband  without  either  as- 
serting their  Claim. — Stamp  Duty 
upon  Accumulations  of  Interest 
between  the  death  and  grant  of  Ad- 
ministration, 

A  married  woman,  entitled  as  next 
of  kin  to  the  estate  of  an  intestat-e, 
died  without  asserting  her  claim, 
leaving  her  husband  surviying,  who 
also  died  without  asserting  his  claim. 
Held,  in  the  Exchequer  Chamber, 
that  it  was  necessary  for  the  next  of 
kin  of  the  husband,  in  order  to 
enforce  the  right  of  the  wife  and 
reduce  it  into  possession,  to  take 
out  letters  of  administration  to  both 
husband  and  wife,  and  pay  stamp 
duty  upon  the  property  for  each 
grant  of  administration. 

JTisZJ  also,  in  the  Exchequer  Cham- 
ber (affirming  the  judgment  of  the 


AEBITBATION. 

Court  of  Exchequer^,  that  stamp  duty 
upon  letters  of  administration  is  to  be 
calculated,  not  only  on  the  principal 
money  which  constituted  the  pro- 

Eerty  of  the  intestate  at  the  time  of 
is  death,  but  also  upon  accumula- 
tions of  interest  between  the  death 
and  the  grant  of  letters  of  adminis 
tration.  The  Attorney  General  y, 
Partington,  193 

AFFIDAVIT. 
See  Baitkbuptot  (7). 

AGENT. 

See  CoimTT  Coubt. 

Pbincipal  and  AexKT. 

AEBITEATION. 

Covenant  to  refer  Disputes  which  may 
arise  to  Arbitrators  to  he  chosen. 

Where  parties  to  a  deed  coTenant 
to  refer  disputes  which  may  arise  to 
arbitrators  to  be  chosen  by  them. 
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ATtOKSET. 


BAHKBUPTCT. 


\ 


pni<  oD  dilute*  arinng  appoint  arbi- 
tnton,  tbe  mbmtsnon  ii  by  parol, 
and  there&te  cannot  be  made  a  rule 
of  Court  under  the  17th  section  of 
the  Common  Lair  Procedure  Act, 
ism.  Ex  parte  Glayther.  In  re 
Maillandand  Glayther,  442 

ATTACHMENT. 

For  NiM'payment  of  Leyacg  DtUg 

m  pHTtmanee  ^  13  &  14  Vict.  e. 


as  legacy  duty  lian,  on  no  cause 
being  shewn,  been  made  absolute 
against  tbe  peraon  withlioldJDg  such 
dutf,  and  both  rules  have  been  per- 
sonally sened,  the  Court  will  grant 
a  rule  for  an  attnchmeiit  absolute  iii 
the  first  inetsjiire.  Jn  re  Eeant,  and 
In  tie  matter  of  the  Duty  on  the 
retidue  of  tie  Etlate  and  Kffrct*  of 
Jane  Stan^elJ,  defeated,  562 


ATTOBNEY. 
(l).  Charge  on  Proptrty  recovered 

or  preiervrd    by  I/ntrumenlalify 

of  Attorney. 

The  23  A  21  Vict.  c.  127,  e.  28, 
empowers  tbe  "  Court  or  Judge, 
before  vbom  any  suit,  matter  or 
proceeding  has  been  heard  or  bhall 
De  depending,"  to  declare  the  attor- 
ney employed  to  prosecute  or  defend  ' 
sncb  suit,  &c.,  entitled  to  a  charge 
on  any  property  recoTCred  or  pre- 
served by  the  iDBtrumentality  of 
■och  attorney. — Held,  that  a  cause  . 
tried  at  Xisi  prius  bad  been  heard 
befbr«  the  Court  witbin  the  meaning 
of  tbis  section,  and  that  by  the  word 
"  Judoe"  is  meant  a  Judge  who  in 
hinuetf  conatitutea  the  Court,  and 
not  a  Judge  sitting  at  Nisi  prius. 


The  words  "  proper^  of  » 
ever  nature,  fmsre  or  kind"  shsw 
that  tbe  section  appliea  to  rasltj  as 
well  aa  penonaltr. 

The  Court  decLu«d  s  charge  under 
this  section  on  properly  reooreied 
in  an  action  of  ejectment  nearly  two 
jean  after  tbe  writ  of  posstaaion 
bad  been  executed,  althoagh  in  tiw 
interral  tbe  plainti^  had  died  and  a 
decree  had  been  made  in  >  creditor's 
■uit  for  administering  hia  real  and 
personal  estate.  Wilton  v.  Mood,  148 

(2).  Collation  befoeat  Ftaintiffimd 
Defendant  to  defeat  Lien  of  Plaim- 
tiff't  Attorney Jor  CoU*. 
A  plaintiff  who  had  obtained  judg- 
ment for  his  costs,  in  colluaion  with 
tbe  defendant,  and  in  order  to  defeat 
the  lien  of  the  pUintiff'a  attorney, 
gare  bim  and  the  sheriff  notice  not 
to  execute  any  proceas  on  pain  of 
being  treated  as  treapaasers. — Heii, 
that  a  Judge  had  power,  in  the 
exerciseof  theeqnitableinterfer^iee 
of  the  Court,  to  order  that  the 
plaintiff  "or  tbe  defendant"  pay 
the  attorney  the  costs.  Ex  parte 
W.  Gamtt.  la  re  fPiili4nu  r. 
Lloyd,  294 

BAILMENT. 
See  Xeoliqexcc  (4). 

BANKETJPTCT. 

See  Bill  ox  Sale  (2). 

(1.)  Comporiiion  Deed  under  Btmk- 
ruptey  Act,  1861,  belvxen  DtAtor 
and  OredHort  toko  exeevte  H,  and 
Cotenanl  by  Debtor  tcitk  tiem 
reepeetively. 

By  indenture  between  B.,  of  tbe 
ODe  part,  and  tbe  sereral  peraona 
whose  names  and  sesl»  wen  there- 
unto respectiTely  BobBmbed  and  sft, 
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being  creditors  of  "B.,  of  the  other 
part :  reciting  that  B.  was  indebted, 
nmougst  others,  unto  the  parties  of 
the  second  pnrt  in  the  several  aums 
set  opposite  tbeir  respective  names 
in  the  schedule  thereto,  and  being 
unable  to  pay  his  d<.>bt8  in  full  bad 
agreed  to  enter  into  the  covennnts 
thereinafter  on  his  part  contained, 
and  in  consideration  tbereof  the 
parties  of  the  other  part  agreed  to 
ent«r  into  the  covenants  on  their 
parts  contained :  B.  ooTenanted  with 
the  "  parties  thereto  of  the  other 
part  reipeelivtli/,"  that  he  would 
"  pay  unto  all  and  every  his  present 
creditors  3«,  in  the  pound  on  the 
amount  of  their  respective  debts, 
and  each  of  the  parties  thereto  of 
the  other  part  forhimself  reipeciierfy 
covenants  with  B.  that  they  would 
not  Buchim,  unless  and  until  default 
made  in  performance  of  the  covenants 
on  his  part."— ^eW,  that  the  deed 
was  invalid  on  the  ground  that 
the  executing  and  non-ciecuring 
creditors  had  not  equal  rights  under 
it,  since  eSch  of  the  executing  credi- 
tors might  sue  on  the  covenant  for 
his  share  of  the  composition,  but  the 
non-eiecutingcreditors  had  no  power 
to  suo  either  in  their  own  names  or 
in  the  names  of  the  oiecuting  credi- 
tors as  trustees  for  them.  Senham 
T.  Broadkartt  and  Others,  472 

Qi).  Componlion  Deed,  under  Bank- 
ruptcy Act,  1861,  by  toAich  Debtor 
eovenanti  to  pay  hii  Debt!  by  small 
Quarterly  TnHalmenls,  to  be  ad- 
ministered at  in  Bankruptcy. 

By  a  compoBition  deed  under  the 
192nd  section  of  the  Bankruptcy 
Act,  1861,  a  debtor  covenanted  with  a 
trustee  for  his  creditors  to  pay  his 
debts  by  small  quarterly  instalments 
to  be  administered  aa  iu  bankruptcy. 
The  deed  also  contained  a  release  by 
the  creditors  of  the  debtor,  a  iveer- 

TOL.  m. — H.  Ac.  u  u  D 


ration  of  their  rights  against  third 
parties,  and  a  proviso  aroiding  the 
deed  if  the  inatalmentB  were  not  paid 
within  seven  days  after  they  became 
dne. — Held,  that  the  deed,  when 
perfected  under  the  Act.  was  bind- 
ing on  uon-aaseuting  creditors;  and 
that  it  is  not  essential  to  the  validity 
of  such  a  deed  that  it  should  contain 
either  a  schedule  of  the  creditors,  or 
any  covenant  with  them  by  tbe 
debtor  or  the  trustee. 

If  a  writ  of  fi.  fa.  be  isened  at  the 
suit  of  a  non-assenting  creditor  after 
notice  of  the  registratioa  of  a  valid 
composition  deed  operating  under 
sect.  192,  the  Court  will  set  'it 
aside.     Stone  v.  Jellieoe,  263 

(a).  Coinpotition  Deed,  under  Bank- 
TUpleyAcI,  ISGl,  by  wkic A  Debtor 
conveys  all  Ms  Estate  and  Effect$ 
to  Trustee  to  be  administered  tu 
in  Bankruptcy. 

A  deed  of  compositioQ  by  which  a 
debtor  simply  conveys  all  uis  estate 
and  effects  to  a  trustee,  to  be  applied 
and  administered  for  the  .benefit  of 
his  creditors,  as  if  he  had  been  duly 
adjudged  bankrupt,  cannot  be  plead- 
ed in  bar  to  an  action  by  a  creditor. 
Olarke  v.  Williame,  503.  Jffirmedin 
Error,  1001 

(4).  Com poail'wn  Deed  under  Bank- 
ruptcy Act,  !861,  between  Debtor 
and  undersigned  Creditors',  and 
Composition  payable  on  signing 
Deed. 

A  composition  deed  under  the 
Bankruptcy  Act,  1861,  made  be- 
tween a  debtor  of  the  first  part,  thfe 
undersigned  J.  F.,  one  of  his  credi- 
tors, and  also  all  his  otber  uudei*- 
signed  creditors  of  the  second  part, 
recited  that  the  debtor  was  unable 
to  pay  his  several  creditors  the  full 
sum  of  20*.  in  the  pound,  but  was 
able  and  willing  to  pay  each  and  all 
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d(E  ik&m,-  (ML  '^gnrnq  aie  deecL  tbe  die- 

iduKUte  tieb&ir  bail  aagouKit  :3a  oie;  agn  i—iiiimi 

•9e7<»mL  j}iirci69  dii»mnii  it  -iie  xxsami   :xk  taii»  dttoi  joi*  issabi.  man  sm 

jar;  &)  i»srn7ft  and  ujics  taia  saman^  raBB&tsavpnimxax  ;mf  1 

tfiCUHi  (i£  ,Sk  in  die  gauncU  gayatue .  os:  ^vas  oaK 


U$t  and  up€m  which  womHUMSkimg 
IhliaT  etfrenantM  wii/k  tkem. 

Where  a  ietd  is  made  imterpmitM^ 
wp  one  wbo  m  not  expieaied  to  be  a 
pMty  eao  toe  otk  a  eorenant  coc- 
iained  in  ft ;  and  this  is  not  a  mere 
mkr  cf  eooxtfueHorL,  bat  a  role  of 
poaitif  e  kw. 

A  d«ed  of  compoaitioti  was  ex- 
pfftiied  to  be  made  between  the 
weftnl  peraona  whose  names  and 
seals  were  subscribed  and  affixed  in 
ih»  sehedole,  bein^  creditora,  of  the 
first  part^  the  debtor^  of  the  second 
part,  and  two  sureties  of  the  third 
part#  B/  this  deed  (of  which  the 
paramount  object  was  declared  to  be 
the  equal  benefit  of  all  the  creditors) 
the  parties  of  the  second  and  third 
parts  corenanted  with  the  parties  of 
the  first  part  and  with  all  the  other 
creditors  respectively  to  pay  them 
respectively  a  composition  or  lOf.  in 
the  pound,  and  in  consideration  of 


jUid 


i 


«&  iigninig^  ^M:  deed^  in.  txuL  JorimK^  j  iiftiiB:  Bankni^fiep  JbotL  ISIEL. 
iina  aad  Saehsxt^  at  diexr  ws^^seaL  \  xkj  gos  «iseiL 
an«l  smpttsswe    lafaoiv   wiiick    die'    "llriaiBeffeaansiniBtiBhj&JSSkBi 
fartie»(»  the iecnnd pars  kadaeseedl  qiul ^cnil  hoc  ^mii  in'  ta» 
t(V  aeeKpn  in.  5iil   ^itifflnctum.  ami 

ami  Di  •!an«- 
diereolf  idxerebj  cesq^- 
fii;f«iy  rriiHMtfd  the  de^tkue. — ^^fi«4 
tiiwt  tE^  jeedwaa  occ  bimfin^  ^n. 
noftHHseolnig  ers£cacs,  snee  die 
€om^o«tioa  waa  onlj  payable  on 
s%WH|(1^isedr  SKuTdKne&s!^  the 
€ftdit0in  wEo  Sf^ned  were  in  a 
teller  posilian  than  thdae  wko  «5a- 
asaded.    JKuriw  t,  6rf«Miv        6SI  ^     3.  eomposcxisa 


f'flTV.  C/ 


i«  paiid  to-  €Wtry  CvtifiMw  mketker 


be^ 


affixed  to.  che  yhifdale  tbereunder 
wTicceii,  on  behalf  dT  thiSTnaeiTe:^  aud 
aQ  and  erwr  other  the  credhors  of 
tba  ddauisBty  a£  tfe  urs^  P*^  ^u>d 
the  dpfpn<tint  of  the  second  part  : 
wherebr,  aft9  rccitiiig  that  the  de- 
fendazzt  waa  indebted  to  the  said 
femai  poaoiis  paitks  thereto  erf*  the 
lirst  part,  in  the  said  sererai  suras 
of  mooej  set  entente  to  their  le- 
spectzre  names  in  the  soud  schedule 
thereunder  written,  and  w«s  also 
indebted  to  other  peiaons  in  divers 
sums  of  monej,  and  bong  unable  to 
disdiarge  his  said  debts  in  full,  had 
agreed  to  pay  a  composition  of  bt. 
in  the  pound,  smek  payment  or  coot- 
position  to  he  made  and  paid  to  mU 
and  etery  the  credit  art  of  the  defend- 
dantf  whether  exeeuting  tie  mtid  deed 
ornoi,  to  be  paid  and  payable  on 
the  22nd  of  September,  1865,  and 
to  be  in  full  dhscharge  of  all  and 
every  the  debts  due  and  owing  at 
the  time  of  the  executing  of  the 
said  deed :  in  pursuimoe  of  the  said 
agreement  and  in  conatderatiaa  of 
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the  payment  by  the  defendant  to  his 
said  several  creditors  of  such  com- 
position, they  the  said  several  per- 
sons, parties  thereto  of  the  first  part, 
did  thereby  accept  the  said  compo- 
sition in  full  satisfaction  and  dis- 
charge of  their  respective  debts,  and 
did  by  the  said  indenture  release 
the  debts  which  the  said  several 
parties  thereto  of  the  first  part  had 
against  the  defendant. — Held,  that 
the  deed  was  oot  binding  on  non- 
assenting  creditors,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861, 
as  they  had  no  means  of  enforcing 
their  rights,  if  any,  under  it.  Gurrin 
v.  Kopera^  694 

(7).  Composition  Deed  under  Bank- 
ruptcy  Act,  1861,  where  there  are 
joint  and  separate  Creditors  and 
joint  and  separate  Estates,  arid 
both  classes  of  Creditors  are  placed 
on  same  footing  as  regards  Com- 
position —  Covenant  not  to  Sue. 

A  deed  of  composition^  under  the 
192nd  section  oi  the  Bankruptcy 
Act,  1861,  is  not  invalid  as  against 
non-assenting  creditors,  because 
there  are  joint  and  separate  credi- 
tors and  joint  and  separate  estates, 
and  the  deed  places  both  classes 
of  creditors  on  the  same  footing 
as  regards  the  composition. 

An  averment  in  a  plea  that  the 
requisite  majority  of  creditors,  and 
"each  of  them,"  executed  the  deed, 
is  a  sufficient  averment  that  it  was 
executed  by  both  joint  and  separate 
creditors. 

A  covenant  in  a  composition  deed 
not  to  sue  the  debtor  for  a  limited 
time  is  not  unreasonable,  neither  is 
a  power  to  revoke  a  letter  of  licence. 

A  simple  covenant  not  to  sue  for 
a  limited  time  is  not  pleadable  iu 
bar  of  au  action;  but  a  covenant 
not  to  sue  for  a  limited  time  and 
that  the  deed  may  be  pleaded  in  bar 

TJ  u  u  2 


and  discharge  of  any  action  brought 
within  that  time,  may  be  pleaded  in 
bar  of  an  action  by  a  non-assenting 
creditor. 

The  affidavit  required  by  the  6th 
condition  of  the  192nd  section  need 
not  distinguish  between  the  joint 
and  separate  debts.  Walker  tmd 
Others  v.  William  Nevill  and  WU' 
liam  James  Nevilly  408 

(8).  Composition  Deed  under  Bank* 
ruptcy  Actf  1861,  binding  oh  non^ 
assenting  Creditors,  where  no  par* 
ties  of  the  third  part  have  exe* 
cuted  it. 

A  deed  of  composition,  under  the 
Bankruptcy  Act,  1861,  between  the 
debtor  of  tne  first  part,  two  sureties 
of  the  second  part,  and  the  several 
other  persons  whose  names  are 
hereunto  subscribed  and  seals  affixed 
of  the  third  part,  after  reciting  that 
the  parties  of  the  second  and  third 
parts,  creditors  of  the  debtor,  had 
agreed  to  accept  a  composition  of 
Ss,  in  the  pound,  on  having  the  same 
secured  by  the  joint  and  several 
promissory  notes  of  the  sureties  and 
the  debtor  payable  in  two  equal 
instalments  on  the  20th  August  and 
20th  September,  and  tliat  the  debtor 
and  the  sureties  had  made  and 
delivered  to  each  of  the  parties  of 
the  third  part  their  joint  and  several 
promissory  notes,  contained  a  cove- 
nant by  which  the  debtor  and  sure- 
ties, and  each  of  them,  covenanted 
with  the  parties  of  the  third  part, 
and  with  each  and  every  of  them, 
that  they  the  debtor  and  suretieSi 
or  one  of  them,  should  pay  the  seve- 
ral promissory  notes  as  they  should 
respectively  become  due,  and  should 
also  make  and  deliver  to  all  the 
other  creditors  of  the  debtor  like 
joint  and  several  promissory  notes, 
payable  at  the  several  times  and  in 
manner  aforesaid,  for  the  like  com- 
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position  of  d#.  in  the  pound  upon 
their  respectiye  debts,  and  should 
paj  such  composition  to  each  of  the 
last  mentioned  creditors  at  the  seve- 
ral times  and  in  manner  aforesaid, 
and  the  said  parties  of  the  third 
part  and  the  sureties,  and  each  of 
them,  corenant^ed  with  the  debtor 
that  they  and  each  of  them  have 
accepted  and  will  accept  the  said 
promissory  notes  by  way  of  com- 
position and  payment  of  Si,  in  the 
pound  upon  the  amount  of  their 
sereral  debts  in  full  discharge  of 
their  debts,  and  that  upon  payment 
of  the  said  promissory  notes  they 
and  each  of  them  would  execute  to 
the  debtor  a  general  release  and 
discharge  from  their  debts.  The 
requisite  majority  in  number  and 
Tame  of  creditors  had  in  writing 
assented  to  the  deed,  but  the  only 
parties  who  had  executed  the  deed 
were  the  debtor  and  the  two  sure- 
.  ties.-— JSTtfW,  that,  as  there  were  no 
parties  of  the  third  part,  neither 
assenting  or  dissenting  creditors 
could  sue  on  the  deed,  and  there- 
fore both  were  on  an  equality,  nd 
the  deed  valid.  ScoU  v.  JBerry,    966 

(9}«  Composition  Deed  under  Bank' 
ruptey  Act,  1861«  pleadable  in 
Bar^  if  Composition  tendered, 
although  Deed  contains  no  Be- 
leau. 

A  composition  deed,  binding  on 
non-assenting  creditors  under  102nd 
section  of  the  Bankruptcy  Act,  1861, 
may,  if  the  composition  money  has 
been  tendered,  be  pleaded  in  bar  to 
an  action  by  a  non-assenting  credi- 
tor, althougli  the  deed  contains  no 
release.     Qarrod  v.  Simpson,      395 

(10)«  Inspectorship    Deed  under 
Bankrupt^/ Act,  1861. 

A  deed  of  inspectorship,  under 


the  Bankruptcy  Act,  1861,  contained 
(amongst  others)  the  following  pro- 
visions : — 

9.  Tlie  proceeds  of  the  estate  shall 
be  applied,  first,  in  paying  the  costs 
incurred  or  to  be  incurred  or  relating 
to  the  suspension  of  payment  of  the 
debtor :  secondly,  in  paying  rent  for 
which  the  debtor's  estate  could  be 
distrained, wages,  or  salaries ;  thirdly, 
in  paying  rateably  the  debts  of  cre- 
ditors, with  interests 

13.  Each  creditor,  before  becoming 
entitled  to  any  dividend,  shall  (if 
required  by  the  inspectors)  deliver 
to  them  a  statement  in  writing, 
signed  by  him,  of  his  debt,  and  verify 
it  by  solemn  declaration. 

19.  In  case  any  dividend  shall  be 
made  before  all  the  creditors  shall 
have  executed  or  assented  to  the 
deed,  the  inspectors  may  set  apart 
a  sufficient  sum  for  the  purpose  of 
paying  like  rateable  dividends  to 
such  last  mentioned  creditors,  and 
also  to  creditors,  the  dividend  on 
whose  debt  has  not  been  ascertained ; 
and  in  case  no  such  sum  be  so  set 
apart,  they  may  direct  that  out  of 
the  first  monies  applicable  to  a  divi- 
dend, the  dividend  payable  to  the 
last  mentioned  creditors  shall  be 
paid  or  set  apart  for  them  before 
any  further  dividend  be  made  among 
the  creditors  who  have  executed  or 
assented  to  the  deed. 

30.  These  presents  are  intended 
to  be  a  deed  of  inspectorship  within 
the  provisions  of  the  Bankruptcy 
Act,  1861,  but  in  case  they  cannot 
so  operate,  they  shall  be  binding  on 
creditors  executing  or  assenting  to 
them. 

32.  The  estate  and  efiTects  of  the 
debtor  shall  be  administered  on  the 
principles  of  the  bankrupt  law,  and 
if  there  is  anything  in  the  deed  in- 
consistent with  those  principles,  it 
shall  be  read  as  if  such  inconsistent 
matter  were  expunged. 
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Held,  that  none  of  these  provi- 
sions were  unreasonable,  and  that, 
the  requisites  of  the  Bankruptcy 
Act,  1861,  having  been  complied 
with,  the  deed  was  bindine;  on  non- 
nssenting  creditors.  Strick  v.  De 
Maito9,  22 


(11).   Trust  Deed  under  Bank- 
rupici/Aci,  1S(}1. 

1.  A  trust  deed  for  the  benefit  of 
creditors,  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  con- 
tained the  following  clauses  : — 

5.  That  no  creditor  who  shall 
have  executed  or  otherwise  acceded 
to  the  deed  shall  negotiate  any  bill 
of  exchange  on  which  the  debtor  is 
liable,  without  having  first  indorsed 
thereon  a  memorandum  of  the  exe- 
cution of,  or  other  accession  to  the 
deed. — 8.  Each  creditor  who  shall 
have  executed  or  acceded  to  the 
deed  agrees  and  declares  for  himself 
and  his  partners,  and  their  respec- 
tive heirs,  executors,  and  adminis- 
trators, that  they  shall  not  com- 
mence or  prosecute  any  action  at 
law  or  in  equity,  or  other  proceed- 
ings, against  the  debtor  on  account 
of  any  of  the  debts  then  due  from 
him,  and  that  the  deed  may  be 
pleaded  to  any  action  as  if  it  were 
an  actual  release.  — 11.  That  if  any- 
thing in  the  deed  is  not  authorized 
by  the  Bankruptcy  Act,  1861,  it 
shall  be  obligatory  on  those  creditors 
onlv  who  executed  or  assented  to  it. 

//tfW;— First:  that  the  5th  and 
8th  clauses  were  unreasonable  and 
void.  Secondly :  that  they  could 
not  be  rejected  under  the  11th 
clause,  because  an  inequality  would 
thereby  be  caused  between  assent- 
ing and  non-assenting  creditors. 
Jlidsan  v.  liarclay,  3G0 


2.  A  trust  deed  for  the  benefit  of 


creditors,  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  con- 
tained the  following  clauses : — 

5.  No  creditor  who  shall  have 
executed  or  otherwise  acceded  to 
these  presents  shall  negotiate  any 
bills  of  exchange  or  other  negotiable 
instruments  on  which  the  debtor  is 
liable  without  having  first  indorsed 
thereon  a  memorandum  of  the  exe- 
cution of  or  other  accession  to 
these  presents  by  such  creditor. 

8.  And  in  consideration  of  the 
premises  it  is  hereby  agreed  and  de- 
clared (but  each  of  the  creditors  of 
the  debtor  who  shall  have  executed 
or  acceded  to  or  be  bound  by  these 
presents,  agreeing  and  declaring  for 
nimself  and  his  partners,  and  his 
and  their  respective  heirs,  executors 
and  administrators,  and  so  far  as 
relates  to  his  and  their  respective 
acts  and  defaults),  that  the  creditors 
of  the  debtor  who  shall  have  execu- 
ted or  otherwise  acceded  to  or  be 
bound  by  these  presents,  sliall  not, 
nor  shall  any  ot  them,  nor  shall 
their  respective  heirs,  executors,  ad- 
ministrators, or  partners  or .  assigns, 
at  any  time  (except  in  respect  of 
the  covenants  or  agreements  herein 
contained,  or  any  one  of  them,) 
commence  or  prosecute  any  action 
at  law  or  in  equity,  or  other  pro- 
ceedings, against  the  debtor  on  ac- 
count of  any  part  of  the  debts  now 
due  from  him  to  the  said  creditors 
who  shall  have  executed  or  other- 
wise acceded  to  or  be  bound  by 
these  presents,  and  that  this  agree- 
ment may  be  pleaded  to  any  action 
brought  contrary  to  this  agreement, 
as  if  the  same  were  an  actual 
release. 

11.  That  if  there  is  any  thing  in 
the  deed  not  authorized  by  the 
Bankruptcy  Act,  18G1,  it  shall  bo 
obligatory  upon  those  persons  onlv 
who  shall  have  executed  or  acceded 
to  it. 
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13.  The  trustees  shall,  upon  the 
request  and  at  the  cost  of  the  credi- 
tors, take  proceedings  for  enforcing 
performance  of  the  covenants,  upon 
being  indemnified  as^ainst  the  costs. 

Held^  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the 
Court  of  Exchequer),  that  the  5th 
clause  was  not  unreaaonable  and 
void,  since  it  bound  only  those 
creditoiiB  who  executed  or  otherwise 
assented  to  the  deed. 

Semhley  that  if  the  clause  had 
also  applied  to  non-assenting  credi- 
tors, it  would  have  invalidated  the 
deed. 

Held  also,  in  the  Exchequer 
Chamber  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that 
the  8th  clause  was  not  unreasonable 
and  void,  since  it  amounted  to  a 
simple  covenant  not  to  sue,  except 
so  far  as  necessary  to  prevent  the 
discharge  of  third  parties. 

Heldalso,  in  theExchequer  Cham- 
ber, that  the  11th  and  18th  clauses 
were  valid. 

The  position,  that  a  deed  is  not 
good  unless  it  puts  all  the  creditors 
on  an  equal  footing,  does  not  extend 
to  cases  in  which  the  executing 
creditors  voluntarily  put  themselves 
in  a  worse  position  than  those  whom 
they  seek  to  bind. 

Creditors  who  execute  or  accede 
to  a  valid  composition  deed  may,  by 
a  separate  deed,  enter  into  a  colla- 
teral engagement  with  the  debtor, 
provided  they  do  not  obtain  any 
benefit  not  conferred  on  dissenting 
creditors. 

The  doctrine  laid  down  in  Dell  v. 
Xin^y  "  that  a  creditor  has  a  right 
to  have  a  deed  presented  to  him  for 
execution,  which,  when  executed, 
will  put  no  burthen  on  him  to  which 
he  ought  not  to  bo  subject,"  disap- 
proved of  by  the  Court  of  Exchequer 
Chamber.    Ilidson  v.  Barclay,   361 


(12).    Conveyance   to   TVusieee    in 

form  of  Schedule  D,.  and  assent 

of  Creditors  not  obtained^   Deed 

Void  as  against  Creditors  under 

13  Eiiz,  c.  5. 

A  debtor  by  deed,  in  the  form 
given  by  Schedule  D.  of  the  Bank- 
ruptcy Act,  1861,  conveyed  his 
estate  and  effects  to  trustees.  The 
deed  was  executed  by  the  debtor, 
the  trustees,  and  a  creditor,  and 
registered  under  the  Act.  The 
assent  of  creditors  required  by  the 
192nd  section  was  not  obtained. 
Possession  of  the  goods  conveyed 
by  the  deed  was  given  to  the  trustees 
on  the  day  the  deed  was  executed. 
After  execution  and  before  registra- 
tion, a  fi.  fa.  issued  at  the  suit  of  a 
judgment  creditor  under  which  the 
goods  comprised  in  the  deed  were 
seized  in  execution. — Held,  that  the 
trusts  of  this  deed  were  not  impos- 
sible, and  that  the  deed  was  there- 
fore not  void  as  against  creditors 
under  the  13  Eliz.  c.  5. 

And  per  Pollock,  C.  B.,  Bram- 
well,  B.,  and  Bigott,  B.,  the  deed 
was  within  section  1^  of  the  Bank- 
ruptcy Act,  1861 ;  and  section  197 
subjects  all  such  deeds,  when  regis- 
tered, to  the  jurisdiction  of  the 
Court  of  Bankruptcy.  Simons  v. 
Oeorge,  68 

(13).  Assignment  of  Debtor's  Estate 
and  Effect  in  form  (^  Schedule 
D,  of  Bankruptcy  Act,  1861. 

A  debtor  bv  deed  in  the  form 
given  by  Schedule  D.  of  the  Bank- 
ruptcy Act,  1861,  conveyed  his 
estate  and  effects  to  trustees.  The 
deed  was  executed  by  the  debtor, 
the  trustees,  and  a  creditor,  and 
registered  under  the  Act.  The 
assent  of  creditors  required  by  the 
192nd  section  was  not  obtained. 
Possession  of  the  goods  conveyed 
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by  the  deed  was  given  to  the 
trufitees  on  the  day  the  deed  was 
executed.  After  execution  and 
before  registration,  a  fi.  fa.  issued 
at  the  suit  of  a  judgment  creditor 
under  which  the  goods  comprised  in 
the  deed  were  seized  in  execution. 
Held,  in  the  Exchequer  Chamber, 
that  this  was  a  good  deed  at  commoB 
law,  and  not  void  by  reason  of  the 
triut  being  incapable  of  perform- 
ance under  tho  197th  eeotiou  of  the 
Bankruptcy  Act,  18G1.  Si/vtoni  y. 
George,  996. 

(14).  Deed  of  Assignment  of  Debtor' t 
Estate  and  Effects  lo  Surett/  to 
pop  Composition,  and  Accept- 
ance and  Releate  tiy  Creditors. 

By  indenture,  a  debtor  assigned 
to  a  surety  all  his  stock  in  trade, 
goods,  chattels  and  efiects  whatso- 
ever and  wheresoever,  absolutely  ; 
nnd  the  suretv  covenanted  with  the 
creditors  of  the  debtor  to  pay  them 
a  composition  bf  6«.  Sd.  in  the 
pound  oa  their  respective  debts  by 
two  instalments  or  8s.  id.  each,  at 
the  expiration  of  three  and  six 
months,  to  be  secured  by  the  ioint 
and  several  promissory  notes  of  tbe 
debtor  and  the  surety.  And  the 
creditors  accepted  tho  composition 
in  satisfaction  and  discharge  of 
their  respective  debts,  and  released 
the  debtor  from  all  claims  whatso- 
ever.— ffeld,  a  valid  deed  under  the 
ld2Dd  section  of  the  Bankruptcy 
Act,  1861.    Dewhirit  y.  Janet,    60 

(Ifi).  Assignment  of  Debtor's  Estate 
to  pay  Creditors  as  tn  Bankruptcy, 
and  euhseguent  Execution  under 
Ji.  fa. — Deed  not  fraudulent  as 
hindering  and  delaying  Creditors, 
uiilhin  13  Eliz.  c.  5. 
At  10  o'cbok  a.in.  on  the  8rd 
Beomibw,  1862,  a.  debtor  assigued 
all  hia  estate  ftnd  effects  to  the  pbiu- 


tiffs,  in  trust  to  pay  rateahly  all 
debts  due  to  his  creditors,  "being 
such  persons  as  would  have  been 
entitled  to  rank  as  creditors  in  bank- 
ruptcy if  the  debtor  had  been  adju- 
dicated bankrupt  upon  a  petition  for 
that  purpose  filed  on  the  2litb  Xo- 
vemher,  1SG2.  All  the  statutory 
requirements  as  to  trust  deeds  for 
tho  benefit  of  creditors  were-  com- 
plied with,  nnd  the  trustees  took 
possession  of  tho  debtor's  estate  and 
eifects.  At  ll.»0  on  the  same  3rd 
of  December,  tho  defendants  signed 
judgment  in  nn  action  against  tho 
debtor,  and  shortly  afterwards  a  fl. 
fa.  was  delivered  to  the  sheriff  under 
which  he  took  in  execution  the 
debtor's  goods. — Held,  that  the  deed 
not  fraudulent  under  the  13  BIie, 
,  as  hindering  and  delaying  cre- 
ditors, since  the  execution  creditors 
might  obtain  under  it  a  composition 
in  respect  of  tho  coats  c^  the  jud^- 

Also  that  the  trosteefl  were  en- 
titled, as  against  the  execution  cre- 
ditors, to  tho  proceeds  of  the  exe- 
cution.   Evans  v.  Janet,  423 

(16).  Assignment,  under  pressure, 
by  Insolvent  Trader  to  a  Crtditor 
of  Part  of  hit  Property. 

An  assignment,  under  preeeure, 
by  on  insolvent  trader  to  a  creditor 
of  part  of  his  property  ia  fraudulent 
nnd  an  act  of  bankruptcy,  within  the 
67th  section  of  the  12  &  18  Tict. 
c.  106,  if  the  necessary  effect  of 
enforcing  the  assignment  would  be 
to  stop  the  trader's  business  and  so 
defeat  Ids  creditors,  and  the  assignee 
is  aware  of  that  cunaequeuce. 

Therefore,  where  an  insolvent 
trader,  being  pressed  by  a  creditor 
for  payment  of  2332.,  asaizned  his 
stock  in  trade  and  houseJioTd  furai- 
tuie,  of  the  value  of  126/.,  his  re- 
maining property  being  an  equity  of 
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redemption  valued  at  150Z.,  and  book 
debts  of  which  28/.  only  were  good ; 
and  the  assignee  was  aware  that,  by 
putting  the  Dili  of  sale  in  force,  he 
would  stop  the  trader's  business: — 
Seldf  that  the  assignment  was  an 
act  of  bankruptcy .  Yo ung.  Assignee 
qfBushworthj  a  Bankrupt ,  v.  Fletcher 
and  Others,  782 


(17).  Meaning  of  Tern  **  Creditor'' 
in  Bankrupt  Acts. 

JXeldf  in  the  Exchequer  Chamber, 
that  throughout  the  bankrupt  Acts 
the  word  "creditor'*  is  used  in  the 
sense  of  a  person  having  a  claim 
which  can  be  proved  under  the  bank- 
ruptcy, whether  it  is  a  debt  or  not ; 
and  tnat,  in  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  it  must  be 
understood  to  mean  all  persons  who 
had,  at  the  time  of  the  execution  of 
the  deed,  a  claim  against  the  debtor, 
proveable  against  his  estate  if  he 
then  became  bankrupt. 

An  inspectorship  deed,  under  the 
Bankruptcy  Act,  18G1,  contained 
(amongst  others)  the  following  pro- 
Tisions : — 

14.  The  original  holders  of  nego- 
tiable instruments  and  the  present 
or  ultimate  holders  thereof,  as  well 
as  any  intermediate  indorsees,  may 
be  admitted  to  execute  or  assent  to 
or  approve  of  these  presents,  without 
such  act  being  an  admission  that 
they  respectively  are  or  will  become 
creditors. 

19.  In  case  any  dividend  shall  be 
made  before  all  the  creditors  shall 
liave  executed  these  presents,  or 
have  assented  thereto,  it  shall  be 
lawful  for  the  inspectors  to  set  apart 
a  sufficient  sum  for  the  purpose  of 
paying  like  rateable  dividends  to 
such  T&st  mentioned  creditors,  and 
to  any  of  the  creditors  who  shaU 
have  executed  these  presents  or  as- 


sented thereto,  but  the  diTidfinda  on 
whose  debt  shall  not  have  been 
ascertained ;  or  in  case  no  such  sum 
shall  be  set  apart,  they  shall  be  at 
liberty  to  direct  that  out  of  the  first 
monies  applicable  to  a  dividend,  the 
dividends  payable  to  the  last  men- 
tioned creditor  shall  be  paid  to  or 
set  apart  for  them  before  any  further 
dividend  shall  be  made  among  the 
creditors. 

23.  When  the  estate  shall  have 
been  fully  administered  the  inspec- 
tors may  certify  the  fact  in  writing, 
and  such  certincate  shall  be  conclu- 
sive evidence  of  the  truth  of  the 
matters  therein  alleged. 

30.  These  presents  are  intended 
as  a  deed  of  inspectorship  within  the 
provisions  of  the  Bankruptcy  Act 
1861;  but  in  case  they  cannot  so 
operate,  they  shall  be  binding  on 
creditora  executing  or  assenting  to 
them.  It  shall  be  lawful  for  the 
inspectors  to  bring,  take  and  defend 
all  such  actions,  suits  and  other  pro- 
ceedings as  they  may  think  fit  for 
the  pui-pose  of  giving  effect  to  these 
presents,  and  in  defence  of  the  debtor 
at  the  suit  of  any  of  the  creditors 
who  may  take  proceedings  against 
him  in  respect  of  any  debt,  claim,  or 
demand,  and  they  shall  be  indemni- 
fied out  of  the  estate  in  respect  of 
the  costs  of  so  doing. 

31.  If  any  of  the  creditors  shall 
prosecute  any  action,  suit,  or  other 
proceeding  in  respect  of  any  debt, 
claim  or  demand,  these  presents  shall 
operate  and  have  the  same  force  and 
effect  as  an  order  of  discharge  under 
the  Bankruptcy  Act,  1861.  And 
this  declaration  and  agreement  may 
be  pleaded  in  bar  of  such  action  in 
like  manner  as  an  order  of  discharge 
under  the  Bankruptcy  Act,  1861, 
might  be  pleaded  in  case  the  debtor 
had  been  abjudicated  bankrupt. 

Held,  in  the  Exchequer  Chamber, 
that  none  of  these  proviaiona  inva- 
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lidated   the   deed.     Wood$   v.    De 
Maitas,  987 

tl8).  Judgment  by  Default  and  Ex- 
ecution under  fi,  fa.  in  Action 
against  Debtor  who  made  a  Com^ 
position  Deed  under  the  Bank* 
ruptcy  Acty  1861. 

Where  a  debtor,  who  made  a  com- 
position deed  under  the  Bankruptcy 
Act,  1861,  was  sued  by  a  non-a»- 
senting  creditor  and  suflTered  judg- 
ment by  default,  the  Court  refused 
to  order  the  sheriff  to  withdraw  from 
possession  of  the  debtor's  goods 
under  a  fi.  fa.  issued  on  the  judg- 
ment.    Whitmore  v.  Wakerley,  638 

(19).  Arrest  of  Judgment  Debtor 
under  ca.  sa.  after  Execution  of 
Valid  Deed  of  Assignment  under 
Bankruptcy  Act^  1861,  but  before 
Expiration  of  Time  for  its  Regis-  ^ 
tration, 

A  judgment  debtor  arrested  on  a 
ca.  sa.,  after  execution  by  him  of  a 
valid  deed  of  assignment  under  the 
Bankruptcy  Act,  1861,  but  before 
the  expiration  of  the  time  limited  for 
registration  of  the  deed,  is,  upon  its 
registration,  entitled  to  be  discnarged 
out  of  custody.  Baersalman  v. 
LanglandSf  433 

BEER. 
See  Exoiss. 


BILL  OF  LADING. 

(1).  Loss  of  Goods  by  Collision, 
caused  by  gross  Negligence  of 
Master  or  Crete,  not  within  excep' 
tion  of  "  Accidents  or  damage  oj 
the  Seas,  Rivers,  and  Steam  Na- 
vigation, of  whatever  nature  or 
hind  whatsoever" 


An  exception  in  a  bill  of  lading  of 
''accidents  or  damage  of  the  seas, 
rivers,  and  steam  navinition,  of 
whatever  nature  or  kind  soever," 
does  not  exempt  the  shipowner 
from  responsibility  for  loss  of  goods 
by  reason  of  a  colUsion  caused  by 
the  gross  negligence  of  the  master 
or  crew.  Lloyd y.  The  Qenerallron 
Screw    Collier   Company  (Limited)  ^ 

284 

(2).  Action  against  Owner  of  Ship 
on  Bill  of  Lading,  after  Action 
against  Master  who  signed  it  in 
his  own  name. 

Where  the  master  of  a  ship  signs 
a  bill  of  lading  in  his  own  name,  and 
is  sued  upon  it  and  judgment  is 
obtained  ag^ainst  him,  an  action  will 
not  lie  agamst  the  owner  of  the  ship 
upon  the  same  bill  of  lading,  although 
satisfaction  has  not  been  obtained 
on  the  judgment  against  the  master. 
Priestly  v.  Femie,  977 

BILL  OF  SALE. 

(1).  Disannexation  of  Inventory  ap^ 
pended  to  Bill  of  Sale  at  the  time 
of  its  Execution  and  Registration 
of  Copy. 

At  the  time  of  execution  of  a  bill 
of  sale,  there  was  annexed  to  it  a 
rough  inventory  of  the  goods  on 
loose  sheets  of  paper.  This  inven- 
tory was  afterwards  disannexed  and 
a  fair  copy  appended  to  the  bill  of 
sale,  and  a  copy  of  the  bUl  of  sale, 
and  of  the  copy  of  the  original  in- 
ventory, were  filed. — Seld,  in  the 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exche- 
quer), that  there  was  a  valid  regis- 
tration of  a  copy  of  the  bill  of  sale 
and  schedule,  under  the  17  &  18 
Vict.  c.  36,  s.  1,  and  that'  the  dis- 
annexation of  the  schedule  originally 
appended  to  the  biU  of  sale  £d  not 


a&ct  the  astignee's  property  in  the 
goods  Thkli  pssaed  under  it  Oreeu 
V.  AttetAonugh,  4G& 

(2).  Attignmenl  of,  with  P(no«r  to 
Dittram  afler-aeqaired  Goodi. 

A.  being  indebted  to  tbe  defend- 
ftnt,  aaaigned  to  him  bjr  bill  of  Bale 
all  bia  honBchold  furniture,  plate, 
linen,  &c.,  and  all  other  hia  personal 
estate  and  efiects  whatsoever  then 
being  or  thereafter  to  be  upon  or 
abont  hia  dvelliiig-honse,  ianoy  or 
Memioes  at  R.,  or  elsevhere  in 
Great  Britain,  upon  trust  to  sell  and 
satisiy  hia  debt.  Power  was  given 
to  the  defendant  to  enter  premiaea 
vhere  the  goods  assigned  might  be, 
and  take  possession  of  such  goods ;  ' 
and  a  further  power,  in  cose  the  sum 
dne  should  not  be  pnid  upon  demand, 
to  ent^  upon  any  premises  which 
might  from  time  to  time  be  in  A.V 
occupation  and  "  diatrain"  the  goodi 
tbere  found  for  the  sum  due ;  and  if 
it  should  not  be  paid  within  one  dav 
to  sell ;  and  it  was  declared  that  until 
the  defendant  should  think  fit  to  take 
possession  uf  the  assigned  premises 
A.  might  retain  possession. 

The  defendant,  five  years  after, 
entered  A.'s  premises,  and  having 
demanded  payment  of  A.'s  wife, 
forthwith  seized  (along  with  other 
goods  of  A.)  goods  which  A.  had 
acquired  since  the  execution  of  the 
bill  of  sale,  and  after  remainiiig  in 
poBseHaion  six  daya  sold  them.  The 
day  after  the  sale  A.  became  bank- 
rupt.— Held,  in  trover  by  A.'s 
assignees,  that  they  were  entitled  to 
recover  the  value  of  the  after-ac- 
quired goods.  BeUivg  and  another, 
Jitiwuei  of  fhe  Sttate  and  I^ffecU 
of  O.  K.  Randletome,  a  Bankrupt, 
V.  Read,  955| 
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CAUSE  Of  ACTIOJff. 


See  PaiHctFAii  asb  Agsbt. 

iHttrveliota  by  Principal  to  l^r- 
ehast  a  eertaitt^mtntiiy  t^  CoUoa, 
and  Purchate  of  larger  gtumtUy 
for  him  and  other  Prituipait. 

The  plaintiff  instructed  the  de- 
fendants, cotton  brokers,  to  purchase 
for  him  50  bales  of  cotton.  Tbe 
defendants,  being  also  employed  by 
other  principals,  made  a  contract  in 
their  own  names  for  the  purchaae  of 
300  bales,  and  having  informed  the 
plaintiff  that  they  had  puchaaed  50 
for  liim  he  paid  them  part  of  the 
purchase  money.— //e^  that  the 
plnintifi'  was  entitled  to  recover  back 
th&money,  as  upon  a  failure  of  con- 
sideration,  since  the  defendants  had 
never  mado  the  contract  which  ho 
hod  authorized  them  to  make.  Bat- 
took  V.  Jardine,  7oO 

BOUGHT  AND  SOLD   NOTES. 
See  CoiiT3tACT  (2). 

BUILDING. 
See    Ejnqstom    cpok    Hdll    Im. 

MOTKMEMT  AcT,  1854. 

CAPIAS  AD  SATISFACIEN- 
DUM. 

See  Bankbdptot  (19). 

SaBBIFF. 

CAERIEE. 
See  Bailw'at  Compabt  (1). 

CAUSE  OF  ACTION. 
See  Fboiohobx  Non. 


CHAiEll!B&.PABTY. 


CONDITION.        1019 


CHAETEE-PAETY. 

Additional  Clause  giving  Charterer 
the  option  of  sending  portion  of 
Cargo  to  another  Port^  any  Ex- 
pense the  Vessel  might  thereby 
incur  to  be  borne  by  Charterer, 

The  defendant  chartered  the 
plaintifTs  ship  to  carry  a  cargo  of 
merchandize  from  Liverpool  to 
Puerto  Cabello,  in  Venezuela.  Af- 
terwards the  parties  added  to  the 
charter-party  a  clause  by  which  the 
charterer  was  to  have  the  option  of 
sending  a  portion  of  the  cargo  to 
Macaraibo,  and  "  that  any  and  every 
expense  the  vessel  mignt  incur  in 
conseouence  of  this  additional  clause 
shoula  be  borne  by  the  charterer." 
The  defendant  loaded  the  vessel  with 
a  cargo,  part  for  Puerto  Cabello,  and 
the  residue  for  Macaraibo,  and  made 
out  two  separate  manifests.  On 
the  arrival  of  the  vessel  at  Puerto 
Cabello,  the  master,  at  the  request 
of  the  Custom  House  officers,  shewed 
to  them  both  manifests,  and  they 
prohibited  the  discharge  of  that  part 
of  the  cargo  consigned  to  Puerto 
Cabello,  on  the  fdse  ground  that 
there  were  contraband  goods  on 
board  by  which  the  cargo  was  con- 
fiscated, and  they  imposed  on  the 
master  a  fine  of  500  dollars  for 
having  two  manifests,  instead  of  a 
manifest  on  one  sheet  only,  and  de- 
tained the  ship  because  the  fine  was 
not  paid.  The  master  appealed  to 
the  tribunals  of  the  country,  and 
claimed  compensation  for  delay  of 
the  ship.  He  was  told  that,  if  he 
paid  the  fine,  the  necessary  order 
for  the  clearance  would  be  given, 
but  he  had  no  funds  out  of  which 
he  could  pay  it.  About  the  same 
time  a  revolution  occurred  in  Vene- 
zuela, which  prevented  all  commer- 
cial and  legal  proceedings.    Subse- 


quently the  Government  agreed  to 
pay  the  master  5000  dollars  as  com- 
pensation for  the  detention  of  the 
ship,  and  164  dollars  for  ex- 
penses of  lawsuits,  which  sums  were 
never  paid.  After  some  further 
delay  the  ship  proceeded  to  Maca- 
raibo. — Held,  that  the  plaintiff  was 
not  entitled  to  recover  from  the  de- 
fendant, under  the  additional  clause 
in  the  charter-party,  either  the  loss 
sustained  by  reason  of  the  detention 
of  the  ship  at  Puerto  Cabello,  or 
the  expenses  incurred  in  repairing 
the  damage  sustained  by  the  ship  in 
consequence  of  such  aetentiom  or 
the  costs  and  expenses  incurred  in 
and  about  the  legal  proceedings  in 
respect  of  the  ship,  or  the  fine  of 
500  dollars.    Sully  v.  Duranty,  270 

CLERK  0¥  THE  WORKS. 
See  NEOLiaxifOE  (1). 


COLLIERY. 

See  Ntjisanob. 
Resebtoib. 


COMMON  LAW  PROCEDURE 
ACT,  1862  (15  &  16  Vict.  o.  76). 

See  Fbomisboby  Note  (2). 

COMMON  LAW  PROCEDURE 
ACT,  1854  (17  &  18  Vict.  c.  125). 

See  Abbitbation. 
Injukctiok  (1). 
iktebbo&a.tobieb. 

COMPOSITION  DEED. 

See  Bawkbuptot. 

Pbincipal  akd  Subett. 

CONDITION. 
See  Railway  Compaitt  (1)>  (4). 
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CONTEACT. 


CONSIDERATION. 
See  Fbo^issoet  Note  (I). 

CONSOLIDATION  OF 
ACTIONS. 

See  Husband  akd  Wife. 

CONTEACT. 

See  Broker. 

Equitable  Defekgb  (1). 
Evidence. 

(1).  Construction  of  Contract  for 
Cotton  "  to  he  delivered  in  Mer^ 
chantable  Condition  to  Buyer ^  the 
damaged^  if  any^  to  be  rejected, 
provided  it  cannot  be  made  Mer- 
ehan table* * — Evidence  of  Accept- 
ance of  Goods,  so  as  to  entitle 
Vendor  to  maintain  Action  for 
Goods  bargained  and  sold. 

On  the  14th  April  the  defendant 
signed  the  following  bought  note  : 
— **  I  have  this  day  bought  from  you 
the  following:  600  piculs  China 
cotton  at  Yld.  per  lb.,  June  or  July 
delivery,  1864.  Guaranteed  fair, 
marks  to  be  given  when  the  cot- 
ton is  ready  for  delivery.  In 
case  of  dispute  arising  out  of  this 
cohtract,  the  matter  to  be  referred 
to  two  respectable  brokers  for  set- 
tlement, who  shall  decide  as  to 
onality,  And  the  allowance,  if  any, 
io  be  made.  The  cotton  to  be  taken 
from  the  warehouse  with  customary 
allowances  of  tare  and  draft,  and  the 
invoice  to  be  dated  from  the  date  of 
the  notice  being  given  that  the  cot- 
ton is  ready  for  delivery.  To  be 
delivered' in  merchantable  condition 
to  the  buyer,  the  damaged,  if  any, 
to  be  rejected,  provided  it  cannot 
be  made  merchantable.  Payment 
within  ten  days  from  date  of  invoice, 
or  before  delivery,  if  required,  equal 


I  to  cash  in  tea  days  and  three 
months."-— On  the  24th  June  the 
plaintiff  bought  from  W.  420  piculs 
China  cotton,  "ex  Queensbury/' 
and  on  the  25th  sent  to  the  defend- 
ant a  declaration  of  the  names  and 
marks  of  those  420  piculs,  and  also 
of  80,  "ex  Princess  EoyaL"  The 
defendant  sold  the  cotton  to  C.  The 
plaintiff  received  from  W.  notice 
that  the  420  piculs  would  be  weighed, 
which  he  sent  to  the  defendant.  The 
420  piculs  were  aflberwiirds  weighed, 
the  price  ascertained,  and  an  invoice 
made  out,  but  neither  the  defendant 
nor  the  plaintiff  attended  the  weigh- 
ing. The  plaintiff  received  a  sampling 
order  from  W.,  and  forwarded  it  to 
the  defendant.  C.  objected  that  the 
cotton  was  not  merchantable,  and 
required  an  arbitration,  which  re- 
sulted in  the  allowance  of  one-eighth 
of  a  penny  per  lb.,  and  the  invoice 
was  altered  accordingly, and  returned 
to  defendant.  On  the  27th  July, 
\V.,  not  having  been  paid,  put  a 
stop-order  on  the  cotton.  The  plain- 
tiff was  never  in  a  position  to  de- 
liver the  80  piculs. 

Held, — First,  tliat  according  to 
the  true  construction  of  the  con- 
tract, the  defendant  was  not  bound 
to  accept  the  cotton  unless  it  was  in 
a  merchantable  condition  at  the  time 
the  plaintiff  was  ready  to  deliver  it, 
notwithstanding  it  might  be  made 
merchantahle. 

Secondly,  that  there  was  evidence 
that  the  defendant  accepted  the  420 
piculs ;  and  that  the  pro'perty  in 
them  passed  to  him,  so  that  the 
plaintiff  was  entitled  to  recover  the 
price  in  an  action  for  goods  bar- 
gained and  sold.  '  "Moi^gan  v.  Oath, 

748 

(2).  Parol  Evidence  to  cxplam  va- 
riance between  bought  and  sold 
Notes,    .     '  •!■ 

The  defendants,  metal    brokers, 


COSTS. 


CUSTOM. 
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employed  by  B.  &  Co.,  purchased 
for  them  of  N,  St  Co.,  a  quantity  of 
pig-iron.  l^e  defendants  signed 
bought  and  sold  notes,  which  only 
differed  in  these  particulars,  that  the 
bought  note  contained  the  terms 
**  Deposit  t)f.  per  ton  ;  Brokerage 
0  per  cent. ;"  and  tho  sold  note  con- 
tained the  terms  "  Deposit'*  (blank); 
"Brokerage  \  per  cent.'*  Meld, 
that  parol  evidence  was  admissible 
to  shew  that  the  terms  as  to  deposit 
and  brokerage  were,  in  fact,  merely' 
Tneiuoranda  of  the  terms  on  which 
the  defendants  were  employed  as 
brokers  by  the  buyer  and  seller,  and 
that,  when  so  explained,  the  bought 
and  sold  notes  contained  no  material 
variance.     Ken^son  v.  Boyle,     763 

COPYRIGHT. 

See  I5TERBOOAT0BIBS  (8). 

COEP0RA.TI0N. 

See  Industrial  avd    Photident 
Society  (1),  (2). 

COSTS. 

See  ATT0B5EY  (2). 

Injunction  (3). 

Salford  Hundbed  Coubt  Act. 

(1).  In  Revenue  Cages, 

In  revenue  cases  costs  follow  the 
event  unless  otherwise  ordered.  The 
Attorney  General  v.  The  GountesB 
Blucher  Be  WahUtatt,  374 

(2).  Where  Personal  Representative 
becomes  a  party  to  suit  by  sug^ 
gestion  under  the  1 6Zrd  section  of 
the  Common  Law  Procedure  Act^ 
1852. 

Where  a  sole  plaintiff  in  error 
dies,  and  his  personal  representative 


becomes  a  party  to  the  suit  by  en- 
tering a  suggestion  under  the  lG3rd 
section  of  tho  Common  Law  Pro- 
cedure Act,  1852,  he  is  not  liable  to 
the  costs  of  the  action,  aud  is  only 
liable  to  the  costs  of  the  proceedings 
in  error  froiif  the  time  of  entering 
the  suggestion.  Parker  {devisee  of 
Barrow)  v.  TootaJ,  913 

COUNTY  COURT. 
See  Landlobd  and  Tenant. 

Concurrent  Jurisdiction  under  128M 
section  of  the  9  ^  10  Vict.  c.  95. 

A  commission  agent  sold,  in  his 
own  name,  goods  to  the  defendant, 
at  a  place  within  twenty  miles  of 
the  defendant's  residence.  The 
principal,  a  joint  stock  Company, 
who  carried  on  its  business  at  a 
place  more  than  twenty  miles  from 
the  defendant's  residence,  sued  the 
defendant  in  a  superior  Court  and 
recovered  6/. — Held,  that  tho  Court 
had  concurrent  jurisdiction  with  the 
County  Court  under  the  128th 
section  of  the  9  &  10  Vict.  c.  95, 
and  that  the  plaintiffs  were  entitled 
to  their  costs. 

Applications  in  the  nature  of 
appeal  from  the  decision  of  a  Judge 
at  Chambers  may  be  made  at  any 
time  within  the  ensuing  Term.  The 
Oldham  Building  and  Manufojotur^ 
ing  Company    {Limited)  v.  Meald, 

132 

COVENANT. 

See  Arbitration^. 

Lessob  and  Lessee  (1),  (2), 
(5). 

CUSTOM. 

See  Easement. 
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DEVISE. 


DOMIOILB. 


DAMAGES. 

See  HusBAiJD  and  Wiie. 
Intebebt. 
Intehbogatobies  (3). 

In  Action  far  Excessive  Distress, 

In  an  action  for  excesBiye  distress 
the  plaintiff  is  entitled  to  a  verdict 
with  nominal  damages,  although  he 
has  failed  to  prove  any  actual 
damage,     Okandler  v.  Doulton,  553 

DEED. 

See  Bankbuptoy. 


DEVISE. 

Indefinite  Devise  creating  Life 
Estate  onty  and  not  Fee  by  Im^ 
pHeaiion — Residuary  Clause  car- 
rying  Really  and  Personalty  and 
Remainder  expectant  on  Death  of 
Tenant  for  lAfe. 

.  A  testator  hy  will,  made  prior  to 
the  1  Vict,  c.  27,  after  giving  his 
wife  a  liie  estate  in  all  his  property, 
devised,  without  words  of  limitation, 
^lackaere  to  his  son  B.,  he  jpaying 
thereout  certain  legacies,  and  White- 
acre  to  his  son  C,  and  after  certain 
other  indefinite  devises  he  gave  the 
residue  and  remainder  of  his  estate 
whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  quality  so- 
ever to  his  four  daughters  in  equal 
shares,  to  be  paid  in  one  year  after 
his  wife's  death. — Held:  first,  that, 
under  the  devise  to  C,  a  life  estate 
passed  and  not  a  fee  by  implication. 
Secondly,  that  the  residuary  clause 
carried  realty  as  well  as  personalty, 
and  that  the  remainder  in  fee  ex- 
pectant on  the  death  of  C.  and  the 
testator's  widow  passed  under  it. 
Morris  v.  Lloyd,  141 


DISCOVERT. 
See  Inspection  of  Docukekts. 

DISTRESS. 
See  Daicaoes. 

DOMICILE. 

Intention  to   abandon    Domicile  of 
Origin,  and  no  Evidence  of  New 
Domicile. 

Testatrix,  an  unmarried  English- 
woman, on  the  death  of  her  survi- 
ving parent,  in  1849,  went  to  reside 
with  her  married  sister  at  Baden 
Baden,  in  Germany,  and  continued 
to  reside  with  her  until  1868,  when 
the    testatrix    died.       On    leaving 
England  she  discharged  her  English 
maid,  and  took  into  her  senrice  a 
German  maid ;    and  she  caused  a 
library  of  books    (which    was  the 
only  moveable  property  belonging  to 
her  in  England)  to  be  sent  to  her 
abroad.      She  contributed   towards 
the  expenses  of  housekeeping,  and 
often  told  her   sister   that   if   she 
were  to  survive  her  she  should  con- 
tinue to  live  in  Germany,  and  that 
nothing  would  induce  her  to  return 
to  England  except  on  an  occaaioual 
visit   to   one   of   her   sisters.     She 
named  a    churchyard   near   Baden 
Baden    where    she    wished    to   bo 
buried.     In  March,  1854,  she  made 
a  wiU  according  to  the  law  of  Baden 
Baden.    In  ifay,   1854,  she   came 
to  Eng^land  and  made  another  Will, 
in  which  she  described  herself  "  as 
now  on  a  visit  to  my  sister,'*  and 
she  gave  her  property  to  trustees  in 
trust  for  her  married  sister,  who,  as 
sole  executrix,  proved   the   will   in 
the  Probate  Court.      All  her  pro- 
perty   was     invested     in     En^ish 
securities.     Two  years  before   her 
death  an  additional  room  was  built 


BASEMENT. 


EVIDBNOR 
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to  her  sister's  house  at  Baden  Baden 
for  her  accoramodatiou. 

Held : — First,  that,  assuming  the 
testatrix  intended  to  abandon  her 
domicile  of  origin,  there  was  no 
eTidence  that  she  acquired  a  new 
domicile,  and  therefore  her  domicile 
of  origin  continued,  and  her  pro- 
perty was  chargeable  with  legacy 
duty. 

Secondly,  that  if  she  had  acquired 
a  new  domicile  her  property  would 
have  been  chargeable  with  succession 
duty.  Attorney  General  v.  Countess 
JBlucher  de  Wahlsiatt,  374 


EASEMENT. 
See  "Watebcoubse. 

CZfiim  by  Custom  for  Freemen  and 
Citizens  of  a  Town^  on  a  par  lieu- 
lar  day  in  the  year^  to  enter  upon 
Close  for  the  purpose  of  holding 
Horse  Races  thereon, 

A  claim  by  custom  for  the  freemen 
and  citizens  of  a  town,  on  a  particu- 
lar day  in  the  year,  to  enter  upon  a 
close  for  the  purpose  of  holding 
horse  races  thereon,  is  not  a  claim 
to  an  "  easement**  within  the  2nd 
section  of  the  Prescription  Act, 
2  &  3  Wm.  4,  c.  71. 

That  section  points  to  a  right  be- 
longing to  an  individual  in  respect  of 
his  land,  not  to  a  class  such  as  free- 
men or  citizens  claiming  a  right  in 
gross  wholly  irrespective  of  land  j 
and  to  bring  the  right  within  the  term 
"  easement,"  in  that  section,  it  must 
be  one  analogous  to  that  of  a  right  of 
way  or  a  right  of  watercourse,  and 
must  be  a  right  of  utility  and  benefit, 
and  not  one  of  mere  recreation  and 
amusement, 

Semble,  that  an  easement  in  gross 
is  within  the  Prescription  Act. 
Mounsey  v.  lamay^  486 


EJECTMENT. 

See  Attobket  (1). 

Lessob  and  Lessee  (6). 

EQUITABLE  DEFENCE. 
See  ExECUTOB 

LOAK  SOCIETT. 

(1).  Purchase  of  Cotton  to  be  de- 
liver ed  at  Seller* s  option  in  /August 
or  September,  1864.*' — Notice  by 
Seller  that  Cotton  was  ready  for 
delivery  on  a  certain  day  in  August 
and  non-delivery  on  that  day. 

The  defendant  agreed  to  buy  from 
the  plaintiff  a  quantity  of  cotton 
"  to  be  delivered  at  seller's  option  in 
August  or  September,  1864;  payment 
within  ten  days  from  the  date  ot 
invoice.'*  The  plaintiff  afterwards 
gave  notice  to  the  defendant  that 
the  cotton  was  ready  for  delivery  on 
a  certain  day  in  August,  and  that 
the  invoice  would  be  dated  from  that 
day. — Held  that,  the  plaintiff,  having 
exercised  his  option,  was  bound  to 
deliver  the  cotton  in  August;  and 
that  the  noD-delivery  in  that  month 
was  a  good  equitable  defence  to  an 
action  against  the  defendant  for  not 
accepting  the  cotton.     Oath  v.  Lees, 

558 

ESTOPPEL. 
See  Lessob  akd  Lesee  (6). 

EVIDENCE. 

See  CoNTBACT  (2). 

Joint  Stock  Company  (1). 
Negligence  (7),  (8). 

KaILWAT  COMPANr  (1). 

Statute  of  Fbauds. 
Tboteb. 


1024         EXBOUTOB. 

Admitsibilitg  of  Evidmce  that  por- 
tion of  Price  %  vrirtrn  con/racl 
ai/rrrd  to  be  potd  for  Goods  teat 
in  eo»<idrro<ian  (if  tf.iir  Delivery 
1.1  certain  tpecified  limei ;  and 
lAiit  lie  Market  PrtM  vn*  ie$s 
tUoH  that  staled  in  the  Conlraet. 

The  defendants  contracted  with  j 
the  plabtiff  to  make  for  liim  7000 
kuapaack  BliQca  at  3^.  Qd.  per  set,  ^ 
to  be  deliTered  1500  the  fint  month, ; 
and  3000  p9t-  mouth  until  com-  i 
plete.  The  defeudants  failed  to  de- ! 
liver  the  olingi  at  the  times  specilied.  \ 
In  an  fiction  bv  the  plaintiff  for  the  1 
breach  of  contract  -^RelJ,  that 
evidence  was  inadraiasible  to  prove 
that  ft  portion  of  the  price  agreed  to 
be  paid  for  the  slinga  waa  in  conside- 
ration of  the  undertaking  to  deliver 
them  at  the  times  spmRed,  and  that 
the  market  price  was  oulj'  2«.  10^., 
a  set ;  Per  Potloele,  C.  B.,  and  Bravt-  < 
teell,  B.  Dissentiente  Martin,  B.  ' 
Bradg  r.  Oattler,  112  ' 

EXCISE. 

SoU  of  Betr  at  Fain. 

The  right  by  custom,  prescription, 
or  chartLT  to  sell  beer  at  fairs  with- 
outaoeicise  rctaillicence  isabrogated 
by  the  25  &  2G  Vict.  c.  22,  b.  12. 
Huxhoni,  appellant,  and  Jf  heeler, 
reepondeni,  75 

EXECUTION. 

See  BATtKnrpTcr  (19),  (20). 
Eqi'iTABLB  Uefekce  (2). 

tJHERIFF. 


Plene  Adminiilramt,  to  Action  by 
riglilful  Exreutor  against  Ert- 
cutor  de  eon  tort. 


H0B8B 

againet  an  exeector  de  aoa  t<ni,  the 
latter  cannot  plead  by  nr  of  equi- 
table defeuce  plene  admioirtravit 
before  the  grant  of  adminiatration  to 
the  former.  Elicwihg,  Admimttralor 
tf  Jfenry  Hewetl,  mrt  Am  wilt  aa- 
I  naed,  v.  Sandford  and  eHen,     330 


^ 


To  an  action  by  a  rightful  executor 


See  Excise. 

FEME  COVERT. 

See  PsomBsOBl  }tOTB  (1). 

FiEBI  FACIAS. 


FOREIGN  ATTACHMENT. 
S«Tbot«b. 


A  petBon  vhose  game  is  enticed 
avny  from  hia  land  by  a  Deigbboar, 
is  liable  to  an  aetioa  for  exploding 
combuBtibles  bo  as  to  be  a  nuiiuuce 
to  the  latter,  in  order  to  frightea 
the  game  away  from  hia  land  and 
prevent  him  killing  them,  and  en- 
ticing other  game.     Ibotteon  t.  Peat, 

GOODS     BAHG.^INED      AND 
SOLD. 

See  COSTBACT  (1). 

HEIE  AT  LA"n-. 
See  Lease  xok  Lives. 

HOESE  BACES. 
See  Easkhzst. 


INDUSTRIAL  SOCIETY. 


ISTCUfCTIOV. 
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HUSBAND  AND  WIFE. 

See  Promissobt  Note. 

Consolidation  of  Actions  by  Husband 
and  IVifefor  injury  to  Jf'i/e  and 
by  Husband /or  injury  to  himself. 

In  actions  bjr  husband  and  wife 
for  an  injury  to  the  wife,  the  claims 
which,  under  the  16  &  16  Vict.  c.  76, 
8.  40,  a  husband  may  add  in  his 
own  right  are  not  limited  to  claims 
arising  consecjuentially  from  the  in- 
jury to  the  wife. 

Two  actions  were  brought  for  in- 
juries caused  by  the  ne^igent  ex- 
plosion of  the  defendants'  gas  pipes. 
Tn  one,  a  husband  and  wife  claimed 
damages  for  the  wife's  personal  in- 
juries (the  husband  also  claiming 
consequential  damages),  in  the  other 
the  husband  claimed  for  injuries  to 
his  house,  goods  and  fixtures,  for 
loss  of  profits  and  personal  injuries ; 
a  Judge's  order  having  been  made 
to  consolidate  thq^e  actions,  the 
Court  refused  to  rescind  it.  Hem- 
stead  V.  The  Fhosnix  Gas  Light  and 
Coke  Company,  Hemstead  et  Uxor 
V.  The  JPhosnix  Gas  Light  and  Coke 
Company  f  746 

HULL. 

See   KiNQSTON    upon    Hull    Im- 
PBOTEMENT  Act,  1864. 

INDUSTEIAL     AND    PEOVI- 
DENT  SOCIETY. 

(1).  Parlies  to  Action  on  Bond  given 
to  Trustees  for  the  Society  before 
the  25  ^26  Vict,c.S7. 

An  Industrial  and  Provident  So- 
ciety, formed  under  the  15  &  16  Vict. 
c.  31,  and  afterwards  registered 
under  the  26  &  26  Vict.  c.  87,  may 
sue  in  its  corporate  name  upon  a 
bond  given  to  trustees  for  the  So- 

TOL.  III. — H.  A.  C,  XXX 


ciety  before  the  passing  of  the  latter 
Act.  The  Queenshury  (late  Queens- 
head)  Industrial  Society,  Limited,  v. 
Ficklet  and  Others,  867 

(2).  Parties  in  Action  against 
Society  commenced  after  its  RegiS' 
tration  under  25  if  26  Viet,  c.  87. 

An  Industrial  and  Provident 
Society,  registered  under  the  25  A  26 
Vict.  c.  87,  is  not  liable  to  be  sued  in 
its  corporate  capacity  in  an  action 
not  then  pending,  but  commenced 
after  the  time  of  its  registration. 
Linton  and  another  v.  The  Blakeney 
Joint  Co-Operative  Industrial  Society, 

858 

;     I 

INJUNCTION.        .     :  . 

(1).  Against  Shareholder  iri'^  Cdsi-^' 
Book"  Copper  Mining  Company, 

The  plaintiff  obtained  a  verdict: 
and  judgment  against  the  defendant^ 
a  shareholder  in  a  "cost  book" 
Copper  Mining  Company,  in  an 
action  for  a  nuisance  caused  by 
working  the  mine.  The  plaintiff 
having  afterwards  obtained  a  rule 
nisi  for  an  injunction  under  the  82nd 
section  of  the  Common  Law  Proce- 
dure Act^  1854,  the  Court  discharged 
the  rule,  it  appearing  by  affidavit 
that  the  defendant  had  bomli  fide  sold 
his  shares  before  notice  of  the  anpli- 
cation  for  an  injunction.  Mattkewt 
V.  Xing,  910 

(2).  Demurrer  to  so  much  ^Deelar- 
ation  as  claims  Writ  of  Injunction. 

A  demurrer  to  so  much  of  a  de- 
claration as  claims  a  writ  of  injunction 
will  not  be  allowed  unless  the  facta 
disclosed  shew  beyond  all  doubt 
that  no  injunction  could  be  granted. 
Bilke  and  Others  y,The  London,Chat- 
ham  and  Dover  Bailway  Cdmpany,  95 

SXOH. 
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(3).  Costs  of  Wnt. 

Where,  in  an  action  for  an  alleged 
nuisance,  a  writ  of  injunction  has 
issued  (under  the  82nd  section  of  the 
Common  Law  Procedure  Act,  1852, 
and  the  d2nd  section  of  the  Common 
Law  Procedure  Act,  1860),  com- 
manding the  defendant  to  pay  the 
costs  of  the  writ,  the  Court  will  stay 
the  proceedings  in  respect  of  the 
costs  until  after  the  trial  of  the 
cause.     Orindley  v.  Booth,  669 

INSPECTION  OF  DOCUMENTS 

In  Actkm  for  Breach  of  Promise  of 
Marri€ige-»Letters  written  by 
Defendant  to  Plaintiff. 

In  an  action  for  breach  of  promise 
of  marriage  the  Court  will  grant 
leave  to  the  defendant  to  inspect  his 
letters  to  the  plaintiff  written  be- 
tween ascertained  periods,  upon 
affidavit  that  the  letters  relate  to 
the  matters  in  question  in  the  cause, 
and  are  in  the  plaintiff's  custody, 
and  that  the  defendant  is  advised 
and  believes  that  he  has  a  good 
defence  on  the  merits,  and  that  the 
production  of  the  letters  is  material 
and  necessary  to  support  his  case. 
Stone  Y,  Strange,  641 

IN8TBUMENT  OP  SEISIN. 
See  Stamp  Duty. 


INSUEANCE. 

Constructive  Total  Loss, 
Abandonment. 


— Notice  of 


To  a  declaration  on  a  valued  time 
policy,  averring  a  total  loss,  the  defen- 
dant pleaded  only  a  plea  of  fraudulent 
concealment. — Held,  in  the  Exche- 
quer Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer), 
that  a  total  loss  was  not  admitted, 
for  if  that  allegation  had  been 
traversed  the  plaintiff  might  have 


recovered  as  for  a  partial  loss.  On 
the  23rd  September,  1859,  a  ship 
having  been  compelled  by  sea-damage 
to  put  into  a  port  near  the  Cape 
of  Good  Hope,  the  master  had  her 
surveyed,  and  on  the  18th  of  October 
1859,  wrote  to  the  sbip's  husband  at 
Liverpool  describing  what  had  hap  - 
pened,  and  .  telling  him  to  give  the 
underwriters  notice.  On  the  18th 
November  he  again  wrote,  describing 
the  dama£;ed  state  of  the  ship,  and 
stating  uiat,  in  the  opinion  of  the 
BurveyorSjShe  could  not  go  home  with 
a  partial  repair,  but  that  sbe  would 
not  be  worth  the  amount  it  would 
take  to  repair  her.  This  letter  was 
forwarded  to  the  underwriters.  On 
the  24th  November  the  madter 
executed  a  notarial  act  of  abandon- 
ment, and  on  the  9th  December 
sold  the  ship.  On  the  20th  Decem- 
ber he  again  wrote  to  the  ship's 
husband  stating  that  it  would  oe 
for  the  interest  of  all  concerned  to 
abandon  and  sell  instead  of  repair, 
and  that  he  had  accordingly  sold  the 
ship,  and  ho  requested  duo  notice  to 
be  given  to  the  underwriters,  who 
were  then  informed  of  the  sale.  The 
ship  would  not  in  fact  have  been 
worth  the  expense  of  repair* — Held, 
in  the  Exchequer  Chamber  (reversing 
the  judgment  of  the  Court  of 
Exchequer),  that  there  was  sufficient 
notice  of  abandonment  to  make  a 
constructive  total  loss  ;  also  that  the 
notice  was  in  time. 

Quare :  whether  the  loss  could 
have  been  treated  as  total  without 
abandonment.   King  v.  Walker,  209 

INTEEEST. 

See  Vendoe  and  VEyDBE  (2). 

Instrument  by  virtue  of  which  Money 
is  payable  within  theZA"  ^  fVm.  4 
c.  42.  *.  28.  ' 

A  written  application  for  a  loan 


till  a  fixed  day  is  Hot  an  instrumehfc 
hy  virtue  of  which  money  is  payable 
within  the  3  &  4  Wui.  4,  c.  42,  s. 
28,  80  as  to  entitle  the  jury  to  give 
ioterestas  damages,  though  tlio  loan 
is  made  on  the  terms  of  the  applica- 
tion.    Taylor  V.  Holt,  452 

INTEREOGATOEIES. 

{\),  In  an  Action  for  Neglie/ence, 

In  an  action  for  injury  to  the 
plaintiff  ,by  the  alleged  negligence  of 
the  defendant  the  Court  will  not 
allow  interrogatories  to  be  adminis- 
tered.to  the  plaintiff  as  to  the  cir- 
cumst^ces  under  which  the  accident 
happened,  the  extent  of  injury,  the 
medical  attendance  apd  charges  for 
it.  iPhillip  Feppiatt  and  Mary  jinn 
Feppiait  hi*  Wife  v.  James  Smithy 

120 

»  ,    ■ 

(•2).  In  Action  for  Libel  published  in 
Newspaper  of  which  no  Declara- 
tion had  been  registered  pursuant 
to  6  ^-7  Wrn.M  c.  76,  w.  6,  7. 

Interrogatories  in  an  action  of 
libel,  pointing  to  the  publication  of 
the  alleged  Ubel  by  the  defendant  in 
a  newspaper  as  to  which  no  declara- 
tion had  been  registered  in  pursu- 
ance of  the  G  &  7  Wm.  4,  c.  76,  ss. 
6,  7,  at  the  Stamp  Office,  disallowed 
— as  tending  to  shew  that  the  party 
interrogated  had  committed  a  crimi- 
nal offence.  Baker  v.  Lane,  544 

(3).   To  ascertain  Damage  sustained 
by   Plaintiff  in    Action  for  In- 
fringement of  Copyright  so  as  to 
enable  Defendant  to  pay  money 
into  Chart, 

A.  defendant  may  interrogate  a 
plaintiff  for  the  purpose  of  ascer- 
taining the  damage  he  has  sustained, 
so  as  to  enable  the  defendant  to  pay 

X  X  X  2 
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the  real  amount  into  Court.  Wright 
V.  Ooodlake  and  Another,  540 

JOINT  STOCK  COMPANY. 

See  CoTJKTX  Coubt. 

(1).  Liability  for  Expense  of  Ad" 
vertisements  where  Person  consents 
to  his  JVame  being  published  in 
Prospectus  as  Director  of  projected 
Company, 

The  defendant  consented  to  his 
name  being  inserted  in  a  prospectus 
as  a  director  of  a  projected  joint 
stock  Company ;  and,  on  tfae^  pro- 
spectus beinc;  sent  to  him  by  the 
secretary  of  the  Company,  suggested 
alterations,  and  also  that  the  Coi9- 
pany  should  be  advertised  in  a 
pJEirticUlar  newspaper.  —  Held,  no 
evidence  for  the  jury  that  the  de- 
fendant authorized  the  secretary  to 
pledge  his  credit  for  all  the  expenses 
of  advertising  the  Company.  J5wr- 
bidge  v.  Morris,  664 

(2).  Agreement  by  Articles  of  Asso* 
ciation  to  pay  Bemuneration  to 
Directors. 

A  joint  stock  Company,  registered 
under  the  19  &  20  Vict.  c.  47,  may, 
by  their  articles  of  association,  agree 
to  pay  a  remuneration  to  each  of 
their  directors,  and  an  action  is 
maintainable  on  such  an  agreement. 
Orton  V.  The  Oleveland  Fire  Brick 
and   Pottery    Company    (LimUed)^ 

868 


JUDGE'S  NOTES. 
See  Pbaotick. 

JUDGMENT  BY  DEFAULT. 
See  Baitkbvptct  (18). 
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KINGSTON  UPON  HULL  IM- 
PBOVEMENT ACT,  1854  (17 
&  18  Vict.  c.  ci.) 

Construction  of  Sections  97,  99,  101, 

103. 

Sect.  99  of  the  Kingston  upon 
Hull  ImproTement  Act,  1854<,  enacts 
that  eyeiy  house  to  be  thereafter 
constructed  on  vacant  ground  (ex- 
cept comer  houses,  Ac,  shall  have 
a  hack  yard  or  other  vacant  ground 
and  area,  of  not  less  than  eight 
feet,  extending  from  the  main  build' 
ing  for  the  whole  length  of  such 
htUdingf  and  sect.  101  enacts  that 
a  plan  shall  be  furnished  to  the 
Local  Board  of  Health  hj  persons 
intending  to  build,  shewing  (inter 
alia)  the  particulars  required  bj 
that  Act;  and  that  the  building 
shall  not  be  commenced  until  the 
Local  Board  approve  the  plan. 

The  appellant,  a  builder,  submitted 
to  the  Local  Board  of  Health  of  the 
borough  of  Kingston  upon  Hull  a 
plan  of  four  new  houses  (not  comer 
nouses),  having  vacant  ground  at 
the  side,  but  not  at  the  back.  The 
Local  Board  disapproved  the  plan, 
as  not  complying  with  sect.  99,  but 
the  appellant  eommenced  to  build 
notwithstanding. — Heldy  that,  whe- 
ther sect.  99  required  the  vacant 
•pace  to  be  at  the  back  or  not,  the 
appellant  was  rightly  convicted  of 
an  offence  against  the  101st  section. 

Semhle,  that,  on  the  true  construc- 
tion of  sect.  99,  the  vacant  space 
must  be  at  the  back,  and  not  at  the 
side. 

SJeld,  also,  that  sect.  101  is  not 
incidentally  repealed  by  the  Local 
Government  Act,  1858,  the  d4th 
section  of  which  Act  repeals  the 
58rd  section  of  the  Public  Health 
Act,  1848. 


Sect.  97  enacts,  that  any  building 
after  the  commencement  of  the  Act 
built  shall  not,  without  the  previous 
consent  of  the  Local  Board,  be  used 
as  a  dwelling  house,  except  only 
during  such  time  as  there  is  adjoin- 
ing or  belonging  thereto  or  occupied 
therewith,  either  a  street  or  a  clear 
open  space  in  and  to  the  full  extent 
ot  the  front  thereof,  and  of  not  less 
than  twenty  feet  in  width. 

Heldt  that  the  appellantjhad  com- 
mitted an  offence  under  this  section 
in  building,  and  causing  to  be  used 
without  the  consent  of  the  Local 
Board,  a  dwelling  house  with  an 
open  space  in  front  less  than  twenty 
feet  in  width. 

Sect.  103  of  the  Kingston  upon 
Hull  Improvement  Act,  1854,  enacts 
"that  if  any  sewer,  drain,  privy, 
cesspool,  ashpit,  building  or  other 
work  be  made  or  suffered  to  continue 
contrary  to  any  of  the  provisions  of 
this  Act"  "  every  person  so  offend- 
ing shall  for  every  such  offence 
foneit  a  sum  not  exceeding  5/.,  and 
for  every  day  after  the  first  during 
which  the  offence  continues  a  sum 
not  exceeding  10«.*' 

Held  (by  reference  to  the  sections 
preceding),  that  the  word  "build- 
ing" is  not  restricted  to  a  building 
of  similar  description  with  the  class 
of  buildings  previously  enumerated 
in  the  section,  but  includes  a  dwell- 
ing house ;  and  that  the  commencing 
a  buildine  within  sect.  101  is  the 
making  a  building  within  sect.  103. 

Held  also,  that  the  user  of  a 
dwelling  house  contrary  to  sect.  97 
is  not  the  making  or  suffering  it  to 
continue  contrary  to  the  Act  within 
sect.  103  :  Per  Pollock,  C.  B.,  JBram- 
well,  B.,  and  Channell,  B.—  Dissen- 
tiente  Martin,  B.  Pearson,  appeU 
lant,  V.  ITie  Local  Board  of  Mealth 
for  the  Borough  of  £Sngstan  upon 
Hull,  respondents,  921 
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LANDLORD  AND  TENANT. 

See  LsBSOB  akd  Lxsssz. 

Action  by  Landlord  for  Mesne  PrO' 
fits  after  recovery  of  Possession  of 
J -remises  by  Plaint  in  County 
Court,  under  19  4^  20  Vict,  c.  108, 
s.  50. 

A  landlord,  having  given  his  te- 
nant and  a  sub-tenant  a  week*8 
notice  to  quit,  entered  a  plaint 
against  them  under  the  50th  section 
of  the  19  &  20  Vict.  c.  108,  to 
recover  possession  of  the  premises, 
and  the  County  Court  Judge  ordered 
that  possession  be  delivered  up  on 
a  dav  named,  which  was  done.  The 
landlord  afterwards  sued  the  sub- 
tenant in  a  superior  Court,  and 
declared  in  the  form  of  an  action 
for  mesne  profits,  to  which  the  de- 
fendant pleaded  not  guilty. — Held^ 
first,  that  the  order  of  the  County 
Court  Judge  was  not  conclusive  as 
to  the  plaintiff's  right  to  possession, 
but  it  was  competent  for  the  sub- 
tenant to  prove  that  the  term  of  the 
tenant  was  a  quarterly  holding,  and 
had  not  been  determined  by  a  pro- 
per notice  to  quit. 

Secondly,  that  an  order  of '  a 
County  Court  Judge,  under  the 
50th  section  of  the  19  &  20  Vict, 
c.  108,  is  not  analogous  to  a  judg- 
ment in  ejectment,  so  as  to  entitle  a 
landlord  to  maintain  an  action  for 
mesne  profits. 

Thirdly,  that  the  sub-tenant  was 
not  a  trespasser  bv  remaining  in 
possession  during  the  period  inter- 
vening between  the  determination 
of  his  term  by  the  notice  to  quit, 
and  the  giving  up  possession  of  the 
premises  under  the  order  of  the 
County  Court  Judge.  Campbell  v. 
Loader,  520 


LEASE  FOB  LIVES. 

Void  Conveyance  under  27  Eliz,  c,  4, 
*.  2, -^Protection  of  OuUtanding 
Term. 

In  1813  B.  0.,  being  seized  in 
fee  of  certain  premises,  mortgaged 
them  for  a  term  of  500  years  to  iL, 
who  died  in  1814,  having  bequeathed 
the  premises  to  his  vddow  and  exe- 
cutnx,  who  entered  into  possession 
and  receipt  of  the  rents.  In  1837 
B.  O.  died  intestate,  and  J.  0.,  his 
heir  at  law,  paid  off  the  mortgage, 
and  received  possession  of  the  pre- 
mises from  the  executrix  of  H.,  but 
no  assignment  was  executed  by  her 
until  1843.  In  1840  J.  O.  demiscNi 
the  premises  after  his  death  to  his 
son  W.  0.,  during  the  lives  of  him* 
self,  his  wife  and  child,  and  the 
survivor  of  them,  at  the  yearly  rent 
of  10/.  The  yearly  value  of  the  pre- 
mises was  27/.  In  1843  J.  0.  mort- 
gaged the  premises  to  L.  for  secu- 
ring payment  of  600/.,  and  the  exe- 
cutrix of  H.,  by  the  direcrtion  of  J. 
O.,  assigned  the  residue  of  the  term 
of  500  years  to  a  trustee  for  L.  aa 
a  further  security,  and  in  the  mean- 
time to  attend  the  inheritance. 
Neither  the  mortgage  nor  the  assign- 
ment made  any  mention  of  the  lease 
for  lives.  In  ejectment  by  the  heir 
at  law  of  the  lessee  against  the  heir 
at  law  of  B.  O.i—Heldi  First, 
that  the  lease  for  lives  was  not  a 
void  conveyance,  under  the  27  Elis. 
c.  4,  s.  2. 

Secondly,  that  L.  waa  entitled  to 
the  protection  of  the  term  of  500 
years  against  the  claim  of  the  heir 
at  law  of  the  lessee  for  lives.  Oioen 
V.  OtoeUf  88 

LEGACY  DUTT. 

See  ATTACHMS5T. 

Domicile. 
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LESSOB  AND  LESSEE. 

(1 ).  Covenant  (o  repair  and  keep  in 
repair  doei  not  extend  to  newly 
erected  Houses. 

A  lessor  demised  'Hhree  teue- 
ments  or  dwelling-houses,  and  a 
field  or  plot  of  ground  adjoining 
thereto/'  and  the  lessee  covenantea 
^  well  and  sufficiently  to  repair,  sus- 
tain and  keep  the  said  tenements  or 
dwelling-houses,  field  or  plot  of 
ground  and  premises,  and  every  part 
thereof,  as  well  in  houses,  buildings, 
walls,  hedges,  ditches,  fences,  gat^, 
as  in  all  other  needful  and  necessaiy 
reparations  whatsoever,  when  and 
as  often  as  occasion  shall  require 
daring  the  said  term,  and  at  the  end 
or  sooner  determination  thereof  the 
said  premises  so  well  and  sufficiently 
repaired  into  the  hands  and  posses- 
sion of  the  said  lessors  peaceably  to 
leave  and  yield  up." — Held^  that  the 
covenant  did  not  extend  to  houses 
afterwards  built  in  the  field.  Oor- 
nish  V.  Oleifey  44G 

(2).  Covenant  by  Lessee  that  he 
tcould  not,  during  the  fast  year  of 
Term,  remove  Hay^  Straw  and 
Fodder  which  should  grow  on 
Farm. 

A  farm  lease  contained  a  covenant 
by  the  lessee  tliat  he  **  should  not 
nor  would,  during  the  last  year  of 
the  term  thereby  granted,  sell  or 
remove  from  the  said  farm  and  lands, 
any  of  the  hay,  straw  and  fodder 
which  should  arise  and  grow  on  the 
said  farm  and  lands.'' — Ileld^  that 
the  prohibition  was  not  restricted  to 
hay,  straw  and  fodder  which  arose 
and  grew  on  the  farm  in  the  last 
year  of  the  term,  but  extended  to 
that  which  had  arisen  and  grown  at 
any  time  during  the  term.  QaJe  v. 
BateSf  84 


(3).  Lease  for  twenty -one  years,  de* 

terminable  at  end    of  seven  or 

fourteen^  if  the  parties  so  think  Jit. 

A  lease  for  twenty-one  years,  de- 
terminable at  the  end  of  seven  or 
fourteen,  if  the  parties  so  think 
fit,  is  not  determinable  without  the 
joint  assent  of  lessor  and  lessee. 
Fowell  V.  Tranter,      v  468 

(4).  Terms  of  Tenancy^  where 
Lessee  remains  in  Possession  after 
expiration  of  Lease.  • 

Where  a  lessee,  after  the  expira- 
tion of  his  lease,  remains  in  posses- 
sion and  pays  rent,  it  is  a  question 
for  the  jury  upon  what  terms  his 
tenancy  continues. 

A  tenant  for  life  granted  a  lease 
containing  a  covenant  that  he  would, 
at  the  expiration  of  the  term,  pay 
and  allow  the  lessee,  a  nurserymani 
for  all  fruit  trees  and  shrubs  then 
01^  the  premises  which  had  been 
planted  by  him.  At  the  expiration 
of  the  lease,  the  lessee  continued  in 
possession  and  paid  rent,  and  upon 
the  death  of  the  tenant  for  life  he 
paid  the  same  rent  to  the  remainder- 
man, who  was  not  aware  of  the 
covenant  in  the  lease. — Held,  no  evi- 
dence for  the  jury  that  the  tenancy 
continued  upon  the  terms  of  the 
lease  so  as  to  bind  the  remainderman 
by  the  covenant.  Oakley  v.  Mary 
Monck,  706 

(5).  Lease  to  which  Tenant  for  Life 
and  Remainderman  are  Parties^ 
but  not  executed  by  Remainderman, 
and  Action  by  Tenant  for  Life 
fur  breach  ofCovefiant. 

Where  tenant  for  life  and  re- 
mainderman are  parties  to  an  inden- 
ture, whereby  they  (so  far  as  they 
legally  can  and  may  according  only 
to  their  respective  ^estatea.  and  ha^ 
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terest)  demise  their  estate  for  a  term 
of  years,  and  the  lessee  enters  into 
possession,  the  tenant  for  life  may 
sue  him  for  breach  of  covenant,  al- 
though the  indenture  has  not  been 
executed  by  the  remainderman. 
How  V.  Oreek,  391 

(6).   When     Lessee    not    Estopped 

from  shewing^  that  Lessor  ts  not 

the  legal  Owner  0/  the  Reversion, 

W.,  lessee  of  certain  premises  for 
a  term  of  seventy-five  years,  mort- 
gaged the  lease  to  T.,  and  joined 
with  him  in  an  indenture,  by  which, 
after  reciting  the  mortgage,  the  pre- 
mises were  demised  to  J.  for  twenty- 
one  years.  The  mortgage  was  as- 
signed to  S.  and  by  indenture  to 
which  S.  and  AV.  were  parties,  after 
reciting  the  lease  to  tf.,  that  lease 
was  assigned  to  M.  This  assign- 
ment contained  a  covenant  by  M. 
with  W.,  that  M*  would  not  demise 
or  assign  the  premises  without  the 
license  and  consent  of  W.,  with  a 
proviso  for  re-entry  if  he  did.  M. 
paid  rent  to  W.  and  afterwards 
assigned  the  premises  to  K.  without 
the  license  or  consent  of  W.  In 
ejectment  by  S,  and  W. 

Held,  firist,  that  M.  was  not 
estopped  from  shewing  that  W.  was 
not  the  legal  owner  of  the  reversion, 
but  mortgagor  only;  and  that  W. 
having  a  mere  equitable  interest 
could  not  recover. 

Secondly,  that  S.  could  not  recover 
because  no  right  of  re-entry  was 
reserved  to  him.  Saunders  and 
Wuine  v.  Merryweather,  Kelly,  Anne 
his  Wife,  and  Others,  902 

(7).  Surrender  of  Lease  under  A 
Geo.  2,  c.  28.  s.  6. 

S.,  a  lessee,  fur  a  term  of  forty 
years,  agreed  to  grant  F.  a  lease  of 
the  premises  for  twenty-one  years, 
with  the  usual  covenants.  F.  entered 
inU>  poBsesision  and  paid  rent  tb  S. 


S.  sold  the  premises  to  H.,  who 
joined  with  S.  in  a  surrender  of  the 
lease.  The  ground  landlord  granted 
a  new  lease  to  H.  for  the  residue  of 
the  term  of  forty  years.  F.  assigned 
the  agreement  for  a  lease  for  twentjr- 
one  years  to  C,  by  indenture,  in 
which  C.  covenanted  to  pay  rent, . 
perform  covenants,  ahd  indemnify 
him  against  nonperformance.  C. 
assigned  the  agreement  for  a  lease 
by  indenture,  which  contained  the 
same  covenants.  Eent  being  in 
arrcar,  and  the  premises  being  out 
of  repair,  H.  brought  an  action  of 
ejectment,  and  F.  paid  the  rent  in 
arrear,  expenses  of  repairs,  and  costs 
of  action,  and  then  called  on  C.  to 
reimburse  him  in  pursuance  of  his  • 
covenants.  C.  settled  the  claim,  and' 
brought  an  action  against  P.  on  his 
covenants. — Held,  that  Ik  tenancy, 
from  year  to  year,  upon  the  terms 
of  the  agreement,  having  beencreated 
between  F.  and  S.,  the  4  Oeo.  2, 
c.  28,  s.  6,  placed  the  parties  in  the 
same  position  as  if  S.  had  been  owner 
of  the  fee  and  had  assigned  his  re- 
version to  H.,  and  consequently  F., 
having  paid  him  the  rent  in  arrear 
and  expenses  of  repairs,  had  a  right 
to  call  upon  C.  to  reimburse  him, 
and  C.  having  settled  the  claim  was 
entitled  to  maintain  an  action  against 
P.  for  the  amoant. 

Qu€ere,  whether  the  costs  of  the 
ejectment  were  recoverable.  Chusins 
v.  Emma  JPhUlips,  Executrix  of 
Thomas  Fhillips,  892 

(8).  Right  to  Leate  qfier  Deter mi^ 
nation  of  Term  by  Re*entry  for 
Breach  of  Covenant, 

A  lessor  who  has  determined  the 
term  by  re-entry  for  breach  of  cove- 
nant has  no  title  to  the  lease  as 
against  the  lessee.  Elworthy,  Ad' 
ministrator  of  Henry  Heu^ett,  with 
his  Will  annexed,  v.  JSan^ord  and 
Others,  330 
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LEVANT  AKD  COUCHANT. 
Meaning  of  Expression. 

To  a  declaration  in  trespass  quare 
dausum  fregit,  the  defendant  pleaded 
an  enjoyment,  as  of  right,  for  thirty 
yearSy  of  common  of  pasture  over  the 
locus  in  quo  for  his  cattle  levant  and 
couchant  upon  his  toftstead  as  ap- 
purtenant thereto. — Meld^  that  the 
expression  "cati^le  levant  and  cou- 
chant" meant  such  a  number  of 
cattle  as  the  toftstead  could  maintain 
by  its  produce  beyond  the  amount  of 
food  obtained  by  them  from  the 
common,  and  that  it  was  not  neces- 
sary that  they  should  have  been 
actually  fed,  either  wholly  or  in  part, 
from  the  produce  of  the  toftstead. 

There  is  no  difference  in  this 
respect  between  a  plea  founded  on 
the  Prescription  Act,  2  &  8  Wm.  4, 
c.  71,  and  a  plea  grounded  on  pre- 
scription properly  so  called.  Carr  v. 
Lambert,  Woodhall  and  Others,  499 

LIBEL. 

See  IVTSBBOOATOBISS  (2). 

Acceptance  of  Publication  of  Mu- 
tual Apologies  in  Satisfaction  and 
Discharge  of  Causes  of  Action, 

To  an  action  for  libel  it  is  a  good 
plea  that,  after  the  commencement 
of  the  suit,  the  plaintiff  and  defend- 
ant agreed  to  accept  the  publication 
of  mutual  apologies  in  satisfaction 
and  discharge  of  the  causes  of  action, 
damages  and  costs,  and  that  such 
apologies  were  published.  Boosey  v. 
Wood,  484 

LICENCE. 

See  NxoLiQiKOE  (4). 

NviBAiroi.] 


LIEN. 
See  YsKDOB  akb  Yxitdse  (1). 

LOAN. 
See  IirrxBEST. 

LOAN  SOCIETY. 

RuU  as  to  Notice  to  Sureties  that 
Principal  is  in  Arrear  no  part  of 
Contract  between  Society  and 
Sureties, 

The  defendants  were  sureties  for 
repayment,  by  weekly  instalments,  of 
money  borrowed  by  P.  of  a  loan 
Society.  One  of  tne  rules  of  the 
Society  provided  "  that  if  any  mem- 
ber becomes  more  than  four  weeks 
payments  in  arrear,  the  committee 
immediately  inform  the  sureties  of 
the  same,  and  have  power  to  institute 
legal  proceedings  against  them."  P. 
died  oein^  more  than  four  weeks 
payments  m  arrear,  but  no  applica- 
tion was  made  to  his  sureties  until 
two  years  afterwards. — Held,  that 
the  rule  was  no  part  of  the  contract 
between  the  Society  and  the  sureties, 
and  that  the  omission  to  give  notice 
in  pursuance  of  it  did  not  afford  an 
equitable  defence  to  an  action  against 
the  sureties.  Price  and  Another  v. 
Kirkham,  Poole  (deceased),  Appleby 
(deceased),  and  Bullock,  487 

MABRIED  WOMAN. 
See  Pbohissoby  Note. 

Order,  under  20  4r  21  Viet.  c.  85, 
9.  2 1 ,  protecting  Earnings  of  Wife 
deserted  by  her  Husband. 

An  order,  under  the  20  &  21  Vict, 
c.  85,  8.  21,  protecting  the  earnings 
of  a  married  woman  deserted  by  her 
husband,  is  confined  to  money  or 
property  acquired  by  her  lawful  in- 
dustxy^  and  does  not  extend  to  pro- 


pertj  acquired  bj  keeping  a  brothel. 
Mattm  ond  Another,  Adminittratori 
of  Mary  Wild,  dectated,  i.  Mtchell, 


MASTER  AND   SERVANT. 
See  NsQuozsos  (1),  (2). 

MEMORANDA,  8,  636,  573,  014, 
70S,  1005. 

MERCHANT  SHIPPING  ACT, 
1854  (17  &  18  Vict.  c.  104.) 

See  PlBASina. 


See  NEaLioEMOE  (2). 

Nuisance. 
Rebbbtoib. 

Sight  of  Bithop  of  Durham  undet 
Jncloture  Act,  (13  Geo.  8,  e.  67), 
to  carry  over  incloied  Land  Coat 
gotten  in  Minea  not  belangivg  to 
the  See  of  Durham. 

An  Act  (13  Geo.  3,  e.  07,)  for 
incloeine  the  moora  and  commoas 
within  the  manor  of  Lancheater,  con- 
tained a  aaving  of  all  the  eeignorial 
rights  of  the  Bishop  of  Durham,  as 
lord  of  the  manor,  and  also  provided 
"  that  the  bishop,  his  successors,  les- 
sees, and  assigns,  should  at  all  times 
thereafter  work  and  enjoy  all  mines 
under  the  said  moors  ana  commons, 
and  full  and  free  liberty  of  winning 
and  working  mines  belonging  to  the 
see  and  bishopric  of  Durham  where- 
soever the  same  should  be,  and  of 
leading  and  carrying  away  the  coala, 
minerals,  &c.,  gotten  thereout,  or 
out  of  any  other  lands  or  groundt 
whattoever." 

Held,  in  the  Exchequer  Chamber 
(atBnning  the  judgment  of  the  Court 
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of  Exchequer),  that  the  biahop  had 
no  right  to  carry  over  the  inclosed 
lands  coal  gotten  from  mines  within 
the  manor,  but  not  belonging  to  the 
see.  Medley  and  Othert  t.  JPinmek 
and  Another,  349 

MINING  COMPAHT. 
See  Ikjukotios  (1). 

MONEY  HAD  ahb  RECEIVED. 
See  UilLWAT  COMPAKT  (5). 

MORTGAGE. 
See  Lbssob  aks  Lebbze  (6). 

NEGLIGENCE. 

See  Bnx  or  LAcnra  (1). 
HnsBiND  ASD  Wife. 

iHTEBBOSATOBtES  (I). 

Railwat  Cokpaht  (1). 

(1),  Injury  to  Workman  from  Neg- 
ligent Construction  of  Building 
erected  under  Contract,  and  Su- 
perintendence of  Clerk  of  Workt. 


A  person  who  erects  a  building 
by  contract,  and  employs  a  clerk  of 
the  works  to  superintend  the  erec- 
tion, is  not  liable  for  injury  occa- 
sioned to  a  workman  in  the  building 
by  reason  of  its  negligent  construc- 
tion, unless  he  personally  interfered 
or  negligently  appointed  an  incom- 
petent derk  of  the  works  with  know- 
ledge of  his  incompetency.  Brown 
T.  The  Acerington  Cotton  Spinning 
and  Manufacturing  Company  (it- 
mileJ),  611 

(2).  Injury  from  Neglect  of  Fellow 

Labourer  in  Mine. 

Held,  in  the  Exchequer  Chamber, 

that  an  "  underlooker"  in  a  mine, 

whow  duty  it  is  to  enmine  the  roof 
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and  prop  it  up,  if  dangerous,  is  a 
fellow  labourer  with  a  workman  in 
the  mine ;  and  the  latter  can  main- 
tain no  action  against  the  owner  of 
the  mine  for  injury  occasioned  by  the 
neglect  of  the  underlooker  to  prop 
up  the  roof,  if  the  owner  has  not 
personally  interfered  or  had  any 
Knowledge  of  the  dangerous  state 
of  the  mine.  Hall,  an  Infant^ 
hy  hit  next  Frie/idf  v.  Johnson  and 
Another,  589 

(3).  Insecure  Piling  of  Cotton  in 
Warehouse  by  Porters  acting  un- 
der control  of  fFarehouseheeper, 
but  in  employ  of  Merchant  to  whom 
Cotton  belonged. 

Some  bales  of  cotton  were  inse- 
curely piled  in  a  warehouse  by  cotton 
porters  acting  under  the  control  of 
the  warehouse-keeper,  but  in  the 
employ  of  the  defendant,  a  cotton 
merchant,  to  whom  the  bales  be- 
longed. A  few  days  after  the  plain- 
tiff, being  lawfully  in  the  warehouse 
to  recanvass  the  bales  of  another 
cotton  merchant,  was  injured  by  the 
fall  of  one  of  the  defendant's  bales : 
— Held,  that  the  defendant  was  not 
responsible  for  this  injury.  Mut' 
phey  V.  Oarralli,  462 

(4).  Gratuilous  Loan  of  Shed,  and 
its  Destruction  by  Fire,  through 
Negligence  of  Servant  of  Bor- 
rower* 

The  gratuitous  loan  of  a  shed  for 
a  particular  purpose  bears  no  analogy 
to  a  bailment  of  personal  chattels, 
but  is  a  mere  licence  to  use  the  shed, 
revocable  at  any  time. 

The  plaintiff  lent  his  shed  to  the 
defendant  to  make  therein  a  sign- 
board, and  D.,  a  carpenter  employed 
by  the  defendant,  lighted  his  pipe 
from  a  match  with  a  shaving  which 
he  dropped,  and  thereby  set  £re  to 


the  shavings  on  the  ground,  by  which 
the  shed  was  burned: — Held,  that 
the  defendant  was  not  liable  either 
as  bailee  or  by  relation  of  master 
and  servant.  Williams  v.  Jones,  256. 
Affirmed  in  Error,  602 

(5).  Liability  of  Company  who  for 
their  own  profit  undertake  to 
maintain  a  Delph  or  Drain  where 
Damage  would  not  have  arisen 
but  for  the  Negligence  of  Persons 
whose  duty  it  was  to  heep  the  Out* 
let  of  certain  dimensions, 

A  Company  who,  for  their  own 
profit,  undertake  to  maintain  a  delph 
or  drain  for  carrying  off  water,  are 
responsible  for  damage  done  to  the 
occupier  of  adjoining  land  by  the 
bursting  of  a  bank  of  the  delph  after 
an  unusual  rainfall, 'though  the  mis- 
chief would  not  have  happened  but 
for  the  neglect  of  persons  whose 
duty  it  was  to  keep  the  outlet  of 
certain  dimensions,  wherebv  the 
water  in  the  delph  was  penned  back. 
Harrison  v.  The  Cheat  Northern 
Railway  Company,  215 

(6).  Piles  lawfully  placed  but  negli* 
gently    left   in   Bed  of  River — 
Damage  from  their  being  cut  by 
Vendee  of  them. 

Tlie  defendants,  in  execution  of 
some  public  works  which  they  had 
contracted  with  the  Lords  of  the  Ad- 
miralty to  execute,  and,  under  their 
authority,  drove  some  piles  in  the  bed 
of  a  public,  navigable  nver.  After  the 
works  were  completed  and  a  reaaon- 
able  time  to  remove  the  piles  had 
elapsed,  the  defendants  sold  them 
for  valuable  consideration  to  J.,  who 
cut  thmn  off,  and  the  surrounding 
soil  being  washed  away,  parts  of  the 
piles  under  the  water  protruded 
above  the  bed  of  the  river,  and  the 
plaintiff**    barge,   whilst    lawfoUy 
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NUISANCE. 
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navigating  it,  struck  upon  them  and 
was  injured.  If  the  piles  had  not 
been  cut  the  damage  would  not  have 
happened  without  gross  negligence. 
— Meld,  that  the  defendants  were  not 
liable.  Barilett  v.  Baker  and  Others, 

153 

(7).  Evidence    in    Action    against 
Railway  Company, 

The  plaintiff,  a  passenger  by  the 
defendants*  railway,  was  set  down  at 
T.  after  dark  on  the  side  of  the  line 
opposite  to  the  station  and  place  of 
egress.  The  train  was  detained 
more  than  ten  minutes  at  T.  and 
from  its  length  blocked  up  the  ordi- 
nary crossing  to  the  station  which  is 
on  the  level.  The  ticket  collector 
stood  near  the  crossing  with  a  light, 
telling  the  passengers,  as  they  deli- 
vered their  tickets,  to  "pass  on.** 
The  plaintiff  passed  down  the  train 
to  cross  behmd  it,  and  from  the 
want  of  light  stumbled  over  some 
hampers  put  out  of  the  train  and 
was  injured.  The  practice  of  pas- 
sengers had  been  to  cross  behind 
the  train,  when  long,  without  inter- 
ference from  the  railway  Company. — 
Held,  that  these  facts  disclosed  evi- 
dence for  the  jury  of  negligence  on 
the  part  of  the  Cfompany.  NichoUon 
V.  The  Lancashire  and  Yorkshire 
Bailtoay  Company,  534 

(8).  Reasonable  Evidence  oj 
Negligence* 

Held,  in  the  Exchequer  Chamber, 
that  in  an  action  for  personal  injury 
caused  by  the  alleged  negligence  of 
the  defendant,  the  plaintiff  must 
adduce  reasonable  evidence  of  negli- 
gence to  warrant  the  Judge  in 
leaving  the  case  to  the  jury. 

But  where  the  thing  is  shewn  to 
be  under  the  management  of  the 
defendant  or  hit  servants,  and  the 


accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if 
those  who  have  the  management  use 
proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  acci- 
dent arose  from  want  of  care. 

In  an  action  against  a  dock  Com- 
pany for  injury  to  the  plaintiff  by 
their  alleged  negligence  the  plaintiff 
proved  that  he  was  an  officer  of  the 
Customs,  and  that,  whilst  in  the  dij.  - 
charge  of  his  duty  he  was  passing  in 
front  of  a  warehouse  in  the  dock,  six 
bags  of  sugar  fell  upon  him.— ^cW, 
reasonable  evidence  of  negligence  to 
be  left  to  the  jury :  per  Crompion, 
J.,  Byles,  J.,  Blackburn,  J.,  and 
Keating,  J.  Dissent ientibus  Erie, 
C.  J.,  and  MeUar,  J.  Se^i  v.  The 
London  and  St.  Katherine  Docks 
Company,  596 


NEVER  INDEBTED. 
See  FLEiJDiifa. 

NOTABIAL  INSTBTJMENT. 
See  Stamp  Duty. 


NUISANCE. 

See  Gahb. 

Injunctiow  (1). 
nsgligekos  (6). 

Entry  upon  Land  to  abate  Nuisance 
caused  by  fVatercourse. 

Where  land  is  entered  for  the 
purpose  of  abating  a  nuisance,  it  is 
the  duty  of  the  person  so  abating  to 
do  the  least  possible  injury  to  the 
owner  of  the  land  entered,  without 
reference  to  the  extent  to  which 
that  mode  of  abatement  may  affect 
the  author  of  the  nuisance. 
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Declaration:  that  the  plaintiffs, 
being  possessed  of  a  collierv,  did,  bj 
the  licence  of  the  owner  and  occupier 
of  land  near  the  coUierj',  make  a 
watercourse  in  the  said  land,  for 
carrying  away  water  pumped  from 
the  colliery ;  and  that  the  defendant 
obstructed  the  watercourse.  Flea: 
that  the  plaintiffs  made  the  water- 
course in  the  defendant's  land  with 
h's  leave  and  licence,  and  because 
the  plaintiffs  used  the  watercourse 
after  the  defendant  revoked  the  leave 
and  licence,  he  obstructed  it.  New 
assignment :  that  the  plaintiffs  sue, 
not  for  the  obstruction  of  a  water- 
course on  the  land  of  the  defendant, 
but  a  watercourse  made  on  land 
occupied  by  L.  with  his  licence  and 
consent,  rlea  to  new  assignment : 
that  the  defendant  was  possessed  of 
land  adjoining  the  land  occupied  by 
L.,  and  that  the  watercourse  was  so 
constructed  that  the  water  was 
wrongfully  discharged  on  to  the  de- 
fendant's land ;  and  that  without 
entering  on  the  land  occupied  by 
L.,  and  there  obstructing  the  water- 
course, the  defendJEint  could  not  pre- 
vent the  water  from  being  discharged 
on  his  land;  wherefore,  in  order  to 
prevent  it,  the  defendant  obstructed 
the  watercourse  on  the  land  occupied 
by  L.  Eeplication  :  that  the  ob- 
struction made  by  the  defendant  at 
the  place  where  it  was  made,  was 
not  necessary  for  preventing  the 
water  from  coming  on  the  defendant's 
land:  that  the  water  might  have 
been  lawfully  obstructed  lower  down 
the  watercourse  on  the  land  occupied 
by  L.,  and  nearer  the  land  of  the 
defendant,  and  that,  if  that  had  been 
done,  it  would  have  prevented  the 
water  from  coming  on  the  defendant's 
land,  and  would  not  have  caused 
damage  to  the  plaintiffs,  and  that 
the  obstruction  made  by  the  de- 
fendant was  an  unnecessary  and  un- 
reasonable mode  of  preventing  the 


water  coming  on  to  his  land,  and 
did  the  plaintiffs  unnecessary  da- 
mage. 

JSeld^  that  the  replication  afforded 
a  good  answer  to  the  plea. 

At  the  trial,  it  appeared  that  the 
obstruction,  at  the  point  where  it 
was  made,  caused  considerable  da- 
mage to  the  plaintiffs,  but  none  to 
L.  If  the  obstruction  had  been 
made  lower  down  there  would  have 
been  less  damage  altogether,  and 
none  to  the  plaintiffs,  but  some  da- 
mage to  L.  The  damage  to  L.  might 
have  been  obviated  at  trifling  expense 
by  mechanical  arrangements,  but  L.'s 
assent  to  such  arrangements  was  never 
asked.  The  jury  having  found  that 
the  obstruction  was  an  unnecessary 
and  unreasonable  mode  of  preventing 
the  water  coming  on  the  defendant's 
land:  Held,  that  there  was  no  evi- 
dence in  support  of  the  verdict,  and 
that  the  allegation  in  the  replication 
to  the  second  plea  to  the  new  as- 
signment that  the  water  might  have 
been  lawfully  obstructed  lower  down 
the  watercourse  in  the  land  occupied 
by  L.  was  not  proved. 

The  plaintiffs,  lessees  of  a  colliery, 
made  a  watercourse  at  their  own 
expense  to  carry  the  water  from  their 
colliery  across  B.'s  land,  with  B.'s 
licence.  Before  its  completion  B. 
and  his  mortgagee  leased  certain 
mines  under  the  land  to  the  de- 
fendant, with  power  to  enter  and 
occupy  parts  of  the  surface.  The 
defendant  took  possession  before  the 
lease  was  executed,  and  the  water- 
course was  made  across  surface  land 
which  he  had  ts^ken  possession  of  on 
entering.  The  lease  excepted  and 
reserved  to  the  mortgagee,  his  heirs 
and  assigns,  all  mines  otner  than  the 
demised  mines;  it  also  reserved  to 
the  mortgagee,  his  heirs  and  assigns, 
and  the  tenants  and  occupiers  of  the 
demised  mines,  the  right  to  enter  on 
the  surface  and  make  M  watercQursei 
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over  it  they  might  think  necessary 
for  the  occupation,  working  and  en- 
joyment of  such  excepted  or  adjoining 
mines,  offering  no  unnecessary  impe- 
diment or  interruption  to  ihedrfendant 
and  making  compensation  to  him  for 
damage.  B.  owned  adjoining  mines. 
The  plaintiffs'  colliery  also  ad- 
joined, but  was  not  held  under  B. 
The  defendant  at  first  continued, 
but  afterwards  revoked  the  plaintiffs' 
licence  :  Held,  that  he  had  power  to 
do  80.     Roberts  and  Yardley  v.  Rose, 

162 

OUTSTANDING  TERM. 
See  Lease  fou  Lives. 


PARTIES  TO  ACTION. 
See  Industbial  and  Pbovident 

SOCIETT. 


PLEADING. 

See  Injunctton  (3). 
ixsubancb. 
Libel. 

Defence  that  1 89/A  section  of  "  The 
Merchant  Shipping  Act,  1854,' 
prohibits  any  Suit  in  a  Superior 
Court  for  Wages  under  50/. 

To  an  action  by  a  seaman  for 
wages,  a  defence  that  the  189th 
section  of  "  The  Merchant  Shipping 
Act,  1854,"  prohibits  any  suit  in 
a  superior  Court  for  the  recovery  of 
wages  under  50/.  is  not  open  under 
the  plea  of  •*  never  indebted,"  but 
must  be  pleaded  specially.  Johnson 
T.  HOberry,  328 


POLICE  CONSTABLE. 
See  Toll. 


PRACTICE. 

See  Abbitbation. 
Attachment. 
Costs  (1),  (2). 
Husband  and  AVife. 

Production  of  Judge's  Notes  tchcre 
cause  is  tried  hejore  County  Court 
Judge  pursuant  to  19  4'  20  Vict, 
c.  108,  *.  26. 

Where  a  cause  in  a  superior  Court 
has  been  tried  before  a  Judge  of  a 
County  Court  pursuant  to  the  19 
&  20  Vict.  c.  108,  s.  26,  upon  motion 
for  a  new  trial  the  notes  of  the 
Judge  must  be  produced,  unless  the 
motion  be  made  by  counsel  who 
was  present  at  the  trial. 

But  where  it  appeared  by  affidavit 
that  the  Judge  nad  refused  to  f  ir- 
nlsh  a  copy  of  his  notes  in  the  lirst 
instance,  and  the  time  for  mo.ing 
for  a  new  trial  had  nearly  expired, 
the  Court  permitted  the  rule  to  bo 
drawn  up  upon  that  affidavit,  the 
party  undertaking  that  the  notes 
should  be  produced  upon  argument 
of  the  rule.     Taylor  v.  Holt,      45  i 


PRESCRIPTION    ACT   (2   &  3 
Wm.  4,  c.  71). 

See  Easement. 

Levant  and  Couchant. 

PRINCIPAL  AND  AGENT. 
See  Bboksb. 

Agent  employed  to    sell,    becoming 
Purchaser. 

An  agent  employed  to  sell  land* 
sold  it  to  a  Company  in  which  ho 
was  interested  as  a  shareholder  and 
director.  Held^  that  he  was  entitled 
to  no  commission  from  bis  employer 
in  respect  of  the  sale.  Salomons  y. 
Pender,  639 
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PKOMISSOSY  NOTB. 


PRINCIPAL  AND  SUBBTT. 

See  LoAH  Society. 

Agreement  by  Surely  thai  no  Com' 
position  with  Principal  shall  dis- 
charge  ku  Liability, 

A  surety  hj  deed  guaranteed  the 
payment  of  a  banldng  current  ac- 
count, and  agreed  that  no  composi- 
tion with  the  principal  debtor  should 
discharge  his  liability.  The  princi- 
pal debtor  entered  into  a  deed  of 
composition  with  his  creditors,  which 
contained  an  absolute  release  of  his 
debts.— JZ!»2i,  that  the  surety  was 
not  discha^ed  by  the  release  of  the 
principal  debtor.  Union  Bank  of 
JUhnehester  {Limited)  y.  Beech,  G72 

PBOBATE   DUTY. 

See  ADifixisTBi.TiOK. 

Return  of  Excess  where  Devise  of 
real  and  personal  Estate  to  pay 
Debis — Payment  out  of  personal 
Estate  otily. 

The  words  "  debts  due  and  owing 
from  the  deceased  and  payable  by 
law  out  of  his  or  her  personal  or 
moveable  eatate/'  in  the  5  &  6 
Vict.  c.  72|  s.  23,  which  authorizes  a 
return  of  excess  of  probate  duty, 
mean  such  debts  as  of  themselves, 
and  in  their  own  nature  and  charac- 
ter, are  payable  out  of  the  personal 
estate,  and  have  no  relation  to  any 
provision  which  a  testator  may  make 
in  his  will  for  their  payment. 

Therefore,  where  a  testator  devised 
alMiis  real  and  personal  estate  to  his 
executors  upon  tr6st  to  sell  it,  and 
out  of  the  proceeds  pay  his  funeral 
and  testamentary  expenses,  and 
debts  and  legacies,  and  invest  the 
residue  in  their  names  for  the  benefit 
of  his  relations,  and  the  executors 
did  not  sell  the  real  estate,  but  paid 


simple  contract  debts  out  of  the  per- 
sonal estate,  to  such  an  amoontthat 
its  value  "^was  reduced  to  a  sum 
which,  if  it  had  been  the  whole  gross 
amount  or  value  of  the  estate,  would 
have  occasioned  less  stamp  duty  to 
be  paid  on  probate: — Held,  that  the 
executors  were  entitled  to  a  return 
of  the  excess,  and  were  not  bound  to 
apportion  the  debts  pro  rati  over  the 
personal  estate  and  real  estate  accord- 
ing to  their  respective  values.  The 
Reverend  Peter  Percival,  and  Others, 
Executors  of  Daniel  Percival,  Sup- 
pliants, V.  27ie  Queen,  217 

PEOHIBITION. 
See  Salfobd  HimPBED  Coitbt  Act« 

PE0MI8S0RY  NOTB. 

(1).  Given  by  Married  Woman  for 
advances  to  her  HuAcmd,  good 
consideration  for  another  Note 
given  by  her  after  his  death. 

A  promissory  note  given  by  a 
married  woman  as  a  security  for  ad- 
vances made  to  her  husband,  and 
which  in  equity  binds  her  separate 
estate,  is  a  good  consideration  for 
another  promissory  note  given  by 
her  after  her  husband's  death  for  a 
balance  then  due,  although  the  for- 
mer note  is  barred  by  the  Statute  of 
Limitations.  La  Touche  and  Others 
V.  Amelia  La  Touche,  576 

(2).  "  Came  of  Action*'  within  18/A 
section  of  Common  Law  Proce- 
dure Act,  1852,  where  Promissory 
Note  is  signed  abroad  and  deliver^ 
in  England. 

The  defendant,  a  British  subject 
residing  at  Florence,  there  si^ed 
two  promissory  notes  and  sent  them 
to  London,  where  they  were  de- 
livered to  the  payee. — Held,  that 
the  ''  cause  of  action*'  arose  upon 
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the  delivery  of  the  uotea,  and  tfeere^ 
fore  the  defendaiit  could  be  sued 
upon  them  under  the  18th  section 
oi  the  Common  Law  Procodurp  Act, 
1852.  Chapman,  Public  Officer  of 
the  Union  Bank  qf-Xondon,  v.  Henry 
Cottrell,  865 

EAILWAT  COMPANY. 

See  Negligence  (7). 

(1).  Carriage  of  Fish  upon  Con* 
ditions  just  and  reasonable  witkm 
the  17  Sf  18  Vict,  c,  31,  5.  7. 

A  railway  Company  gave  public  no- 
tice that  fish  would  only  be  conveyed 
on  their  lineby  special  agreement,  and 
by  particular  trains ;  and  that  the 
sender  should  sign  the  following 
conditions : — "  The  Company  shall 
not  be  responsible,  under  any  cir- 
cumstances, for  loss  of  market,  or 
for  other  loss  or  injury  arisi^jig  from 
delay  or  detention  of  train,  exposure 
to  weather,  stowage,  or  from  any 
cause  whatever  other  than  gross 
neglect  or  fraud." — Held,  in  the 
Exchequer  Chamber  (affirming  the 
judgment  of  the  .  Court  of  Exche- 
quer), that  the  conditions  were  just 
and  reasonable,  within  the  meaning 
of  the  17  &  IS  Vict,  c^  31,  s.  7. 

In  the  case  of  a  carrier  "  gross 
negligence*'  includes  the  want  of 
that  reasonable  care,  skill. and  expe- 
dition which  may  properly  be  ex- 
pected from  him.  Beal  and  Ano- 
ther V.  The  South  Devon  Bailivat/, 

337 

(2).  Liability  for  Damage  to  Goods 
where  Railway  Company  under- 
take to  carry  Goods  to  distant 
J 'lace  over  Lines  of  other  Com- 
panics. 

The  plaintiff  delivered  to  P.  at 
Worcester  a  package  addressed  to 
him  to  be  carried  from  Worcester 
to  Chester.    P.  (who  acted  as  agent 


for  receiving  goods  both  of  the  Great 
Western  Kailway  Company  and 
London  and  North  Western  Rail- 
way Company)  wrote  under  the 
address  "  Via  Stafford,**  and  de- 
livered the  package  to  the  Great 
Western  Railway  Company,  who 
carried  it  on  their  line  to  Stafford, 
from  whence  it  was  carried  in  the 
defendant's  waggons  on  the  line  of 
the*  London  and  North  Western 
Railway  to  Chester. — Held,  that 
there  was  evidence  of  a  contract 
with  the  Great  Western  Railway 
Company  to  carry  the  whole  distance 
from  Worcester  to  Chester,  and 
therefore  they  were  liable  for  dam- 
age to  the  contents  of  the  package 
during  the  journey.  Webber  v.  O^e 
Great    Western   Railway  Company, 

111 

{Z\  Declaration  of  Value  of  Horses 
to  be  carried  no  Pari  of  Contract ^ 
but  Basis  of  it,  and  therefore  not 
competent  to  the  Party  making  it 
to  deny  its  Truth, 

The  plaintiff  delivered  to  the 
defendants,  a  railway  Company, 
some  horses  to  be  carried  on  their 
railway,  and  at  their  request  signed 
a  declaration  that  the  value  of  the 
horses  did  not  exceed  10/.  per  horse, 
and  that,  in  consideration  of  the 
rate  charged  for  their  conveyance, 
he  thereby  agreed  that  the  same 
were  to  be  carried  entirely  at  the 
owner's  risk.  In  the  course  of  the 
journey  the  horses  were  injured  in 
consequence-  of  the  defective  state 
of  the  truck  in  which  they  were 
carried.  In  an  action  against  the 
railway  Company  they  paid  26/. 
into  Court.  The  horses  were  in  fact 
worth  more  than  10/.  each ;  and,  if 
taken  at  their  real  value,  40/.  was 
the  measure  of  the  plaintiff's  dam- 
age ;  if  at  10/.  each,  the  25/.  covered 
the  plaintiffs  claim. — BCeld,  in  the 
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Exchequer  Chamber,  that  the  de- 
claration of  the  value  of  the  horses 
was  no  part  of  the  contract,  but  a 
statement  which  formed  the  boffis  of 
the  intended  contract,  and  by  which 
it  was  to  be  regulated  and  governed, 
and  therefore  it  was  not  competent 
to  the  plaintiff  to  deny  the  truth 
of  the  statement,  and  prove  that  the 
real  value  of  the  horses  exceeded 
10/.  each.  M'Cance  v.  The  London 
and  North  Western  Bailway  Com' 
pon^f,  343 

(4).  Conveyance  by  Exeunion 
Train^  subject  to  condition  of 
*'  Luggage  under  60  lbs.  free  at 
Paaengeri  own  risk,** 

A  railway  company  issued  excur- 
sion tickets  at  reduced  prices,  sub- 
"ject  to  the  conditions  contained  in 
the  Company's  time  and  excursion 
bills."  The  bills  contained  this  con- 
dition :  **  Luggage  under  60  lbs.  free 
at  passenger's  own  risk,** — Held,  that 
a  purchaser  of  one  of  these  tickets, 
who  had  the  means  of  knowing  but 
did  not  in  fact  know,  of  the  condi- 
tion, could  not  recover  for  the  loss 
during  the  transit  of  his  personal 
luggage  (under  GO  lbs.)  though  pro- 
perly addressed, .  and  although  he 
was  not  allowed  to  retain  it  under 
his  personal  control. 

JTeld,  also,  that  the  17  A  18  Vict, 
c.  31 ,  s.  7,  did  not  apply.  Stewart 
r.  The  London  and  Jyorth  Western 
Bailway  Company ^  135 

(5),  Packed  Parcels. 

Tn  an  action  for  money  had  and 
received  to  recover  back  from  a  rail- 
way Company  an  extra  charge  for 
the  carriage  of  packed  parcels,  the 
plaintiff  proved  that  he  pursued  in 
London  the  trade  of  collecting  small 
parcels,  enclosing  them  in  one  pack- 
age and  forwarding  it  tb  his  agent 
in  the  country  by  the  ddendants* 


railway.  By  the  defendanta*  tariff, 
parcels  between  1  cwt.  and  500  lbs. 
were  divided  into  five  classes,  accord- 
icg  to  the  description  of  goods  they 
contained,  and  were  charged  at  five 
different  rates,  but  packed  parcels 
were  chai^d  at  the  highest  rate, 
with  50/.  per  cent,  in  addition.  The 
plaintiff's  packed  parcels  were  always 
charged  at  the  highest  rate,  with  50/. 
per  cent,  in  addition,  without  refer- 
ence to  the  contents  of  the  inclosures, 
which  were  generally  unknown  both 
to  him  and  the  Company. 

The  plaintiff  tendered  evidence 
to  prove  that  four  wholesale  honsea 
in  London,  who  daily  sent  large 
quantities  of  their  own  goods  by  the 
uefendants*  railway,  habitually  re- 
ceived enclosures  from  others,  which 
were  sent  in  packed  parcels,  and 
that  these  wholesale  nnuses  were 
never  charged  according  to  the  Com- 
pany's tariff  for  packed  parcels.  The 
defendants*  counsel  excepted  to  the 
reception  of  this  evidence,  but  it 
was  admitted  by  the  Judge.  No 
eridonce  was  given  that  the  Com- 
pany were  ever  directly  informed 
that  any  one  specific  parcel  sent  by 
these  wholesale  housed  was  a  packed 
parcel,  but  the  e?idence  was  tliat  no 
questions  were  ever  asked  by  the 
Company. 

The  plaintiff  also  tendered  evi- 
dence to  prove  that  at  a  reference 
in  1840  evidence  was  given,  in  the 
presence  of  the  then  solicitor  and 
the  then  traflSc  manager  of  the  Com- 
pany, of  the  practice  of  wholesale 
bouses  in  Lonaon  to  pack  parcels  in 
the  wa^  these  four  wholesale  houses 
still  did.  The  defendants*  counsel 
also  excepted  to  the  reception  of 
this  evidence,  but  it  was  admitted 
by  the  Judge. 

The  plaintiff  also  tendered  evi* 
dence,  by  a  person  conversant  with 
the  business  of  carriers,  that  the 
practice  of  sending  packed  parcels 
had  for  many  yean  ^a  bo  genend 
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B3  to  be  notorioua  amongst  cnrricra. 
The  defendants'  counsel  also  except- 
ed to  the  reception  of  thia  evidence, 
but  it  was  admitted  by  tlie  Judge. 

Upon  tho  above  proof,  the  Judge 
told  the  jury  that  there  was  evidence 
on  which  they  might  find  "  that  par- 
cels haB'been  carried  by  the  defend- 
ants for  other  persons,  containing 
goods  of  a  liko  description,  and  under 
like  circumetaneea,  at  a  less  rate 
than  such  goods  were  carried  by 
them  for  the  plaintiff,  and  also  on 
which  they  might  find  that  the  de- 
fendants Knowingly  and  purposely 
charged  the  plaintiffmore  than  other 
persons ;  and  that  if  the  jury  be- 
uered  that  the  defendants  knowingly 
and  purposely  charged  the  plaintiff 
at  a  nigher  rate  than  other  persons 
upon  a  packed  parcel  of  goods  they 
ought  to  find  a  verdict  for  the  plain- 
tiff!" The  defendants'  counsel  hav- 
ing tendered  a  bill  of  exceptions  to 
this  ruling ; 

Meld,  in  the  Exchequer  Chamber : 
First,  that  the  evidence  of  the  four 
wholesale  houses  was  ndmissiblo  for 
the  purpose  of  proving  that  other 
persons  sent  packed  parcels  which 
were  not  oha^d  at  th*  same  rnte 
as  the  plainti^a  packed  parcels. 

Secondly,  that  the  evidcuco  of 
what  took  place  at  the  reference  in 
1840  was  admissible, forthe  purpose 
of  proving  notice  to  the  Company 
of  the  practice,  and  tliua  strength- 
ening the  inference  the  pldntiff 
asked  tho  jury  to  draw  that  the 
Compauy  abstained  from  asking 
questions  of  the  four  wholesale 
houses,  not  in  ignoranuo  that  tlioy 
sent  packed  parcels,  but  because 
they  wished  not  to  charge  them  at 
the  samo  rate  as  the  plaintiff. 

Thirdly,  tliat  the  evidence  that 
tho  practice  of  sending  packed  par- 
cels was  so  general  as  to  be  note- 
rions  amongat  carriers  was  aduiiBsi- 
ble,  inasmuch  as  tho  fact  that  the 
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practice  had  for  fnan^  years  been" 
general  and  without  disguise  might 
properly  be  taken  into  account  by 
the  jury  when  considering  whether, 
from  the  absence  of  inquiry  on  thfj 
part  of  the  Company  as  to  whether 
the  parcels  were  packed,  ttey  would 
draw  tho  plaintiff's  inference  that 
the  Company  abstained  from  making 
inquiry  because  they  wisbed  not  to 
be  affected  with  express  notice,  or 
the  defendant*'  view  that  they  really 
did  not  know. 

Fourthly,  that  the  direction  of 
the  Judge  was  correct,  eince  there 
was  evidence  that  the  defendant! 
had,  with  respect  to  tbe  pluntiff, 
acted  contrary  to  tbe  equali^  clanse 
in  the  7  &  8  Vict.  c.  iii.,  a.  50 ;  and 
therefore  the  plaintiff  was  entitled 
to  maintain  on  action  against  them : 
Per  Cbckbum.  C.  J.,  Sglet.  J.,  BUuh- 
bum,  J.,  Keating,  J.,  Mellor,  J,,  and 
Shee,  J. — Dissentiente  UrU,  C.  J. 

Per  Erie,  C.  J,:  First,  that  the 
charge  of  50  per  cent,  extra  for  pftdc- 
ing  was  lawful  under  sect.  63  M  the 
10  &  11  Vict.  c.  ccxxvL,  authoming 
a  discretional  charge  for  p^ceb,  and 
was  not  witliin  the  7  &  8  Vict.  c.  iii., 
6.  50,  requiring  equality  of  charge 
under  certain  conditions  relating  to 
the  charges  authorised  by  that  sec- 
tion, and  therefore  not  rendered  un- 
lawful by  reason  of  the  alleged  in- 
equality. 

Secondly,  there  was  no  evidence 
that  the  defendants,  in  any  specifio 
instance,  knowingly  and  puipoaely 
charged  tho  plaintiff  at  a  higher 
rate  for  his  parcel  than  they  chaised 
any  other  person  for  a  jparcel  of  lie 
description  and  quantity,  dedijered 
under  like  circumstances. 

Thirdly,  assuming  the  charge  for 
packing  within  tho  7  &  8  Vict,  c  iii., 
s.  50,  there  waa  no  evidence  that  a 
charge  on  the  goods  of  the  plaintiff 
of  a  like  description  and  quantity 
with  the  goods  of  some  other  persoa 
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was  nnequiil  to  tbe  charge  on  such 
goods  of  that  other  pereon  in  respect 
of  the  HBme  carnage. 

Fourthly,  there  was  no  evidence 
that  the  parcela  of  the  plaintiff  were 
deliTered  under  like  circutnatanceB 
with  the  parcels  of  the  other  per- 
sona. 

Fifthly,  that  no  action  liea  to  re- 
corer  back  ^art  of  a  charge  for  car- 
riage lawful  in  itself,  by  reason  that 
the  same  serrice  of  carriage  has  been 
done  for  some  other  person  at  a 
lower  charge. 

Sixthly,  that  the  eridence  excepted 
to  waa  inadnnssible,  and  there  "naa 
a  miadbection  thereon.  Stitton  r. 
The  Great  Wettern  Sailteav  Com- 
pai^.  Sutton  T.  2!t0  South  Sattern 
Bmlioay  Obmpatiy,  800 

BEGULA  GENESALIS,  216. 

BESEEVOIE. 

Damage  from  conilrueting  Seier- 
eoir  over  old  Coal  Working. 

The  defendant  made  a  reservoir 
for  water  on  hia  land,  and  in  the 
selection  of  the  site  and  the  plan- 
ning and  construction  of  the  reser- 
voir employed  a  competent  engineer 
and  competent  contractors.  In  ex- 
cavating the  bed  of  the  rcscnoir 
five  old  shafts  were  met  with,  run- 
ning vertically  downwards  to  old 
coal  workings  under  the  site  of  the 
reservoir,  and  communicating  with 
the  plaintifi*s  colHery  by  means  of 
other  old  coal  workings  under  inter- 
vening lands.  These  shafts  were 
filled  with  soil  of  the  same  kind  as 
that  which  immediately  surrounded 
them,  and  it  was  not  known  to  or 
suspected  by  the  defendant,  or  the 
persons  employed  by  him  in  plan- 
ning or  constructing  the  reservoir, 
that  they  were  shafla  which  had 
h^bn   made    for    the    purpose    of 


getting  coal  under  the  land  beneath 
the  reservoir,  or  that  they  led  down 
to  coal  workings  under  its  site. 
When  the  r^ervoir  was  completed, 
and  partially  filled  witii  waler,  oiuj 
o£  these  shafts  bunrt  downwards,  in 
consequenoe  of  which  the.  wat^r 
floTred  into  the  old  workingauodet- 
neath  the  j^servoir,  and,  by  means 
of  the  underground  communica- 
tions, into  the  pjUindfra  colliecy, 
and  flooded  it.  There  was  iw  per^ 
sqnal  nedigence  or  defiuilt  on  the 
part  of  the  defendant,  but  reaaoa- 
able  and  jiroper  care  and  akill  were 
not  exercis^  by  the  persona  em- 
ployed, with  refcrence  to,the  ahafta, 
to  provide  for  the  snfficieiicy  of  th^ 
reservoir  to  bear  the  presaai&  of 
wafer  which,  when  Ifilled,  it  would 
have  to  bear. 

Reld,  that,  under  those. circnm- 
stances,  the  defendant  was  not 
responsible  for  the  damage  done. io 
the  plaintiff  by  the  water  from  the 
reservoir  flooding  hia  colliery ;  per 
Pollock,  C.  B.,  nnd  Martin,  B.— 
Disseutieute^roniicc/i,  B- 

Pcr  Bramcell,  B.— That  the  de-^ 
fendant  waa  responsible,  on  the. 
^ouiid  that  he  had  caused  water  ta. 
now  into  the  phrinliffs  colliery 
which  but  for  the  defendant's  act 
would  not  .  have  gone  .there 
Fletcher  V.  Sylanii  and  I/orrofi*, 
■  .      .  ^'* 

HIPAWAN  PKOPBIETO*.  - 
fte  ■Watbbcocbbe. 

ElVES.   . 
See  IfxeiiaBBOE. 

8ALF0ED  HUNDRED  COUET 
ACT  (9  &  ro  VicT.  C.  cxxvi.) 

JurUdiclion  m  Actkmt  for  Slander 
wherein  the  Damage  taught  io  bt 
recovered  doet  not  exceed  501, — 
CoiU — ProkH/Hutfi,    . 


.■r.jATn-fwg;^anf.--  ■■  ■■■■  '' 

'TfioSalftird  Hundred  Court  Act^ 
9  A  10  Tict.  c.  crrvi.,  b.  1,  after 
reciting  that  the  "  Court  has  cog- 
niE&nce  of  pleas  of  pentmal  actions 
#hera  the  debt  or  damage  is  under 
thaaum  of  40*.,"  enacts:  that  the 
Coprt  shall  henceforth  be  a  Court 
of  TdcbrA,  "  and  shall  have  authdrity 
to  t^y  all  actions  «t  present  cbgni- 
zahle  fey  the  said  Court  where  the 
de^  or  damagQ  is  under  the  sum  of 
4fJt:,  and  alt  actions  of  aesumpsit, 
covenimt,  detinue,  otA  debt,  whether 
the  debt  be  by  specialty  or  on  siiti- 
ple  contract,  and  all  actions  of  tras- 
paes  and  trover,  provided  the  sum 
ot  doaiigCB  songht  to  be  recovered 
shall  not  erceed  50/."  The  10th 
section  enacts';  ,"  that  if  the  parties 
in  any  action  whereof  the  cause 
shall  have  arisen  within  the  jiiris- 
diction  of  the  Cblirt  (except  actions 
for  libel,  slander;  criminal  conrersa- 
tion,  or  for  debauching  the  blatntilTs 
daughter  or  servant)^  whferein  the 
SUTO  sought  to  bo'  recovered  shall 
dxceetl  50/.,"  shall  agfce  in  writing, 
the  Judge  shall  ll^vepoWer  to  deter- 
itaine  siich  actions. — Seld,  that  the 
Ctinrt  has  jtuiBditit^dn  in  actions  for 
slander  whet6in  the  damage  sought 
tb'be  recovered  does  not  exceed  50/. 

'Section  42  of  the  same  Act 
enables  the  Judge  to  certify  for  fiill 
ciJsta  where  the  debt  or  damage 
recovered  is  under  40».  The  Judge  i 
granted  a  certificate  in  an  action 
for  slander,  notwithstanding  the 
21  Jac,  1,  c.  16,  s.  6.— mid,  that,  I 
although  the  Judge  might  have  no  i 
power  to  certify,  that  was  not  a 
ground  for  proltibition.  Farrow  v.  , 
Hague,  101  ] 

SEAMAN. 


SEISIN. 
See  Staup  Dutt. 
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SHESTPF. 

Tftpaufor  Arrat  under  Ca.  Sa- 
iistied  on  Judgment  in  Action 
commenced  by  Writ  of  Summoni 
terved  on  wrong  Perton. 

A  writ  of  summons  in  an  action 
against  A.  was  served  on  B.,  who 
t^  the  person  so  serving  him  that 
hia  name  was  B.  not  A. ;  that  he 
was  not  the  person  aeainst  whom 
the  writ  issued  and  knew  no- 
thing of  the  matter.  B.  having 
taken  no  notice  of  the  service  judg- 
ment was  signed  and  a  wnt  of  ca. 
sa.  issued,  underwhich  he  woa taken 
in  execution.  Thereupon  B.brougl^ 
on  action  of  trespass  against  the 
sherifl",  who  justified  under  s  wnt 
of  ca.  sa.  directed  to  him  against  B. 
in  the  name  of  A. 

Held  (in  the  Exchequer  Chamber), 
that  the  above  facts  did  not  prove 
the  plea,  and  that  the  sheriff  was 
liable.  Michael  Kelly  v.  LaKrence 
and  Janet,  1 

SHIP. 
See'&nA.  ov  Lisinq  (1),  (2). 


See  Saltord  HuNSBKn  COTrBV 
Act. 

SPECIFIC  PKBFOBMAJIOE. 
See  Vksdob  Aim  Vbbdbb  (2). 

STAMP  DUTY. 

Set  ASUIITIBTBATIOH. 

On  Notarial  fnttrumeni  under  'Htiea 
to  Land  {Scotland)  Act,  18C6. 
A  notarial  instrument  under  the 

"Titles  to  Land  (Scotland)  Act, 
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1868,"  is  not  chargeable  with  the 
stamp  duty  of  6s,  imposed  upon  an 
"  instrument  of  seisin"  by  the  13  & 
14  Vict.  c.  97,  but  only  with  the 
duty  of  1#.  imposed  on  any  "  other 
notarial  act  whatsoever"  by  the 
24  &  25  Vict.  c.  91.  Trustees  of  the 
laie  Earl  ofJEglinton  v.  Commissioners 
qf  Inland  Jtevenue,  871 

STATUTE  OF  FKAUDS. 

Evidence  qf  Acceptance  and  actual 
Receipt  of  Goods  within  7th  Sec- 
tion, 

The  defendants  verbally  agreed  to 
purchase  of  the  plantiff  lour  slacks 
of  cotton  waste,  then  in  his  ware- ; 
house,  at  Is.  9d,  per  pound.  The 
defendants  sent  their  packer  and 
sacks,  and  their  cart  to  remove  it. 
The  packer  packed  the  waste  into 
ei|^ty-one  sacks,  twenty-one  of 
which  were  weighed  and  taken  in 
the  defendants'  cart  to  their  pre- 
mises with  a  delivery  order  stating 
the  weight.  The  remainder  were  ' 
not  weighed.  On  the  same  day  the 
defendants  returned  the  twenty-one 
sacks  to  the  plaintiff,  alleging  that 
the  waste  was  of  inferior  quality, 
and  the  plaintiff  replaced  them  in 
his  warenouse.  —Heldy  that  there 
was  evidence  for  the  jury  of  an 
acceptance  and  actual  receipt  of 
part  of  the  goods  within  the  17th 
section  of  the  Statute  of  Frauds. 
Kershaw  v.  Ogden  and  Others,     717 

STATUTE  OF   LIMITATIONS. 

See  Pbomissory  Note. 

STOPPAGE  IN  TRANSITU. 
See  Yettdok  aitd  Vexdee  (1). 

SUCCESSION  DUTY. 
See  DoHiciLS. 


(1).  InstalmenU  unpaid  am  I}eatA  of 
Successor  competent  to  dispose  by 
Will    of    continuing    Interest    a 
Charge  on  the  Property  payaUs 
Ay  the  Owner  for  the  time  being. 

In  September,  1S60,  L.,  the  father 
of  the  defendant,  became  beneficiallj 
entitled  to  certain  real  ]^ropertrms 
tenant  in  tail  in  possession,  nnd  in 
November  of  the  same  year  he  eze* 
cuted  a  disentailing  deed  and  limited 
the  property  to  himself  in  fee.  He 
died  in  March,  1S61,  before  any  of 
the  eight  half-yearly  instalments  of 
succession  duty  became  doe,  having 
by  his  will  bequeathed  the  property 
to  tho  defendant  for  life. 

Jffeld,  that  as  L.  was  eompet^t 
to  dispose  by  will  of  a  continaiDg 
interest  in  such  property,  by  the 
2l8t  section  of  The  Succession  Duty 
Act,  1858,  the  instalments  impaia 
at  his  death  were  a  continuing  charge 
on  such  interest,  and  payable  by  the 
defendant  as  o\^'ner  of  it  for  the 
time  being. — Per  Martin^  B.,  Eram- 
tceU,  B.,  and  Ohannell^  B. ;  dissen- 
tiente  Pollock,  C.  B.  l^e  Attomeg 
General  v.  Lord  Lilford,  239 

(2).  "  Contingently  entitled  after  an 
Intervar  within  the  meaning  of  Ike 
2nd  section  of  the  Succession  Duty 
Act,  1853.  ' 

The  2nd  section  of  the  Succession 
Duty  Act,  1853,  applies  not  merely 
to  cases  where  the  title  accrues  at 
death,  but  also  to  cases  where  the 
title  has  accrued  before  the  Act,  but 
is  made  an  interest  in  possession  at 
once,  "  or  after  an  interval,"  on  a 
death  occurring  after  the  Act. 

A  testator  devised  certain  pro- 
perty in  trust  for  his  daughter  for 
life  if  she  survived  her  then  husband, 
and  after  her  death  for  such  child  or 
children  by  a  second  huaband  (if 
any)  as  she  should  appoint.  And  in 
case  she  died  before  her  hn^and,  or 
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vitJiout  having  children  faj  a  lecood  The  exemption  from  toll,  gTaiit«d 

huBband,  the  testator  directed  the  by  tbo  3  &  4  Tict.  c.  88,  a.  1,  to 

truitees  to  convey  the  estate  to  the  police  constables  passing  with  horses, 

use  of  F.  for  life,  vrith  remainder  to  &c.,  along  any  "turnpike  road  or 

such  child  of  P.,  other  than  the  bridge"  extends  to  a  nud  and  bridge 

eldest,  if  more  than    one,  as    he  made  and  erected  bv  a  Company  of 

should  appoint,  «nd  in  de&ult  of  proprietors  under  tne  36  Geo.  8, 

appointment^   to    hia,  MCoad   aqd  c.  91.    Zangland  r.  Andraeti  i^^'V' 

tOher  aona  in  tatL    And  the  tea-  tatid  r.  Dohng,                           864 

tator  directed  the  rants  and  profits 

during  the  joint  lives  of  his  daughter  TBESFA9S 

and  her  husband  to  accumulate  for 

trenty-one  yean,  if  they  should  bo  ^sLajidlobd  aitd  Tknakt. 

long  live^  and  be'added  to  the  corpus ;  Litabt  awd  Cocohast. 

and  if  they  lived  beyond  the  twenty- 

onereaniithendunngtbeDeBiaindet  TBOYEB. 

of  the  joint  lives  to  be  paid  to  the 

person  or  persons  who  vould  have  See  Bill  or  Sals  (3). 

daughter  were  dead  without  issuei  ■' 
The  testator  died  in  1842.    F.died  The  pkintiff  purchased  wine  lying 
on  the  19tb  January,  iSC3,  without  at  the  defendant's  wharf  from  the 
making  any  i^poiotment,  whereupon  bolder  of  a  warrant,  given  by  the 
the  defenaant,  his  second  son,  be-  defendant   lor   its   deUverj'.     The 
came  entitled  to  the  property.    The  vendor  indorsed  the  warrant  gene- 
term  of  twenty-one  years  espired  on  rally.    The  plaintiff  sent  it  bo  in- 
the  25th  January,  1863,  and  the  dorsed  to  the  wharf,  and  obtained 
testator's  daughter  and  her  husband  samples  of  the  wine.    A  notice  from 
were  then  living. — Held,  that  the  the  Lord  Mayor's  Court,  wns  anhse- 
defendant,  on  the  death  of  hia  father,  quently  served  at  the  wharf  attaching 
became  "  oontinEentiy  entitled  after  the  vendor's  goods  in  the  deiendanf  a 
aa  interval"  within, the  jneaning  of  custody,  and  a  description  of  the 
the  2nd  sectioa  of  the  Succession  wine  was  at' the  time  of  service  in- 
Duty  Act,  1853,  and  was  therefore  dorsed  on  the  back  of  the  notice, 
liable  to  pay  duty.     The  .Attorney  and  shewn  to  the  defendant's  ma- 
Oeneral    v.     Smrg  Chandoe    Pole  nager.     The  plaintifi;  on  aftsrwarda 
Gell,                                           616  producing  his  warrant  at  the  wharf; 
SUGGESTION".  ^^  demanding  the  wine,  was  told 
bv  the  iDBDBger  (the  defendant  beine 
See  Costs  (2).  absent)  that  the  wine  was  stopped 
on  account  of  the  attachment.    Cube 
StJEETT.  same   day    the  plaintiff's  attorney 
o    -D-^.^.,.  .>,^  o^^.^.  wrote  to  the  delbndant  to  demand 
r-, .«  -in^tv-r-r  ^"^^  delivery  of  the  wine  by  11  o'clock 
kjoks  ooaiiTT.  jjjg  ^^^  ^       ^jjP  defendant's  ma- 
-  TULL  nager  called  next  morning  on  the 
plaintiff's  attorney  after  seeing  the 
Exempiion  granted  fiy  3  ^  4  Viet,  defendant  and  stated  that  the  matter 
i;,  80,  I.   ]>  to  Police  Cojutables  required  consideration,  and  tbat  the 
pauing  vilh  Hones,   S[e.,   along  delen da nt  would  consult  his  attorney. 
"  Tur^Ae  Road  or  Bridget,"  But  the  same  day  at  luKAl  a  writ  was 
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isBUcd. — Seld,  in  the  Exchequer 
Chaiiiber  (afErmingtlie  judgment  of 
the  Court  of  Exchequer),  first,  that 
the  wine  wna  not  in  the  custotJy  of 
the  law  ■  and  that  the  attachment 
was  a  circnmstaneo  to  bo  eonsiidercd 
by  the  jury  in  forming  aodnclusion 
whether  there  was  a  convefsion ;  se- 
condly,  that  on  these  facts  there  waa 
evidence  of  a  conversion  ;  and  it  waa 
-  a  question  for  the  jury  whether  the 
defendant  entertained  a  bonA  fide 
doubt  08  to  the  plaistifi's  title  to  the 
wine,  and  whether  s  reasonable  time 
had  elapsed  for  clearing  up  that 
doubt.    Faiott  V.  Wilkinson.     345 

TUBNPIKE  HOAD. 
See  Toll. 

VENDOR  AND  YENDEB. 

(1).  Claim  by  unpaid  Vendor  a/ Lien 
onGoodi  incustodif  qfWharfinger. 

The  defendants,  timber  incrchnnta 
at  Ledbury,  in  Herefordshire,  sold  to 
Or.,  a  timber  merehant  at  Birming- 
ham, a  quantity  of  timber  at  a  certaiti 
price  per  foot,  "  to  be  deliTered  free 
to  boats  when  required.  Payment  j 
1001,  by  bill  at  one  mouth,  and  ba- 
lance by  bill  at  four  months  from 
measuremeut."  The  defendants 
brought  the  timber  to  a  wharf  be-  [ 
longing  to  a  canal  Company,  and  j 
whHat  it  was  there  G-.  measured  and  j 
numbered  each  tree,  and  marked  it  i 
with  hia  initials,  and  expended  money 
in  "  squaring"  it.  G.  afterwards  , 
gave  the  bills,  and  inquired  of  the  | 
defendants  whether  they  widhed  to  j 
freight  the  timber  to  Birmingham,  i 
and  their  terms.  One  of  the  hills  ' 
was  paid  ;  but  before  the  others  i 
were  aue,  and  whilst  the  timber  re- 
mained on  the  wharf,  G.  became  in-  , 
solvent,  and  assigned  his  estate  and  | 
effects  to  the  plointifis. — Seld,  upon  | 
theso  facts  (the  Court  being  nt  li- ' 
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berty  to  ^w;the  same  infereocea  n 
a  j^y).  that  both  the  pn^rty  and 
ppssessioQ  of  the  timber  vosted  in 
(^.,aud  therefore  the  defendanta  bad 
no  right  of  stoppage  in  transitu  or 
of  lien.  Cooper  imd  Oi^rt,  Triuteet 
of  Henry  Ourneu,  a  Hebtar,  under  # 
deed  relating  to  lie  admi«i*tratiqn  ^ 
kUeHaieacfiording  to  t^^Bankruftq 
Act,  186i,  T,  BiU  and  Another,  733 

(2).  Negolialioni  or  alUmpt  la  ob- 
viate Objection*  or,  comply  wilJk 
BequiiUumt  wiiAin  the  meaning  tff 
Condiliont  of  Sale  by  Auction. 

On  Hhe  30th  July,  1861,  the  de- 
fenduit  put  up  certain  land  for  sale 
by^  auction,  suoject  to  the  following 
conditions:— "4,  Thatwittuntwen< 
tr-one  days  from  the  day  of  sale 
the  'renders  shall  have  ready  for 
deliver^  to  the  purchasers  an  ab- 
stract of  title.  7,  If  any  purchaser 
make  any  objections  or  requisitiops. 
in  respect  o!  the  title  witiiin  thirty- 
five  days  from  the  day  ot  aale,  the 
^'endorB  shall  be  at  liberty,  at  their, 
election,  either  to  answer  such  oIk 
jections  and  comply  with  such  re*- 
quisitions,  or  to  rescind  the  con; 
tract  for  sale  on  repaying  the 
deposit  alone  and  without  interest- 
for  the  same,  and  without  incurring 
any  liability  to  pay  any  expenses  for 
investigating  tlie  title,  8,  That 
such  right  of  the  vendors  to  hold 
the  purchaser  to  have  waived  all  ob- 
jections and  requisitions  nut  made 
within  the  time  specified,  and  such 
right  of  the  vendors  to  rescind  the 
contract,  shall  not  bo  deemed  to  be 
waived,  or  in  any  manner  afl'ected  or 
prejudiced,  by  any  negotiation  as  to 
any  objcctioua  or  requisitions,  or 
attempt  to  obviate  or  to  comply 
with  the  some."  The  plaintifi"  be- 
came the  purchaser,  and  paid  n  de- 
posit of  1001.  The  abstract  of  title 
was   not    delivered  until  the  2nd 
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November.     On  the  8th  November 
the  vendee's  jolicitcr  wrote  to  the 
vendors'  solicitor,  stating  that  the 
vendor?,  who  wore  trustees,  "had 
110  power  to  sell,  and  that  it  was 
not  worth  while  going  on  further." 
On  the  28th  November  the  vendee's 
solicitor   again   wrote   desiring   to  j 
kBOW  "  whether  the  vendors  would 
rescind  the  contract  and  return  the 
deposit  or  insist  on  specific  perform- 
ance."    On  the  30th  November  the 
vendors*  solicitor  replied  that  "  he 
was  satisfied  thev  had  power  to  sell, 
and  that  his  clients  would  expect 
the  vendee  to  complete    the  pur- 
chase."    The  vendee  thercupou  in- 
curred expense  in  investigating  the 
title;    and  it  turned  out  that  the 
vendors  had  no  power  to  sell.    Some 
further  correspondence  took  place, 
and  ultimately  the  vendors'  solicitor 
stated  his  willingness  to  pay  back 
the  deposit    without    interest  and 
costs.— -Hi? W,    that    there   was  no 
negotiations  or  iattempt  to  obviate 
objections  or  comply  with  requisi- 
tions  within  the  meaning   of  the 
eighth  condition,  and  that  the  ven- 
dors having  elected  to  insist  on  a 
specific     performance     could     not 
rescind  under  the  seventh  condition, 
and  were  liable  to  pay  the  vendee 
interest    on    his    deposit  and   the 
expenses  of  investigating  the  title. 
Qardom  v.  Lee  and  Others ^  C51 

WAGES. 
See  pLEADiyo. 

WATEECOUESE. 

See  NuiBAKCE. 

BXSEBTOIR. 


Conveyance  by  Hiparian  Proprietor 
of  Land  not  Abutlitig  on  Stream, 
hy  which  he  affects  to  (/rant 
IVater  Itights  —  Abstraction  of 
IVater  from  a  Natural  Stream 
for  Twenty  Years  to  a  Tqnemenl 
not  Abutting  on  Stream, 

A  riparian  proprietor  derives  his 
rights  in  respect  of  the  water  from 
possession  ot  land  abutting  on  the 
stream,  and  if,  by  a  deed  which  con- 
veys only  land  not  abutting  on  the 
stream,  he  aflfects  to  grant  water 
rights,  the  grant,  though  valid  as 
against  the  grantor,  can  create  no 
rights  for  an  interruption  of  which 
the  grantee  can  sue  a  third  party  in 
his  own  name.  Per  Folloch,  C.  B., 
and  Channell,  B.,  dissentiento  Bram- 
welly  B. 

The  abstraction  of  water  from  a 
natural  stream,  openly  and  under  a 
claim  of  right  for  a  period  of  twenty 
years,  to  a  tenement  not  abutting 
on  the  stream  will  create  no  ease- 
ment to  have  pure  water  flow  down 
the  stream  to  the  point  of  abstrac- 
tion. The  Stockport  Waterworks 
Company  v.  Fotter,  300 

AVIFE. 
See  ISIariiiei)  Womaw. 


WILL. 
See  Devise. 

WEIT  OF  SUMMONS. 

See  Shbbitt 


THE   END. 
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